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I. Homeowners’ Claims 
 
 A. Property 
 

NATIONAL FLOOD INSURANCE PROGRAM DOES NOT 
PREEMPT NEGLIGENT MISREPRESENTATION CLAIMS 
AGAINST WRITE-YOUR-OWN INSURER 

 
On March 17, the Fifth Circuit determined that negligent misrepresentations made by an 

insurer and its representatives that allegedly caused the insured to not renew his flood policy, 
were not preempted by FEMA and were actionable against a write-your-own flood insurer.   In 
Campo v. Allstate Insurance Co., 2009 WL 682619 (5th Cir. (La.) March 17, 2009), the insured 
failed to pay his flood insurance premium which was due before Hurricane Katrina destroyed his 
home.  He could have avoided a lapse in coverage by paying the premium during the grace 
period.  During this time, however, he received $2,500 advance and a letter from Allstate 
advising that they had requested a check from the program for his policy limits of $98,200.  But 
they failed to tell him that the payment was contingent upon his paying the $1,237 past due 
premium.  After the policy lapsed, Allstate denied the claim and requested a refund of the $2,500 
advance.  The district court granted summary judgment to the insurer and this appeal followed. 

 
On appeal, the Fifth Circuit observed that federal law preempts “state law tort claims 

arising from claims handling” against a write your own carrier.  But the FEMA legislation did 
not preempt “policy procurement” based claims and the fiscal reasons for preemption did not 
apply to procurement based claims because FEMA does not reimburse carriers for them.  And in 
this case, the court held that the claims asserted were procurement based and were thus 
actionable by the insured.  Summary judgment was reversed and the lawsuit remanded for 
further proceedings. 
 

RENOVATED PROPERTY ENDORSEMENT PROVIDES DEFENSE 
FOR NEGLIGENT RENOVATION CLAIMS 

 
On March 17, the U.S. District Court for the Southern District of Texas granted summary 

judgment finding that the insurer had a duty to defend negligent renovation claims arising from 
property sold by the insured.  In Essex Insurance Co. v. Hines¸ 2009 WL 700100 (S.D.Tex.) 
March 16, 2009), the insured purchased a policy from November 4, 2004 through February 4, 
2005 to cover a house while under renovation.  The house was sold on August 17, 2005 and a 
few months later, rotted floors starting breaking through and the new owners sued the insured 
alleging in part negligence in the renovation of the house. 

 
Addressing the duty to defend, the court observed that the policy contained a “renovated 

Property Endorsement” that stated in part that “This policy covers a renovation project.”  And 
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based on this language, the court liberally interpreted the endorsement and disregarded the 
“expected or intended injury” exclusion, the incorrectly performed work exclusion, and the “your 
work” or “arising from your work” exclusions.  Lastly, the court found that the damage allegedly 
occurred during the renovation and, therefore occurred during the policy period. 

 
SUMMARY JUDGMENT REVERSED ON WATER DAMAGE 
CLAIMS UPHELD ON MOLD CLAIMS 

 
On April 30, the Corpus Christi Court of Appeals examined a summary judgment ruling 

in favor of State Farm and while upholding summary judgment on the contractual and extra-
contractual claims for the claims involving mold damage based on Fiess, the court reversed 
summary judgment on the water damage claims and remanded them to the trial court.  In Garcia 
v. State Farm Lloyds, 2009 WL 1153506 (Tex. App. – Corpus Christi, April 30, 2009), in 2002 
the insureds filed claims under their homeowners policy for water and mold damage claims.  
State Farm paid the claim with a letter stating that the payment was for “water damage.”  The 
inured sued in 2004 asserting contractual and extra-contractual claims for allegedly failing to pay 
for mold damage and insufficient payment for water damage.  After the Texas Supreme Court’s 
ruling in Fiess v. State Farm Lloyds, 202 S.W.3d 744, 753 (Tex.2006), finding no coverage for 
mold,  the trial court granted summary judgment in favor of State Farm. 

 
On appeal, the court found that State Farm had presented no evidence that the water 

damage repairs were completed for the amounts paid and reversed summary judgment on the 
contractual and extra-contractual claims as related to the water damage, but not the mold claims.  
The court also upheld summary judgment for State Farm on mental anguish and treble and 
exemplary damages.  To clarify its ruling, the court summarized: “on remand, the claims still 
available to the Garcias are (1) breach of contract and breach of the duty of good faith and fair 
dealing, and (2) violations of the insurance code and DTPA, to the extent those are based on 
State Farm's failure to pay for all the water damage to the Garcias' home. The damages available 
for these claims will not include: (1) mental anguish damages; (2) treble damages under the 
Insurance Code for conduct committed “knowingly,” (3) exemplary damages based on malicious 
conduct, and (4) additional living expenses under the policy.” 
 

WIND / SURGE RELATED CLAIMS AGAINST RIMKUS 
ENGINEERS DEFEATED AS A MATTER OF LAW 

 
On June 1, the Fifth Circuit affirmed a district court’s grant of judgment as a matter of 

law in favor of Rimkus Consulting Group and James Jordan, engineers hired by an insurer to 
evaluate damage to an insured’s house caused by Hurricane Katrina.  In Aiken v. Rimkus 
Consulting Group, Inc., 2009 WL 1456568 (5th Cir. (Miss.) May 26, 2009), engineers were 
retained to evaluate damage caused by both wind (covered damage) and storm surge (excluded 
damage).  Rimkus retained S & B Infrastructure to inspect the residence and once their report 
was received, Jordan modified the report, added his name, signed and sent the report to the 
insurer.  The report concluded that high winds and storm surge combined to destroy the insured 
residence and that the percentage of damage caused by each could not be determined.  The 
insurer requested a supplemental report to clarify the data and help determine the damages 
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caused by wind as opposed to surge and flooding.  The supplemental report attributed a large 
portion of the damage to flooding and the insurer issued payment for the wind damage. 

 
The insured sued Rimkus and Jordan along with the insurer alleged in part; fraud, 

conspiracy, concealment, gross negligence, malice, and sought punitive and other extra-
contractual damages.  At the conclusion of the plaintiff’s evidence, the district court granted 
judgment as a matter of law in favor of Rimkus and Jordan.  On appeal, the Fifth Circuit 
examined the evidence offered and allegations made and upheld the district court’s ruling.  
Significantly, the court also examined several evidentiary rulings, including “whether it was 
customary for one engineer to sign another’s name to a revised report.”  Evidence from a 
separate lawsuit by a former Rimkus engineer, Overstreet, who sued Rimkus for allegedly 
signing his name to reports without permission, was excluded and the ruling was found to be 
within the district court’s sound discretion in light of the facts presented. 
 

TEXAS SUPREME COURT GRANTS PETITION FOR REVIEW IN 
CASE FINDING HO-B COVERAGE FOR MOLD DAMAGE FROM 
PLUMBING LEAKS AND SIMILAR ACCIDENTAL DISCHARGE 
OF WATER 

 
On June 19, the Supreme Court of Texas granted petition for review of a poorly reasoned 

decision issued by the Waco Court of Appeals, Page v. State Farm Lloyds, 259 S.W.3d 257 
(Tex. App.—Waco June 11, 2008) (See Texas Insurance Law Newsbrief, June 16, 2008).  Page 
found that because a mold loss resulted from plumbing leaks, the Supreme Court’s decision in 
Balandran v. Safeco Ins. Co. of America., 972 S.W.2d 738 (Tex. 1998)(exclusion repeal 
provision under exclusion h for foundation damage, created an ambiguity) actually controlled 
and required coverage.  By granting petition for review, the Texas Supreme Court has agreed to 
take a look at this troubling decision.  MDJ&W has the privilege of representing State Farm 
Lloyds in the appeal. 

 
MANSLAUGHTER CONVICTION INSUFFICIENT TO SUPPORT 
SUMMARY JUDGMENT ON “EXPECTED OR INTENDED” 
EXCLUSION 

 
The U.S. District Court for the Eastern District of Texas recently denied motions for 

summary judgment after finding that the legal standard applied in convicting an insured of the 
crime of manslaughter was insufficient to preclude coverage under a homeowners’ policy based 
on the “expected or intended” exclusion.  In State Farm Lloyds v. Jones, 2008 WL 5243093 
(E.D.Tex.) December 30, 2008), the court made an Erie guess and found a fact issue in the 
analytical gap between the criminal standard of “recklessly” causing the death of an individual 
and “expected or intended” requirements of the exclusion.  
 
 
 
 

2009 Insurance Update Chapter 14

5

http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=TX_caselaw&volume=259&edition=S.W.3d&page=257&id=113859_01
http://www.TexasBarCLE.com/CLE/PMCasemaker.asp?table=TX_caselaw&volume=972&edition=S.W.2d&page=738&id=113859_01


DISTRICT COURT DISMISSES ALL CLAIMS AGAINST 
INDEPENDENT ADJUSTER  

 
The U.S. District Court in Fort Worth recently denied a motion to remand after an insurer 

removed a bad-faith lawsuit to federal court alleging that the independent adjuster was 
fraudulently joined to defeat diversity jurisdiction.  In Weldon Contractors, Ltd. v. Fireman’s 
Fund Insurance Co. & John Baker, Cause No. 4:09-CV-165-A (N.D. Fort Worth, May 22, 
2009), the independent adjuster hired an expert to inspect the damage and to determine the extent 
of hail damage to the insured building.  The report concluded that the damage occurred in 2004, 
three years before the 2007 claim.  The report was submitted to the insurer but they evidently 
took no action on the claim.  In addressing the plaintiff’s motion to remand, the court examined 
the vague and conclusory factual allegations against the adjuster and “defendants” in general, 
and found no reasonable basis for predicting recovery against the adjuster.  Accordingly, the 
motion to remand the lawsuit was denied and all claims against the adjuster were dismissed. 
 
 B. Hurricane Litigation 

 
HURRICANE RITA MDL PANEL ISSUES ORDERS TO CLARIFY 
CONFUSION ABOUT CONSOLIDATED CASES AND, IN 
RESPONSE, PLAINTIFFS’ COUNSEL FILES MANDAMUS WITH 
THE TEXAS SUPREME COURT  

 
In September, 2008, the Texas Multidistrict Litigation Panel held that multiple lawsuits 

with virtually identical allegations against several insurers arising from Hurricane Rita were 
“related” which enabled them to transfer the cases to a single pretrial judge.  Finding the transfer 
of the cases would serve the goals of Rule 13 to “(1) serve the convenience of the parties and 
witnesses and (2) promote the just and efficient conduct of litigation,” the Panel found two of 
three motions, involving sixteen of the twenty-one lawsuits, were “related” so as to warrant 
transfer and consolidation of the cases for the purposes of addressing discovery and other pre-
trial matters. 

 
On October 8, 2008, the MDL Panel authored a brief opinion on a Motion to Vacate 

Order of Appointment of Pretrial Judge (Retired Judge J. Specia from Bexar County) and issued 
a corrected list of cases transferred to the MDL, but denied relief to the Mostyn Firm on the 
firm’s mistaken assumption that Judge Specia would hold hearings in Bexar County.  Instead, the 
MDL Panel issued several orders to clarify confusion indicating the cases “are transferred to 
whichever District Court in Jefferson County Judge Specia” determines in his discretion can best 
serve as the transferee court under Rule 13.2(e).   Additionally, the MDL Panel ordered the 
pretrial hearings “shall be held in such court or in any other district court in a county where any 
of the cases are pending.” 

 
Not satisfied with the MDL Panel’s orders, the Mostyn Firm filed a Petition for Writ of 

Mandamus with the Texas Supreme Court.  The Original Proceeding makes the following 
arguments: 

2009 Insurance Update Chapter 14

6



1. The MDL Panel applied an incorrect and arbitrary standard when 
determining whether cases should be consolidated; and  

 
2. The MDL Panel should have considered the efficiency of the transfer and 

judicial assignment as part of its analysis. 
 

In essence, the Petition argues the consolidated cases do not share common questions of 
fact regarding the insurance companies’ conduct in investigating each of the individual 
homeowners’ insurance claims.  It goes on to argue the MDL Panel’s reliance on the nature of 
plaintiffs’ pleadings and discovery requests is “gravely misplaced.” 
 
II. Automobile Insurance 
 
 A. Uninsured Motorist (UIM) 

 
FEDERAL COURT GRANTS SUMMARY JUDGMENT UIM CLAIM 
BY SPOUSE BUT DENIES SUMMARY JUDGMENT ON INSURED 
DRIVER’S EXTRA-CONTRACTUAL CLAIMS 

 
Last November 2008, a Dallas federal magistrate held an auto carrier was entitled to 

summary judgment on a spouse’s extra-contractual claims related to UIM benefits, but denied 
summary judgment as to the insured driver’s extra-contractual claims related to UIM benefits.  In 
Haralson v. State Farm Mutual Auto. Ins. Co., 2008 WL 4821326 (N.D. Tex. November 5, 
2008), an insured driver sustained serious bodily injuries in an accident.  His spouse and 
daughter were following behind in another car and witnessed the accident.  After accepting the 
liable driver’s policy limits, the injured driver and his spouse filed separate claims for UIM 
benefits under their personal auto policy.   

 
Subsequently, State Farm tendered its UIM policy limits (per person not per accident) 

payable to both the injured driver and his spouse.  The next day, the insureds, through their 
attorney, rejected the check because it purported to settle both claims.  Unable to resolve this 
dispute through negotiation, the insureds filed separate lawsuits which were later removed to 
federal court and consolidated.  Later, the carrier tendered another check for policy limits 
payable only to the injured driver.  This second check was also rejected. 

 
The underlying UIM claim proceeded to trial on the issues of liability and damages.  At 

the conclusion of the trial, State Farm moved for summary judgment on the insureds’ claims for 
breach of contract and violations of the Texas Insurance Code.  The insureds argued State Farm 
breached the insurance contract and violated state law by failing to pay each of them $50,000 
UIM policy limits in a timely manner.  In response, State Farm argued the injured driver’s 
spouse is not entitled to recover on her contract and extra-contractual claims because she was 
paid in full within 60 days after the court established the amount of her bodily injury damages.  
Under Texas law, a “UIM insurer is under no contractual duty to pay benefits until the insured 
obtains a judgment establishing the liability of the underinsured status of the other motorist.”  
The trial court agreed and held the carrier was entitled to summary judgment on the spouse’s 
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claims as she had been compensated.  The court reached a different conclusion with respect to 
the claims for the injured driver. 

 
Unlike the spouse’s claims for damages, the court noted the carrier never disputed the 

injured driver was legally entitled to recover his damages.  The court then noted the carrier 
waited 10 months after the accident to issue a settlement draft to the injured driver and his 
attorney.  Prior to that time, the spouse had been included on the settlement check.  Denying 
summary judgment against the injured driver, the court concluded if the injured driver could 
convince a jury the carrier improperly conditioned payment of his UIM claim on the release of 
the spouse’s claim for bodily injury damages, the carrier may be liable for breach of contract and 
delay damages under the Texas Insurance Code.      

 
Author’s Note: This case provides a good lesson and predictor on a growing trend of 
artificially created opportunities to “set up” a carrier for bad faith claims even though the 
carrier attempts to pay a claim in a fair and timely fashion.  In this case payment was 
issued within 30 days of the accident to both the injured driver and spouse.  According to 
the court, if the carrier had issued payment only to the driver, then it could have avoided 
a potential EC claim for its delay in payment and alleged breach of contract.  It appears 
the insured’s counsel manipulated the circumstances to set up the carrier in this instance. 

 
FEDERAL COURT ALLOWS EXPERT TESTIMONY TO PROCEED 
IN UNINSURED MOTORIST CASE 

 
On November 10, 2008, in Lizanetz v. St. Paul Guardian Ins. Co., 2008 WL 4865581 

(N.D. Tex. November 10, 2008), a federal district court judge in Dallas rejected efforts by both 
parties to exclude the trial testimony of three mental health professionals and an economist.  In 
doing so, the court observed “the rejection of expert testimony is the exception rather than the 
rule” and the court’s role as the “gatekeeper” should not be used to replace the adversary system 
and vigorous cross-examination.  In denying the motions, the court concluded: “Where, as here, 
qualified mental health professionals disagree as to whether and to what extent a plaintiff has 
suffered cognitive impairments as a result of injuries sustained in an accident, the “battle of 
experts” should be resolved by a jury, not by the court. The same is true for expert testimony 
regarding economic damages.”  Note:  This case illustrates the ongoing trend for both state and 
federal courts to “let it all in” and allow the juries to sort it out. 
 

APPELLATE COURT HOLDS SINGLE-VEHICLE ACCIDENT 
OCCURRED AFTER PERSONAL AUTO POLICY EXPIRED BUT 
BEFORE RENEWAL  

 
The Houston First Court of Appeals recently held as a matter of law that a personal auto 

policy expired for failure to timely pay the premium and as a result, no coverage was afforded 
for a property damage claim that occurred before the renewal.  In Hartland v. Progressive Co. 
Mut. Ins. Co., 2009 WL 1086068 (Tex. App.—Houston [1st Dist.] April 23, 2009), the insured’s 
wife was involved in a single-vehicle accident.  A claim was made, but denied because the policy 
was not in effect at the time of the loss.  The insured sued the insurer asserting contractual and 
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extra-contractual claims.  The insurer sought a declaratory judgment claiming it owed no duty or 
obligation to the insured because the policy had expired before the date of loss.   

 
The trial court denied the insurer’s summary judgment and the case proceeded to trial.  

The jury returned a defense verdict indicating the insured did not timely renew his policy.  The 
insured then filed a motion for judgment notwithstanding the verdict arguing that even though he 
mailed the payment after the policy period ended, the insurer formed a contract based on the 
original terms of the renewal by accepting payment.  The court, however, rejected claims that the 
insurer had violated various provisions of the Texas Administrative Code and then cited policy 
language to the contrary.  The court held that when the initial policy expired, the relationship 
between the carrier and insured ended.  And the renewal formed a new contract which was not in 
force on the date of loss.   

 
TEXAS SUPREME COURT HOLDS “GOOD SAMARITAN” 
INJURED WHILE ASSISTING A STRANDED MOTORIST WAS 
NOT ENTITLED TO EMPLOYERS’ UNDERINSURED COVERAGE 
AS HE WAS NOT “OCCUPYING” HIS VEHICLE AT THE TIME OF 
THE ACCIDENT 

 
On December 19, 2008, the Texas Supreme Court held a “Good Samaritan” who suffered 

serious injuries while assisting a stranded motorist was not entitled to recover benefits under his 
employers’ underinsured policy because he was not “occupying” his vehicle at the time of the 
accident.  In United States Fidelity & Guaranty Co. v. Goudeau, 2008 WL 5266378 (Tex. 
December 19, 2008), Goudeau was severely injured when a third driver smashed into the two 
cars stopped along a Houston freeway and pinned him between the vehicles and the retaining 
wall.  Goudeau recovered the $20,000 policy limits from the driver who caused the accident.  
The primary question in this case was whether Goudeau could recover under his employers’ 
underinsured policy. 

 
Goudeau worked for Advantage BMW and was driving one of its cars in the course of his 

employment at the time of the accident.  Advantage MBW had two insurance policies with 
United States Fidelity & Guaranty Company (USF&G): a workers’ compensation policy and an 
auto policy with uninsured/underinsured coverage.  USF&G paid more than $100,000 in benefits 
to Goudeau and his medical providers under the compensation policy, but denied benefits under 
the underinsured motorist policy. 

 
The underinsured policy covered designated employees as well as any others 

“occupying” an Advantage vehicle during a collision.  Goudeau was not designated under the 
policy.  The standard-form policy defined “occupying” as “in, upon, getting in, on, out or off.”  
Goudeau asserted coverage only on the ground he was “occupying” the car by being “upon” it 
when he was injured.  The court held since Goudeau had exited the car, closed the door, walked 
around the front and then the vehicle smashed into the car, he was not “occupying” it as required 
by the policy.  An alternative issue involving a USF&G Request for Admission was also 
addressed, but dismissed by the court since the admission was sent to counsel for the 
compensation policy and not the underinsured policy.  
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TEXAS SUPREME COURT RULES A FACT-FINDER SHOULD 
RESOLVE AMBIGUITY ISSUES  

 
During the week of March 23, the Texas Supreme Court in Progressive County Mutual 

Ins. Co. v. Kelley, 2009 WL 795528, addressed the question of whether two documents issued by 
an insurance company constitute two separate insurance policies or a single policy.  After being 
involved in a car accident, Kelley made a claim with Progressive for underinsured benefits under 
a policy issued to her parents, which also covered Kelley.  Progressive paid the limit of $500,025 
but that was not sufficient to cover all her medical expenses.  Kelley then made a claim under an 
alleged second policy with Progressive with a limit of $500,025.  At the time of the accident, 
Progressive insured five of the Kelleys’ vehicles.  Four vehicles were listed on a two-page 
document, and the fifth was listed on a separate two-page document.  However, the documents 
had two separate policy numbers.  Progressive denied there was a second policy and refused to 
make any additional payments.  Kelley sued Progressive and both parties filed motions for 
summary judgment, presenting two issues: (1) whether Progressive issued one or two policies, 
and (2) if two policies, whether Progressive’s “Two or More Auto Policies” anti-stacking 
provision found within each policy, limited recovery to one policy’s maximum limits. 

 
The court held that the documents are ambiguous as to whether one or two policies were 

issued.  Although in an insurance contract, where a provision is subject to two reasonable 
interpretations, a court will adopt the interpretation that favors the insured, the court stated it is 
not interpreting a particular exclusion or provision within an insurance policy in this situation.  
Rather, it was determining whether two documents amount to a single or separate policies.  
Because the documents are ambiguous a fact finder should resolve the meaning.  The court did 
not address the second issue because it stated the validity of the anti-stacking provision is 
contingent on a finding that Progressive issued two policies.  The court remanded the case to the 
trial court for further proceedings. 
 
 B. Damages in Personal Injury and Automobile Liability Cases 

 
IN A MATTER OF FIRST IMPRESSION FOR TEXAS COURTS: 
COMPARATIVE LIABILITY IS ASSESSED BEFORE “ACTUALLY 
PAID OR INCURRED” LIMITATION ON RECOVERY IS APPLIED 

 
On January 5, the Dallas Court of Appeals examined whether a finding of comparative 

liability under § 33.012(a) of the Texas Civil Practices and Remedies Code should be assessed 
before or after a statutory limitation on recovery to the amount of medical bills paid or incurred 
under § 41.0105 of the Texas Civil Practices and Remedies Code was applied.  In this case, the 
answer made a $22,000 impact on the recovery.  In Irving Holdings, Inc. v. Brown, 2009 WL 
18713 (Tex. App. – Dallas January 5, 2009), the claimant was injured in an automobile accident 
and incurred $45,429.95 in medical bills actually paid by his workers’ compensation carrier.  
The jury awarded $89,000 for past medical expenses and also found the claimant to be 50% at 
fault.  The claimant argued, and the trial court found, that comparative responsibility of 50% 
should be applied to the $89,000, thus resulting in an award of $44,500 because it was done 
before applying the statutory limitation for amounts paid or incurred, which in this case failed to 

2009 Insurance Update Chapter 14

10



further limit recovery.  The defendant, however, argued the “actually paid or incurred” limitation 
should be applied first, reducing the jury finding to $45,429.95, then applying comparative 
responsibility to reduce the recovery to $22,714.97.  This appeal followed. 

 
As a matter of first impression for Texas courts, the Dallas Court of Appeals examined 

both statutory provisions referenced above and the few cases interpreting various aspects of the 
“actually paid or incurred” provision and determined that comparative responsibility should be 
applied before the reduction of the “recovery” based on amounts “actually paid or incurred” was 
made.  And because the amount paid or incurred - $45,429.95 - was greater than the amount of 
the damage award - $44,500 - no further reduction was required.  The trial court’s judgment was 
affirmed. 
 

RESPONSIBLE THIRD-PARTY DESIGNATION CANNOT BE USED 
TO CIRCUMVENT HEALTH CARE LIABILITY LIMITATION 
PERIOD 

 
The San Antonio Court of Appeals recently held that the designation of a responsible 

third-party by a defendant in health care liability claim, and the plaintiff’s ability to join a 
designated person as a defendant within 60 days despite limitations, did not apply to health care 
liability claims based on the wording of that statute.  In Kimbrell, M.D. v. Molinet, 2008 WL 
5423131 (Tex.App.- San Antonio December 31, 2008), the court examined the wording of the 
statute setting forth the two year statute of limitations period for health care liability claims in § 
74.251 of the Texas Civil Practices and Remedies Code, and compared that provision to the 
responsible third party designation statute, § 33.004(e) of the Texas Civil Practices and 
Remedies Code, and determined that the “notwithstanding any other law” language in § 74.251 
created an absolute limitations period without exception, precluding plaintiffs ability to 
circumvent limitations period when a responsible third party is designated.  Note:  the dissenting 
opinion provides a good discussion and some legislative history addressing the issues in this 
case.  
 

EVIDENCE OF AMOUNT “BILLED” FOR MEDICAL SERVICES 
LEGALLY INSUFFICIENT TO SUPPORT AMOUNTS “PAID OR 
INCURRED” 

 
On February 18, the Tyler Court of Appeals analyzed the legal sufficiency of medical 

bills without reduction for amounts actually paid to the providers and held that they “are 
irrelevant and should be excluded at trial.”  In Garza de Escabedo v. Haygood, 2009 WL 387153 
(Tex.App. – Tyler, February 18, 2009), the trial court granted the plaintiff’s motion to exclude 
evidence of offsets and collateral sources involving expenses for medical care received.  At trial, 
the plaintiff was allowed to present evidence to the jury that his medical providers billed him 
$110,069.12 even though $82,294.69 had been written off as Medicare adjustments.  The jury 
awarded plaintiff the full amount billed for past medical expenses and the trial court entered 
judgment for that amount.  This appeal followed. 
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The court analyzed the impact of Texas Civil Practices and Remedies Code Section 
41.105 “Evidence Related to Amount of Economic Damages” which limits recovery of medical 
and health care expenses to “the amount actually paid or incurred” by the claimant.  And the 
court determined that as suggested by the title of 41.105 it “not only limits the amount of 
damages recoverable, but also affects the relevance of evidence offered to prove damages.”  It 
was undisputed that “there were no admitted medical bills reflecting any actual payments” and as 
such, the evidence admitted was legally insufficient to support the damages.  But rather than 
reversing and remanding the decision to the trial court for a new trial, the court suggested a 
remittitur in the amount of $82,294.69 and gave 15 days to file it before the case would be 
reversed and remanded for a new trial. 
 

ANOTHER TEXAS APPELLATE COURT INTERPRETS TRCP 
41.0105 AND HOLDS FOR THE FIRST TIME PLAINTIFF’S 
MEDICAL BILLS DISCHARGED IN BANKRUPTCY WERE 
NEITHER PAID NOR INCURRED UNDER THE STATUTE 

 
Last March, a Texas appellate court held for the first time medical bills discharged in 

bankruptcy were not “paid or incurred” for purposes of section 41.0105 of the Texas Civil 
Practices and Remedies Code.  In Tate v. Hernandez, 2009 WL 562981 (Tex. App.—Amarillo 
(March 5, 2009), Hernandez filed a Chapter 13 bankruptcy petition and six months later was 
involved in an automobile accident with Tate.  Hernandez incurred medical bills as a result of the 
accident.  Hernandez listed certain medical bills owed to several providers on his Debtors 
Statement.  Subsequent to filing this suit, the bankruptcy court entered an order discharging 
Hernandez’s debts, including his medical bills. 

 
Hernandez’s personal injury action was later tried to a jury and the jury returned a verdict 

in favor of Hernandez.  Following two hearings on damages issues, the trial court entered 
judgment against Tate in the amount of $7,017.92.  The appellate court recognized because a 
debt for medical expenses is merely evidence of a plaintiff’s damages, once incurred, the 
subsequent discharge of the debt in bankruptcy does not prohibit a plaintiff from offering proof 
of those pat medical expenses as evidence of a component element of his damages.  The court 
then turned to the limitation imposed by section 41.0105. 

 
Applying the leading case law in Texas on this issue, the court concluded an 

interpretation of section 41.0105 that limits an injured party’s recovery of medical or health care 
expenses to those amounts necessary to compensate the injured party for sums “actually paid or 
incurred” is consistent not only with the Legislature’s intent, but also with its jurisprudential 
philosophy.  Because Hernandez’s medical bills were discharged in bankruptcy, recovery of 
those sums was not necessary to compensate him for his injuries.  For purposes of section 
41.0105, those expenses were neither paid nor “actually incurred.”   

 
Author’s Note: This decision, among others, will be important to consider during 
litigation in combination with a slumping economy.  As a practical tip, in light of 
decisions like this one, the financial backgrounds of parties who file suit should always 
be explored at the outset of litigation. 
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MDJW recently reported on yet another decision interpreting section 41.0105 in Garza 
de Escabedo v. Haygood, 2009 WL 387153 (Tex. App.—Tyler, February 18, 2009)(MDJW 
Newsbrief February 23, 2009).  To date, the leading case is Mills v. Fletcher, 229 S.W.3d 765 
(Tex. App. —San Antonio 2007, no pet.). In a plurality decision, the court held that section 
41.0105 limited a plaintiff's recovery for past medical expenses to the amounts “actually paid or 
incurred,” thereby prohibiting recovery of medical or health care expenses that had been 
discounted, adjusted, or written off.  For a discussion of some of the issues surrounding 
interpretation of section 41.0105, see Judge Randy Wilson, “An Enigma Shrouded in a Puzzle,” 
71 Tex. B.J. 812, November 2008. 
 
 C. Other Issues 
 

HARRIS COUNTY DISTRICT ATTORNEY LOSES ARGUMENT 
THAT IT TAKES OWNERSHIP OF VEHICLE FRAUDULENTLY 
OBTAINED OVER INSURER’S TITLE IN VEHICLE OBTAINED 
THROUGH PAYMENT OF FRAUD POLICY CLAIM 

 
In another case of first impression, the Fourteenth Court of Appeals addressed an 

insurer’s superior right to ownership of a vehicle for which it had paid the dealership’s fraud 
claim in Universal Underwriters Group v. State, --- S.W.3d ---, 2009 WL 196037, (Tex. App.—
Houston [14th Dist.], 2009.  In what the trial court called a “novel legal theory,” the Harris 
County District Attorneys Office argued that it took superior right of possession to a vehicle 
seized by the Houston Police Department incident to the arrest of an individual who fraudulently 
obtained the vehicle through identity theft.  Relying on Texas Code of Criminal Procedure 
47.01a, Harris County argued it took superior right of possession of the vehicle because the 
dealership had been grossly negligent in allowing a nonowner to take possession of the vehicle.  
The insurer presented undisputed proof that it took title to the vehicle when it paid the 
dealership’s claim for loss of the vehicle.  The dealership had restored title to itself by paying the 
finance company in full for the lien against the vehicle obtained by the fraudulent purchase. 

 
Noting that Harris County had no cases to support its position and that the statute did not 

provide definitions for its terms, the court turned to the ordinary rules of statutory construction.  
The court then turned to the plain meaning of the statute.  In doing so, it held that the insurer held 
superior right of possession of the vehicle in addition to its title to the vehicle. 
 

COURT HOLDS “USE OF VEHICLE AS A VEHICLE” IS 
REQUIRED TO TRIGGER COVERAGE UNDER COMMERCIAL 
AUTO AND UMBRELLA POLICIES 

 
On April 1, the U.S. District court for the Northern District of Texas held that an 

individual who leased a food preparation truck that caught fire and injured an employee while 
grease was being cleaned form the floors, was not entitled to coverage under the vehicle owner’s 
CGL, commercial auto and umbrella policies.  In Employers Mutual Casualty Company v. 
Bonilla, 2009 WL 875060 (N.D.Tex.) April 1, 2009), after completing their route for the day, the 
food preparation truck was returned to the owner’s lot.  An employee for Bonilla, the individual 
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who leased the truck, was cleaning grease from the floor using gasoline when a pilot light came 
on and the truck burst into flames injuring the employee.  A judgment was taken against Bonilla 
in state court.  This federal declaratory judgment action followed. 

 
The court examined the Commercial General Liability policy and determined that Bonilla 

was not the named insured, nor an officer, director, stockholder or employee of the vehicle 
owner and named insured and lessor - Jolly Chef – so as to qualify for coverage under the CGL 
policy.   No coverage was afforded to Bonilla under that policy.  The court then examined the 
commercial auto policy to determine whether the fire arose out of the “use” or “maintenance” of 
the vehicle.  After discussing Texas cases addressing similar issues, the court determined that the 
“use” or “maintenance” must bear some relationship to the vehicle’s transportive function.  And 
here, they found the use only related to the vehicle’s food preparation function and therefore held 
that they were not “using” the vehicle as needed to trigger coverage.  And applying similar 
reasoning to efforts to secure coverage under an omnibus clause, as a matter of first impression 
under Texas law, the court concluded that no coverage was afforded under the commercial auto 
and umbrella policies because the “vehicle was not being used as a vehicle” when the accident 
occurred.  Summary judgment was granted in favor of the insurer. 
 

TEXAS SUPREME COURT CONSTRUES OHIO AUTO 
INSURANCE POLICY’S INTENTIONAL INJURY EXCLUSION 

 
On April 17, the Texas Supreme Court had an opportunity to construe the intentional 

injury exclusion in an Ohio auto insurance policy, finding that the Ohio policy requires that the 
driver have intended the injury which resulted.  Tanner v. Nationwide, --- S.W.3d ----, 2009 WL 
1028048 (Tex., April 17, 2009).  The trial court had granted judgment to Nationwide on motion 
for judgment notwithstanding the verdict.   Because of its procedural posture, Nationwide was 
required to show that the evidence conclusively proved that the driver intentionally caused the 
injuries and that no reasonable jury was free to think otherwise.  Applying this standard, the 
court reviewed the evidence in light of the relevant policy language.  The court determined that 
the evidence was not sufficient for Nationwide to prove that the driver intended the injuries as a 
matter of law, and the court reversed and rendered judgment on the jury verdict. 

 
Dissenting from the majority, Justice Brister noted that Ohio courts had considered the 

intentional acts exclusion in a factually similar context and found that the exclusion applied.  
Specifically, the dissent noted that when the harm resulted from an accident following a police 
chase – like that here – the intentional acts exclusion applied. 
 

FEDERAL COURT HOLDS COMMERCIAL LIABILITY AUTO 
EXCLUSION DOES NOT APPLY TO INJURY SUSTAINED WHILE 
ON MOTORCYCLE 

 
In June, a federal court concluded that a commercial liability auto exclusion did not apply 

to an underlying claim involving a motorcycle.  In Essex v. Long Island Owners Ass’n, Inc. (No. 
B-08-179 S.D. June 19, 2009), a claim was made against the insured by a pair of motorcyclists 
who were hit a swing bridge traffic arm which suddenly lowered.  The claimants sued Long 
Island Owners Association (LIOA) who in turn tendered the suit to Essex under its Commercial 
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General Liability Policy.  Essex denied the request asserting in part that the “insurance does not 
apply to bodily injury ‘arising out of, caused by or contributed to by the ownership, non-
ownership, maintenance, use or entrustment to others of any auto.’”  Essex, nevertheless, 
defended the lawsuit under a reservation of rights and then filed a declaratory judgment action. 

 
Essex sought declaratory relief that it has no duty to defend or indemnify LIOA in the 

lawsuit brought by the claimants.  The insured argued, however, that the auto exclusion does not 
apply because the motorcycle was merely the situs of injury.  After reviewing the policy 
language and controlling Texas case law the court held the injuries sustained by the claimants 
were caused by the swing arm, not the motorcycle.  And as a result, the court concluded the auto 
exclusion did not apply and Essex has a duty to defend LIOA in the underlying suit. 
 
III. Commercial Liability 
 
 A. Construction 

 
DALLAS COURT LIBERALLY INTERPRETS DON’S BUILDING 
SUPPLY TO DETERMINE DUTY TO DEFEND 

 
On December 4, 2008, the Dallas Court of Appeals examined the Texas Supreme Court’s 

recent decision in Don’s Building Supply, Inc. v. OneBeacon Ins. Co., 2008 WL 3991187 (Tex., 
August 29, 2008) (stating “occurred means when damage occurred, not when discovery 
occurred” and holding that “property damage under this [CGL occurrence-based] policy 
occurred when the actual physical damage to the property occurred.”) and liberally construed the 
factual allegations so as to trigger the duty to defend.   

 
In Thos. S. Byrne, Ltd. v. Trinity Universal Insurance Co., 2008 WL 5095161 (Tex.App. 

– Dallas, December 4, 2008), construction and design defects were discovered following 
completion of an apartment complex.  The contractor sought coverage under a subcontractor’s 
CGL policies and the insurer refused to defend based on factual allegations asserting in part that 
the “problems arose well after [Byrne] completed its operations at the property” and “the 
building façade experienced leaks after completion due to improper construction” which 
indicated that the damages claimed either occurred outside the policy period or fell within 
applicable exclusions.  The court disagreed and based on the holdings in Don’s Building Supply, 
found that “problems” “appears to mean only visible problems requiring repair, not latent 
property damage that could have been occurring for a long time.”   

 
Stretching the factual allegations to an extreme, the court also stated that “it requires no 

speculation to recognize that the first instances of water infiltration and resulting property 
damage potentially occurred the first time it rained after these subcontractors started performing 
their work.”   Thus, based on the mere “potential, generated by the open ended allegations” that 
some leaks and other problems could have generated damage before completion; the court held 
the insurers had a duty to defend.     
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TYLER COURT APPLIES DON’S BUILDING SUPPLY TO FIRST 
PARTY CLAIM REQUIRING INSURER TO PROVE ACTUAL 
DATE OF LOSS TO VACANCY EXCLUSION 

 
Applying the third-party liability coverage trigger concept established by the Texas 

Supreme Court in Don’s Building Supply, Inc. v. OneBeacon Ins. Co. to a first-party property 
damage claim, the Tyler Court of Appeals recently held an insurer failed to meet “its burden of 
proof with regard to the exclusionary vacancy provision” which limited coverage for theft if the 
building had been vacant for more than 60 days before the loss occurred.  In Central Mutual Ins. 
Co. v. KPE Firstplace Land, LLC, 2008 WL 5005535 (Tex. App. – Tyler, November 26, 2008), 
it was undisputed the property had been vacant for more than 60 days at the time the insured 
discovered copper coiling from the air conditioners on the roof had been stolen.  The dispute 
centered, however, on the fact that neither party could pinpoint the exact date the actual theft or 
loss occurred. 

 
The Tyler court treated the vacancy condition as an exclusion, thereby placing the burden 

of proof to establish the date of loss on the insurer.  Relying on Don’s Building Supply, the court 
then rejected the insurer’s contention that the loss “occurred” when the loss was “discovered” or 
“manifested itself.”  And because neither party knew the date the theft occurred, the court upheld 
summary judgment in favor of the insured. 

 
Author’s Note:  The two decisions summarized above reflect an apparent new trend in 

Texas courts to stretch the factual allegations in a claim or lawsuit so as to trigger coverage 
based on the recent decision by the Texas Supreme Court in Don’s Building Supply.  Both 
decisions are an extreme stretch in our opinion and reflect a misapplication of the third-party 
liability coverage trigger concepts articulated in Don’s Building Supply.  Both the Dallas and 
Tyler Courts of Appeal are historically conservative but these decisions are result-oriented 
conclusions that stray far from the legal pronouncements in Don’s Building Supply.   
 

INTERPRETING LAMAR HOMES: POLICYHOLDER NEED NOT 
SUBMIT LEGAL BILLS TO INSURER TO TRIGGER 
CHAPTER 542 DAMAGES 

 
In a case of first impression decided in early December 2008, the district court for the 

Northern District of Texas applied the Texas Supreme Court’s holding in Lamar Homes, Inc. v. 
Mid-Continent Cas. Co., 242 S.W.3d 1, 20 (Tex. 2007), to determine whether a policyholder was 
entitled to damages under Chapter 542, also known as the Prompt Payment of Claims Act, 
beginning before the legal bills were submitted for payment.  In Trammell Crow Residential Co. 
v. Virginia Sur. Co., Inc., 2008 WL 5062132 (N.D. Tex. 2008), Trammell Crow sued its insurer 
seeking a declaration of Virginia Surety’s duty to defend it in an underlying lawsuit involving 
claims alleging that Trammel Crow discriminated against persons with disabilities.  After 
determining that Trammel Crow was owed a defense, the court turned to whether Trammel Crow 
was entitled to damages for Virginia Surety’s alleged breach of Chapter 542 in refusing to 
provide a defense. 
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Despite the court’s determination that a duty to defend was triggered, Virginia Surety 
argued that Trammel Crow was not entitled to damages under Chapter 542 because Trammel 
Crow never submitted any legal bills or invoices for expenses incurred in defending the 
underlying litigation.  Virginia Surety argued that without these bills Trammel Crow had not 
submitted sufficient information to make a final proof of loss as required under Chapter 542.  In 
rejecting this argument, the court looked to the original Texas Supreme Court opinion in Lamar 
Homes and interpreted it to instruct that the invoices are only required to value the loss because 
the actual loss has already occurred when the defense was wrongfully refused.  The court 
concluded that Trammel Crow was entitled to damages and interest under Chapter 542, and will 
allow Trammel Crow to present evidence of its damages at trial. 
 

NOTICE AND SETTLEMENT WITHOUT CONSENT CONDITION 
PRECLUDES SUBROGATION CLAIM AGAINST ADDITIONAL 
INSURER 

 
On January 26, the Houston Court of Appeals held that settlement of a lawsuit by two 

insurers on behalf of their insured, prior to notifying a third insurer under which the insured may 
have qualified as an additional insured, precluded the subrogation effort by application of the 
notice and settlement without consent provisions of the additional insurer’s policy.  In Maryland 
Casualty Co. v. American Home Assurance Co., 2009 WL 214550 (Tex.App. – Houston [1st 
Dist.] January 29, 2009), the court provides a detailed examination of Texas case law addressing 
the prejudice element of these provisions and determined that the insurer was prejudiced as a 
matter of law under the facts presented. 
 

TEXAS SUPREME COURT REVISITS THREE PRIOR OPINIONS 
TO DECIDE ISSUES ARISING FROM A COVERAGE DISPUTE 
BETWEEN TWO INSURERS AND HOME BUILDER 

 
On February 13, the Texas Supreme Court revisited its decisions in Lamar Homes, Don’s 

Building Supply, and GuideOne Elite to reach a decision related to a coverage dispute arising 
from five underlying homeowners’ suits which allege water damage because of defective 
construction.  In Pine Oak Builders, Inc. v. Great Am. Lloyds Ins. Co., 2009 WL 353526 (Tex. 
February 13, 2009), two insurers, Great American and Mid-Continent Casualty Co., issued CGL 
policies covering time periods during a residential construction project involving Pine Oak.  Five 
homeowners sued Pine Oak alleging their homes suffered water damage because of defective 
construction.  The insurers denied Pine Oak’s request for a defense in the homeowner suits, 
prompting suit.  Both carriers sought a declaratory judgment that they had no obligation to 
defend or indemnify Pine Oak and the trial court granted summary judgment for the insurers on 
all issues. 

 
The appellate court affirmed summary judgment for Mid-Continent because of an EIFS 

exclusion in its policies, and Pine Oak did not appeal this ruling.  However, the appellate court 
concluded Great American had a duty to defend four homeowner suits and further held Pine Oak 
could not recover statutory damages under the Prompt Payment of Claims statute for Great 
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American’s failure to defend the suits.  The Texas Supreme Court granted the parties’ cross-
petitions for review. 

 
Lamar Homes: The relevant policy language in the Great American policies was 
identical to the policy language construed in the Lamar Homes, Inc. v. Mid-Continent 
Casualty Co. decision.  Therefore, a claim for faulty workmanship against a homebuilder 
was a claim for property damage caused by an occurrence under a CGL policy.  Once 
again, applying Lamar Homes, the Texas Supreme Court held the Prompt Payment of 
Claims statute (Tex. Ins. Code 542) does apply to a situation where an insurer breaches 
its duty to defend under a liability policy.   

 
Author’s Note: The high court’s treatment of the Prompt Payment penalty provision 
continues to provide an interesting analysis in light of the court’s proper ruling in 
Evanston Ins. Co. v. Atofina Petrochemicals, Inc., 256 S.W.3d 660 (Tex. June 13, 
2008)(See MDJW Newsbrief June 16, 2008), where it ruled the penalty provision does not 
apply to indemnity benefits under a liability policy. It still leaves claims for previously 
tendered defense benefits subject to the 18% statutory penalty pursuant to its decision in 
Lamar Homes, despite the obvious inconsistency between the two decisions. A majority 
of the Texas Supreme Court apparently doesn’t have any problems with applying the 
18% statutory penalty to defense benefits under a liability policy when coverage is later 
determined to exist, but it does have problems applying the same penalty provision to the 
same claim under the same policy as it relates to indemnity benefits. The decision in 
Atofina Petrochemicals is simply a good illustration of why the 21.55 holding in Lamar 
Homes was terribly wrong. In the prior decision from the high court, they reversed and 
rendered. The new Atofina Petrochemicals opinion reversed and remanded back to the 
trial court to decide the question of attorney fees and interest. 

 
Don’s Building Supply: On the question whether Great American’s policies were 
triggered under the facts alleged in the underlying suits, the court of appeal followed the 
“exposure rule” for determining whether a property damage claim is covered under an 
occurrence-based CGL policy.  Great American urged the Supreme Court to adopt the 
“manifestation rule” for deciding whether a property-damage claim was covered.  Both of 
these approached were rejected in Don’s Building Supply, Inc. v. OneBeacon Ins. Co., 
another case involving insurance coverage of EIFS claims.  In that case, the Supreme 
Court instead adopted the actual-injury rule, under which property damage occurs during 
the policy period if “actual physical damage to the property occurred” during the policy 
period.  So, here, property damage occurred under the Great American policies “when a 
home that is the subject of an underlying suit suffered wood or rot or other physical 
damage.” 

 
GuideOne Elite: The final issue was whether evidence extrinsic to the eight corners of 
the policy and the underlying lawsuit may be used to establish the insurer’s duty to 
defend.  Coverage here depended in part on whether the alleged defective work was 
performed by Pine Oak or a subcontractor.  Four of the five underlying suits alleged 
damages from work performed by a subcontractor.  Pine Oak submitted evidence that the 
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defective work alleged in the last case was performed by subcontractors; And based on 
the extrinsic evidence Pine Oak argued Great American had a duty to defend.  

 
The extrinsic fact Pine Oak sought to introduce contradicted the facts alleged in the last 

suit.  After a brief review of the GuideOne Elite v. Fielder Road Baptist Church decision 
compared to the actual policy language, the high court concluded Great American’s duty to 
defend was not triggered by the last lawsuit.  To hold otherwise would “conflate the insurer’s 
defense and indemnity duties.”    

 
COURT FINDS EVIDENCE TO SUPPORT INSURER’S EQUITABLE 
SUBROGATION CLAIM 

 
On November 10, 2008, the Dallas Court of Appeals found that an insurer had presented 

sufficient evidence to withstand a no evidence summary judgment claim and reversed the trial 
court’s summary judgment thereby allowing the subrogation claim to proceed.  In Frymire 
Engineering Co. Inc. ex. rel. Liberty Mutual Ins. Co. v. Jomar Intern., Ltd., 2008 WL 4838414 
(Tex.App. – Dallas, Nov. 10, 2008), a subcontractor installed a valve manufactured by Jomar and 
a water line ruptured at the valve location.  The subcontractor’s insurer, Liberty Mutual, paid for 
the damage and then pursued subrogation.  The trial court granted the manufacturer’s no-
evidence summary judgment finding no evidence of an actual injury suffered by the 
subcontractor or a causal connection between the alleged valve defect and an actual injury 
suffered by the subcontractor. 

 
On appeal, the court reviewed the standard of proof required on causation for the 

negligence, breach of warranty and the strict liability theories of recovery alleged.  The 
manufacturer argued that “[n]either the claim by the Renaissance or the settlement payment 
constitutes an injury to Frymire that was caused by any defect in the Add-A-Valve,” which failed 
to recognize the equitable subrogation claim.  Addressing the issue, the court observed: 
“Subrogation allows one party to take the place of another so that the new party gains the rights 
of the former party to pursue a claim.” The court noted that “the injury at issue is not the claim 
by Renaissance or the settlement payment, but the water damage suffered by Renaissance” and 
that the evidence is undisputed that the damage occurred.  Having previously found the evidence 
was sufficient to support its design defect claim, the Dallas Court of Appeals reversed the trial 
court’s judgment and remanded the case for further proceedings. 

 
FIFTH CIRCUIT APPLIES MID-CONTINENT V. LIBERTY MUTUAL 
DECISION AND HOLDS NO RIGHT OF SUBROGATION AFTER 
FULL INDEMNIFICATION 

 
During the week of December 15, 2008, the Fifth Circuit held a primary liability carrier 

had no right to reimbursement from another co-primary insurer under Texas law based on last 
year's blockbuster reimbursement decision from the Texas Supreme Court.  In Nautilus Ins. Co. 
v. Pacific Employers Ins. Co., 2008 WL 5232222 (5th Cir. December 16, 2008), Nautilus pursued 
a portion of funds it paid to settle the insured’s claims under an argument expressly rejected by 
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the Texas Supreme Court last year.  See Mid-Continent Ins. Co. v. Liberty Mut. Ins. Co., 236 
S.W.3d 765 (Tex. 2007). 

 
The insured in the underlying case, EOG Resources, Inc. (“EOG”) entered into several 

contracts as part of its oilfield operations.  EOG contracted with J.R. Nichols, L.L.C. (“Nichols”) 
to determine the owners of surface and mineral estates within a certain space and survey the 
land.  Nautilus insured Nichols and listed EOG as an additional insured under the policy.  EOG 
also contracted with Veritas DGC Land, Inc. (“Veritas”) to perform seismic dynamite blasting.  
Pacific insured Veritas and also listed EOG as an additional insured under Veritas’ policy.  Both 
the Nautilus policy and the Pacific policy were primary insurance policies, and both contained 
identical pro rata provisions.   

 
As a result of the seismic activity several homeowners sued EOG and some of its 

contractors alleging the seismic activity caused foundation defects.  As the case proceeded 
towards trial, Nautilus and several other insurance companies made settlement payments.  
Nautilus argued a portion of a voluntary settlement included a sum Pacific should have paid to 
satisfy its obligations to EOG.  Pacific refused to pay and proceeded to trial.  A jury ruled against 
thirty of the homeowners’ claims and the court granted summary judgment on the remaining 
homeowners’ claims.  Therefore, Pacific did not contribute to the settlement and did not pay 
anything in the underlying state court actions. 

 
Nautilus filed suit against Pacific and argued, under the subrogation clause, it became 

contractually and equitably subrogated to the rights of EOG to seek compensation for the 
amounts Nautilus paid on behalf of EOG that Pacific should have paid instead.  Applying the 
Mid-Continent decision, the district court granted summary judgment in favor of Pacific.  
Nautilus appealed.  The sole question on appeal was whether the district court properly applied 
Mid-Continent Ins. Co. v. Liberty Mut. Ins. Co.   

 
After a lengthy recitation of the Mid-Continent decision, the court noted settlement of the 

cases fully indemnified EOG for those claims and, under Mid-Continent, EOG had no rights to 
enforce against Pacific.  Therefore, Nautilus could not stand in EOG’s shoes and recover from 
Pacific.  Nautilus responded and argued the Mid-Continent decision was narrow and applies only 
when an insurer settles a case to “protect its own coffers,” a circumstance missing in this case.  
Nautilus made several other policy arguments related to subrogation rights.  In the end, the Fifth 
Circuit carefully followed the language in Mid-Continent, which involved the exact issue and 
affirmed summary judgment. 

 
BUSINESS RISK EXCLUSIONS DON’T APPLY TO PROPERTY 
DAMAGE OCCURING DURING SUSPENDED OPERATIONS 

 
On January 28, the Fifth Circuit examined the business risk exclusions in a commercial 

general liability policy and determined that they did not apply to preclude coverage for damage 
that developed during a time period where construction work had been suspended.   In Mid-
Continent Casualty Co. v. JHP Development, Inc., 2009 WL 189886 (5th Cir. (Tex.), January 28, 
2009), the insured agreed to build a five unit condominium project with one designated as a 
finished model but the other four were to remain unfinished until sold.  The insured failed to 
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properly water seal the exterior finish and large quantities of water penetrated the structure 
causing extensive damage to the interior of the structure.  The project owner sued the insured, 
Mid-Continent refused to defend and a default judgment was taken against the insured.  Mid-
Continent then filed a declaratory judgment action seeking a finding that the losses claimed were 
excluded under its policy.  The trial court found that Mid-Continent had a duty to defend and 
indemnify under the policy. 

 
On appeal, the court examined exclusion j(5) excluding property damage for real 

property on which the insured is  “performing operations.”  The court looked at the ordinary 
meaning of “performing operations” and found that “[t]he prolonged, open-ended, and complete 
suspension of construction activities pending the purchase of the condominium units does not 
fall within the ordinary meaning of ‘performing operations.’”  And because the insured was not 
actively engaged in construction activities when the water damage occurred, exclusion j(5) did 
not apply.  The court also looked at exclusion j(6) and found that it only bars coverage for 
“property damage to parts of a property that were themselves the subject of defective work by 
the insured; the exclusion does not bar coverage for damage to parts of a property that were the 
subject of only nondefective work by the insured and were damaged as a result of defective work 
by the insured on other parts of the property.”    

 
Lastly, the court found that because the insured, not an assignee, sought recovery Gandy 

did not apply and Texas law holds under these circumstances that “an insurer who fails to defend 
when they have a duty to do so is bound by the amount of the judgment against the insured.”  
Accordingly, the trial court’s judgment finding coverage was affirmed. 

 
TEXAS SUPREME COURT HOLDS PREJUDICE RULE APPLIES 
TO CLAIMS-MADE POLICY  

 
During the week of March 23, in Prodigy Communications Corp. v. Agricultural Excess 

& Surplus Ins. Co., 2009 WL 795530, the Texas Supreme Court determined that the PAJ 
“notice-prejudice” rule that an insured’s failure to timely notify its insurer of a claim or suit does 
not defeat coverage if the insurer was not prejudiced by the delay applied to a claims-made 
policy. The claims-made policy notice provision at issue required the insured to give notice of a 
claim “as soon as practicable …, but in not event later than ninety (90) days after the expiration 
of the Policy Period or Discovery Period.”  The court decided whether, under this policy, an 
insurer can deny coverage based on its insured’s alleged failure to comply with a policy 
provision requiring that notice of a claim be given “as soon as practicable,” when (1) notice of 
the claim was provided before the reporting deadline – the ninety-day cutoff period; and (2) the 
insurer was not prejudiced by the delay. 

 
The court’s analysis first addressed the argument that the policy language stated that the 

insured’s duty to give “notice, in writing as soon as practicable” is a “condition precedent” to 
coverage, and noted that the PAJ holding did not rest on the distinction between conditions and 
covenants and it must go further to determine whether prejudice is required.  The court then 
addressed the distinction between the PAJ occurrence-based policy and this claims-made policy.  
It emphasized that the inherent benefit of a claims-made policy is the insurer’s ability to “close 
its books” on a policy at its expiration and to attain a level of predictability unattainable under 
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standard occurrence polices.  In this case, even assuming that the insured did not give notice “as 
soon as practicable,” the insurer was not denied the benefit of the claims-made nature of its 
policy as it could not “close its books” on the policy until ninety days after the discovery period 
expired.  Accordingly, the court concluded that the insured’s obligation to provide the insurer 
with notice of a claim “as soon as practicable” was not a material part of the bargained-for 
exchange under this claims-made policy.  As the insurer admitted that it was not prejudiced by 
the delay in receiving notice, it could not deny coverage based on the insured’s alleged failure to 
provide notice “as soon as practicable.”  It was concluded that in a claims-made policy, when an 
insured notifies its insurer of a claim within the policy term or other reporting period that the 
policy specifies, the insured’s failure to provide notice “as soon as practicable” will not defeat 
coverage in the absence of prejudice to the insurer. 
 

TEXAS SUPREME COURT APPLIES PRODIGY REQUIRING 
PREJUDICE TO DENY LATE NOTICE CLAIM IN A CLAIMS-
MADE POLICY  

 
On the same day that the Prodigy case above was issued, the Texas Supreme Court also 

answered a related certified question from the Fifth Circuit in Financial Industries Corporation 
v. XL Specialty Ins. Co., 2009 WL 795529.  The following question was submitted: 

 
Must an insurer show prejudice to deny payment on a claims-made policy, 
when the denial is based upon the insured’s breach of the policy’s prompt-
notice provision, but the notice is nevertheless given within the policy’s 
coverage period? 
 

The court concisely answered “yes” citing to the Prodigy case explanation of the inherent 
benefit of a claims-made policy.  The difference between the policy language in this case and the 
Prodigy case is that XL’s policy required only that notice of the claim be given “as soon as 
practicable” and does not contain as clear-cut reporting deadline such as the 90-day deadline in 
the Prodigy case.  However, the same reasons for requiring the insurer to demonstrate prejudice 
apply: the insured gave notice of the claim within the policy’s scope of coverage, i.e., before the 
insurer could “close its books” on the policy.  The court answered the certified question and held 
that an insurer must show prejudice to deny payment on a claims-made policy, when the denial is 
based upon the insured’s breach of the policy’s prompt-notice provision, but the notice is given 
within the policy’s coverage period. 

 
FIFTH CIRCUIT HOLDS NO COVERAGE UNDER COMMERCIAL 
PROPERTY POLICY FOR PROPERTY DAMAGE TO AC UNITS 
CAUSED BY THEFT OF COPPER TUBING FROM UNITS 

 
On June 2, in a case of first impression, a three-judge panel of the Fifth Circuit held that 

damage to AC units caused by the theft of copper tubing from within the units was not covered 
by a commercial property policy.  Certain Underwriters v. Law, __ F.3rd __ , 2009 WL 1524631 
(5th Cir. June 2, 2009).  Having won a summary judgment in favor of coverage from the district 
court, the insured argued that the policy provided coverage under either the vandalism provision 
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or the ingress/egress exception to the theft exclusion from vandalism coverage.  The panel was 
not persuaded by the insured’s arguments. 

 
The panel found that the policy’s language was unambiguous.  It then considered each of 

the policy provisions in turn.  Looking at the vandalism provision, the panel noted that vandalism 
requires “malicious” damage to property.  And the panel noted that the damage to the AC units 
was done only to gain access to the copper tubing.  Having made this determination, the panel 
concluded that the theft exclusion to the vandalism coverage applied.  But, the panel then turned 
to the narrower question of whether the ingress/egress exception to the theft exclusion applied.  
Turning to Texas law on burglary, the panel held that ingress/egress means attempting to enter 
bodily into the interior space of a building.  The panel, therefore, determined that merely gaining 
access to a fixture like the AC unit here did not satisfy the policy’s ingress/egress exception.  
Having determined that the policy did not provide coverage, the panel reversed and rendered 
judgment for the insurer. 
 

DISTRICT COURT HOLDS COMMERCIAL LIABILITY POLICY’S 
HAZARDOUS MATERIALS EXCLUSION APPLIES TO DEADLY 
CONCENTRATION OF ARGON GAS 

 
Following the Fifth Circuit’s decision in Nautilus Ins. Co. v. Country Oaks Apts., Ltd., 

2009 WL 1067587 (5th Cir. April 22, 2009), the U.S. District Court for the Northern District of 
Texas granted summary judgment to an insurer holding that no coverage existed for deaths 
caused by a concentration of argon gas under a general liability policy’s hazardous materials 
exclusion.  Colony Nat’l Ins. Co. v. Specialty Trailer Leasing, Inc., __ F.Supp.2d __, 2009 WL 
1532056 (N.D. Texas June 2, 2009).  In the decision issued on June 2, the court noted that the 
policy provision at issue was strikingly similar to the provision in Nautilus.  The court held that 
the insurer had no duty to defend or indemnify its insured in the underlying lawsuits. 
 
IV. Professional and General Liability 
 
 A. Hot Coverage Issues 

 
RELATED-ENTITY EXCLUSION IN PROFESSIONAL LIABILITY 
INSURANCE POLICY FOUND TO BE AMBIGUOUS AND 
CONSTRUED TO APPLY TO FACTS EXISTING AT TIME 
PROFESSIONAL SERVICES PERFORMED 

 
In a case of first impression decided on December 10, the district court for the Northern 

District of Texas interpreted the related-entity exclusion found in a professional liability 
insurance policy issued by Philadelphia Indemnity Insurance Company in Philadelphia Indem. 
Ins. Co. v. Hallmark Claims Serv., Inc., No. 3:07-CV-01469-0 (N.D. Tex. 2008) (slip opinion).  
Philadelphia had sued Hallmark for a declaration that it had no duty to defend or indemnify 
Hallmark for claims arising from a lawsuit filed by Phoenix Indemnity Insurance Company, in 
which Phoenix alleged that Hallmark breached its duty as claims handler on a claim assigned to 
it by Phoenix.  At the time the work was performed, Hallmark and Phoenix were not related 
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entities with no overlapping officers or directors.  But, before the claim was made, Phoenix 
became a wholly-owned subsidiary of Hallmark’s parent company and the two began sharing 
numerous corporate officers and directors. 

 
The related-entity exclusion limited the policy’s coverage to exclude any claim “arising 

out of: … any ‘Professional Services’ performed for any entity in which any ‘Insured’ is a 
principal, partner, officer, director, or more than a three percent (3%) shareholder.”  Philadelphia 
argued that the exclusion’s use of the present tense meant that the exclusion applied to the facts 
as presented when the claim is made.  But, the court rejected this argument because of the 
exclusion’s use of “arising out of” and “performed.”  The court also refused to consider the 
insured-versus-insured exclusion as an exemplar as offered by Philadelphia.  Instead, the court 
found that there were no controlling decisions and that the phrase was ambiguous.  The court 
then adopted Hallmark’s construction that the exclusion applied to the facts as presented when 
the professional services were performed. 
 

FEDERAL COURT HOLDS DUTY TO DEFEND TRIGGERED IN 
UNDERLYING SUIT INVOLVING PROFESSIONAL LIABILITY 
DISPUTE BETWEEN LAW FIRM AND ITS FORMER CLIENTS 

 
Recently, a Houston federal court concluded the duty to defend was triggered for an 

underlying action that involved a dispute between a law firm and its former clients.  In Am. 
Guarantee & Liab. Ins. Co. v. Hoeffner, 2009 WL 130221 (S.D. Tex. January 16, 2009), former 
silicosis litigation clients filed three lawsuits against a law firm alleging the attorneys 
participated in a kickback scheme that caused the silicosis claims to be settled at arbitrary 
amounts resulting in millions of dollars in fees for the firm.  The firm filed a claim under its 
professional liability policy and requested American Guarantee provide a defense for the three 
lawsuits. 

 
American Guarantee agreed to provide a defense under a reservation of rights and then 

filed this suit seeking a declaration that it owed no duty to defend or indemnify the firm under 
the policy.  After reviewing the individual allegations in the three lawsuits, the court then turned 
to analyze the policy language.  The policy provides coverage for “damages” that an insured 
becomes obligated to pay because of a claim “based on an act or omission in the Insured’s 
rendering or failing to render Legal Services for others.”  The policy excludes “any intentional, 
criminal, fraudulent, malicious or dishonest act or omission by an Insured, except that this 
exclusion shall not apply in the absence of a final adjudication or admission by an Insured that 
the act or omission was intentional, criminal, fraudulent, malicious or dishonest.”   

 
The complaints in the underlying lawsuits contained claims for monetary relief based on 

an act or omission by the firm in the rendering of legal services as the plaintiffs’ attorneys in the 
silicosis litigation.  American Guarantee argued engaging in a kickback scheme is not an act or 
omission “ordinarily performed as a lawyer” and, therefore, is not within the policy’s definition 
of “Legal Services.”  The court found the claims in the underlying suit alleged acts committed in 
connection with the settlement of the silicosis lawsuits, and also found settling lawsuits was an 
act ordinarily performed by a lawyer.  American Guarantee next argued the firm had prior 
knowledge that it was breaching a professional duty and this conduct could not result in a claim 
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under the policy.  Although it appeared clear from other sources that the firm’s alleged 
participation in the kickback scheme occurred before inception of the policy, the duty to defend 
is determined based on the factual allegations in the complaint in the underlying suit and is not 
affected by “facts ascertained before the suit, developed in the course of litigation, or by the 
ultimate outcome of the suit.”   

 
Lastly, American Guarantee argued there was no duty to defend because the firm’s 

conduct involved intentional, criminal, fraudulent, and dishonest acts.  The “intentional acts” 
exclusion in the policy applies only where there has been a final adjudication or admission by the 
insured “that the act or omission was intentional, criminal, fraudulent, or dishonest.”  As was 
true for the prior knowledge analysis, the court concluded there was nothing in the complaints to 
indicate there had been a final adjudication or admission by an insured that the firm’s conduct 
was intentional, criminal, fraudulent, or dishonest.  As such, the claims against the firm triggered 
a duty to defend.   
 

COURT APPLIES “BUT FOR” STANDARD TO PROFESSIONAL 
LIABILITY BROKERAGE EXCLUSION, FINDS NO COVERAGE   

 
On January 29, the U.S. District Court for the Eastern District, Lufkin Division found that 

an insured who engaged in a scheme to sell insurance policies to additional insureds under a 
policy procured for another customer, had no coverage under their own professional liability 
policy for related lawsuits. In Baldwin v. Nutmeg Insurance Company, CA No. 9:07-CV-84-TH 
(E.D. Tex. January 29, 2009), the insured was sued by victims of the scheme who alleged causes 
of action, some of which would have been covered absent the causation linked to the insurance 
scheme.  The court agreed with the insurer that the policy excludes coverage “arising from” the 
named insureds acting as “insurance agents” or “insurance brokers” and finding that the 
exclusion applied to all claims, the court observed that “though the conduct that forms the basis 
for this suit is further along in the story, it nonetheless has its origins in the insurance scheme 
itself.”  Accordingly, the court granted summary judgment in favor of the insurer.  Note: Our 
firm had the privilege of representing the insurer in this case and we congratulate them on this 
significant win. 
 
 B. Other Issues 

 
TEXAS SUPREME COURT ALLOWS LIABILITY INSURER TO 
APPEAL ISSUE WHICH INSURED INTENTIONALLY WAIVED  

 
On November 21, 2008, the Texas Supreme Court ruled that an insurer can pursue and 

win an appellate point that its insured waived in Sonat Exploration Co. v. Cudd Pressure 
Control, Inc., __ S.W.3d __ (November 21, 2008).  A choice-of-law issue existed in the case as 
to whether Texas or Louisiana law should apply.  The insured defendant (Cudd) entered into a 
Rule 11 agreement in which it agreed not to argue Louisiana law applied in exchange for the 
plaintiff’s (Sonat) non-suit of a separate contract suit.  The trial court found the parties' 
indemnity agreement enforceable under Texas law, and after a jury found a reasonable settlement 
would have been $20,719,166.74, the trial court entered judgment in that amount for Sonat and 
against Cudd. Cudd filed a notice of appeal, and Lumbermens as its liability insurer, posted $29 
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million as security on the judgment.  Lumbermens intervened in the appeal to pursue the choice-
of-law point that Cudd had abandoned.  The Texas Supreme Court issued mandamus to allow 
Lumbermen’s to do so after the court of appeals refused to allow the intervention. 

 
Ruling for Lumbermens, the court of appeals found that Louisiana law should apply.  

Sonat argued on appeal that Cudd should not be permitted to breach its Rule 11 agreement 
through Lumbermens’ appeal.  Describing the case before it as presenting “unique 
circumstances,” the Texas Supreme Court disagreed.  Again, basing its decision on the doctrine 
of “virtual representation,” the Court held Lumbermens and Cudd shared an identity of interest.  
The Court further found the identity of interest was not defeated by Lumbermens and Cudds 
differing positions on appeal.  In response to Sonat’s argument that allowing Cudd to “break” the 
Rule 11 agreement was unfair, the court noted the purpose of the Rule 11 agreement was to shift 
all liability to Cudd’s insurer and that such agreements have been found to unenforceable and 
against public policy.  But, the Court stated that it had no reason to question the Rule 11 
agreement here. 
 

FIFTH CIRCUIT HOLDS CARRIER DID NOT ESTABLISH 
PREJUDICE BY VIRTUE OF UNTIMELY NOTICE AFTER AN 
ELECTROCUTION ACCIDENT INVOLVING A CRANE 
OPERATOR 

 
Last December 2008, the Fifth Circuit, applying Texas law, affirmed a summary 

judgment holding the evidence failed to establish a material fact regarding prejudice on a late 
notice issue.  In Trumble Steel Erectors, Inc. v. Moss, 2008 WL 5210638 (5th Cir. December 15, 
2008), a portion of a crane operated by Trumble came in contact with an electric power line 
resulting in the electrocution death of its operator.  Trumble’s insurance policy required that the 
carrier receive notice of “occurrences” like this accident “as soon as practicable.”   

 
On the day of this accident three entities (including OSHA) undertook independent 

investigations that included photographing the scene and taking witness statements.  The carrier 
did not conduct an immediate investigation because it was not aware of the incident.  Three 
months after the incident suit was filed against Trumble and others.  The carrier did not receive 
notice of the incident until after suit was filed.  The carrier and Trumble reached a settlement 
agreement and the instant third-party claim surged forward against the insurance broker for 
failure to timely notify the carrier about the accident. 

 
In order to establish prejudice, an insurer must demonstrate the loss of a valuable right or 

benefit.  Here, the carrier complained it experienced prejudice given it was unable to conduct its 
normal “shock-loss investigation” directly after the accident.  In the carrier’s view, OSHA’s and 
the local authorities’ investigations did not alleviate the alleged prejudice because only the 
carrier’s specialized “shock-loss investigation” inquires into essential issues and immediately 
takes post-accident measures in an effort to decrease liability.  The question thus posed to the 
Fifth Circuit was whether sufficient prejudice had arisen to relieve the insurer of liability.  

 
The court ultimately held although failure to receive timely notice deprived the carrier of 

its desired shock-loss investigation, the carrier did have an opportunity to rely on and collaborate 
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with the three other investigating entities and also had the ability to complete its own 
investigation and discovery soon after suit was filed.  The court went on to state: “Without more 
specific evidence regarding the prejudice that arose from the insurer’s inability to investigate, 
courts are powerless to bridge the gap between the creation of an environment in which prejudice 
could occur and the requisite prejudice showing.” 
 

BUSINESS PERSONAL PROPERTY DOES NOT INCLUDE 
TENANT-OWNED PROPERTY 

 
On January 15, the Eastland Court of Appeals upheld a summary judgment entered for 

Trinity Universal Insurance Company in Imagination Realty Ltd. Co., L.L.C. v. Trinity Universal 
Ins. Co., 2009 WL 92225 (Tex.App.-Eastland) (unreported).  Imagination Realty leased a 
building which it insured with Trinity.  Imagination Realty evicted its tenant after obtaining an 
eviction order.  When it locked the tenant out, some of the tenant’s property remained in the 
building.  The tenant broke into the building to retrieve the property.  Imagination Realty filed a 
claim for the break-in.  Trinity denied the claim and moved for summary judgment because 
Imagination Realty had no insurable interest in the property and the property was not its 
Business Personal Property under the policy.  The court of appeals affirmed the summary 
judgment for the carrier applying standard principles of insurance policy interpretation. 
 

HOUSTON’S FOURTEENTH COURT OF APPEALS LIMITS 
ANALYSIS OF PLAIN AND ORDINARY MEANING TO THE USE 
OF TERM WITHIN POLICY, REFUSING TO CONSIDER OTHER 
MEANINGS THAT MIGHT BE AVAILABLE 

 
On February 5, Houston’s Fourteenth Court of Appeals decided a case of first impression 

when it decided Solvent Underwriters v. Furmanite American, Inc., __ S.W.3d __, 2009 WL 
280500 (Tex. App.—Houston [14th Dist.] 2009).  The issue before the court was whether the 
insurers owed Furmanite a defense in a Louisiana toxic tort lawsuit in which Furmanite allegedly 
failed to monitor and warn of emissions.  In its declaratory judgment action, the insurer argued 
that the policy did not provide coverage.  The court looked at three relevant policy provisions:  
the pollution exclusion endorsement, the operations buyback endorsement, and the pollution 
buyback endorsement. 

 
Applying the eight-corners rule, the court determined that the pollution exclusion 

endorsement precluded coverage.  The court then proceeded to determine whether either of the 
buyback provisions applied.  Looking to the plain language of the operations buyback 
endorsement, the court determined that that endorsement provides for claims-made coverage.  
The court noted that other portions of the policy provided for occurrence-based coverage.  But, 
the court refused to allow the general policy provisions control over the claims-made language 
found in the operations buyback endorsement. 

 
Lastly, the court looked at the pollution buyback endorsement.  The court’s analysis 

focused on the policy’s use of the word “loss” in the endorsement.  The policy placed several 
conditions for coverage on the “loss” including that it be accidental, be known to the insured 

2009 Insurance Update Chapter 14

27



with seven days, and reported in writing within 14 days of the insured’s awareness of the “loss.”  
But, the policy did not define “loss” so the court turned to the term’s plain meaning.  In doing so, 
the court refused to consider that the ordinary meaning of “loss” would include both property 
damage and bodily injury.  Instead, the court looked only to the policy’s use of the word “loss.”  
In doing so, the court ultimately determined that it referred only to property damage and not 
bodily injury.  In this manner, the court determined that the notice condition was only required 
when the claim arose from property damage, not bodily injury.  By so holding, the court 
determined coverage applied and was not precluded by Furmanite’s failure to comply with the 
notice provision. 
 

FIFTH CIRCUIT INTERPRETS CONTRACT AND HOLDS 
INSURANCE CLAUSE LANGUAGE UNAMBIGUOUS  

 
On February 12, the Fifth Circuit held a contractual insurance provision was 

unambiguous and required the carrier (“Gray”) to pay for expenses incurred in litigation 
involving personal injuries.  In The Lubrizol Corp. v. The Gray Ins. Co., 2009 WL 348820 (5th 
Cir. February 12, 2009), Lubrizol sued Gray to pay for expenses associated with litigation 
against Lubrizol arising from injuries suffered by a contractor’s employees while repairing a 
storage tank.  Lubrizol contracted with Pat Tank, Inc. (“Pat Tank”) for Pat Tank’s services in 
repairing a storage tank.  To fulfill its obligations under the contract, Pat Tank purchased a CGL 
policy from Gray.  The district court ordered Gray to pay Lubrizol’s legal expenses and Gray 
appealed. 

 
The relevant language of the insurance clause states: 

 
INSURANCE. [Pat Tank] shall maintain insurance policies . . . in amounts 
of at least $1,000,000 . . . for each of the following insurance coverages . . 
.: 
 
a) Workers’ Compensation (statutory) 
b) Employer's Liability 
c) Comprehensive General Liability . . . 
d) Automobile Liability 
e) Include Lubrizol as additional insured on c) and d) above 
 
. . . 

 
[Pat Tank], . . . to the extent necessary to provide coverage under [its] 
insurance for the liabilities assumed by [it] under the indemnity 
provisions of this Agreement, shall designate Lubrizol as an additional 
insured on Comprehensive Contractor's General Liability Insurance . . . . 
 

Under Lubrizol’s reading, line (e) stands alone and obligates Pat Tank to acquire at least 
$1 million of CGL insurance and add Lubrizol as an additional insured.  The last paragraph dealt 
with Pat Tank’s indemnity obligations under the contract.  Under Gray’s reading, line (e) still 
obligated Pat Tank  to acquire at least $1 million of CGL insurance, but the final paragraph 
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clarifies Lubrizol need only be added as an additional insured for indemnity purposes.  After 
reviewing the district court’s conclusion, the Fifth Circuit agreed the contract was unambiguous, 
but for different reasons.  The court then addressed Gray’s reliance on a two-factor test for 
interpreting “additional insured” provisions.  Finding the two-factor test no longer viable, the 
court instead indicated a direct statement that the owner should be an additional insured under 
the contractor’s insurance policy was precisely what the contract provided. 
 

U.S. DISTRICT COURT SEGREGATES RECOVERABLE AND 
NON-RECOVERABLE ATTORNEY FEES 

 
In a well reasoned and insightful decision, the U.S. District Court for the Northern 

District of Texas, Dallas Division analyzed the appropriate method and means to award attorney 
fees in a first party breach of contract and bad faith insurance lawsuit.  In Great American 
Insurance Company v. AFS/IBEX Financial Services, Inc., CA No. 3:07-CV-924-O (N.D.Tex., 
February 13, 2009), Great American filed a declaratory judgment action to address an insurance 
coverage dispute.  The insured counterclaimed for breach of contract and asserted bad faith and 
other extra-contractual causes of action. The court ruled in the in the insured’s favor on summary 
judgment, finding coverage under the policy but determined fact issues existed on the extra-
contractual claims.  After a two day jury trial, the court ruled that the insured was not entitled to 
jury instruction on the bad faith and extra-contractual claims because they failed to plead and 
prove injuries separate from those arising from the breach of contract.  But the jury did find that 
the attorney fees and expenses were reasonably incurred.  The insured then submitted a motion 
for attorney fees. 

 
The court analyzed the appropriate method and means to award attorney fees in cases 

where plaintiffs prevail on some claims but not others.  And, the court observed that under Texas 
law, a claimant must segregate recoverable from unrecoverable attorney fees.  The court noted 
that “intertwined facts do not make recoverable fees recoverable per se; it is only when discrete 
legal services advance both recoverable and unrecoverable claims that they are so intertwined 
that they need not be segregated.”   

 
Plaintiff’s sought $319,097 in attorney fees in pursuing its contractual and extra-

contractual claims.  The court closely examined: the number of hours worked, depositions of 
insurance company employees, written discovery, time and charges by bad faith experts, motions 
filed and responded to, a motion to compel seeking discovery in relation to the bad faith claims, 
pretrial and trial matters, paralegal fees, hourly rates charged and related factors.  The court 
segregated the recoverable and non-recoverable attorney fees and determined that reasonable 
attorney fees incurred in pursuing the recoverable claims totaled $146,440 and then entered an 
award for that amount. 
 

MANDAMUS GRANTED TO ALLOW CARRIER DISCOVERY OF 
INSURED’S “UNDERSTANDING OF COVERAGE” TO DEFEND 
BAD FAITH CLAIMS 

 
On February 24, Houston’s Fourteenth Court of Appeals conditionally granted a writ of 

mandamus to compel a Harris Court district court to allow an insurer to conduct discovery 
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regarding its insured’s “understanding of the coverage” purchased as of the time it was 
purchased.  In re Liberty Mut. Ins. Co., 2009 WL 441897 (Tex.App.—Houston [14th Dist.] 
February 24, 2009, orig. proceeding.)  Hurricane Katrina flooded Gulf Atlantic Operators 
(“GAO”) asphalt refinery and terminals located in Chickasaw, Alabama.  Its insurers denied 
GAO’s claims in excess of $5 million, applying a sub-limit applicable to damage in flood zones 
in the policy.  GOA sued for breach of contract and various extra-contractual claims alleging the 
flood zone determination was inaccurate.  GAO won a partial summary judgment on its breach 
of contract claims, in which the trial court initially determined that the $5 million sub-limit did 
not apply to its claims as a matter of law. 

 
In their efforts to defend the suit, the insurers issued discovery requests and third-party 

subpoenas seeking information concerning GAO’s understanding of the policy’s coverage and 
the $5 million sub-limit.  GAO sought a protective order from the trial court to prevent the 
insurers from pursuing the discovery.  The trial court granted the requested relief, ruling that the 
insurers were prevented “from seeking discovery to justify their denial of GAO's Katrina claims 
beyond the documents or information that were before Defendants at the time GAO's Katrina 
claims were denied.”  The court of appeals avoided ruling on whether the insurers’ defense was 
limited by what they knew at the time of the denial, ruling instead that the insurers were entitled 
to present evidence to the jury of what a reasonable insurer would have done given all of the 
facts. 
 

WRITTEN AGREEMENT BETWEEN AGENT AND INSURED DID 
NOT GIVE RISE TO FIDUCIARY DUTY IN OBTAINING 
INSURANCE 

 
On March 12, Houston’s Fourteenth Court of Appeals determined that an insurance 

broker did not owe a fiduciary duty to a contractor for whom it had contractually agreed to act as 
an agent in matters involving the contractor’s attorneys.  Horizon Offshore Contractors, Inc. v. 
Aon Risk Services of Texas, Inc., --- S.W.3d ----, 2009 WL 620257 (Tex.App.—Houston [14 
Dist.] March 12, 2009).  Aon served as Horizon's insurance broker and, in 2004, entered into an 
agreement with Horizon regarding Aon's services for a one-year period beginning February 20, 
2004 and running through February 19, 2005. Under the Agreement, Horizon paid Aon a base 
fee of $400,000, and Aon agreed to perform a variety of services, including the procurement of 
insurance.  The court examined the contract and determined that the broker was only the 
contractor’s agent when dealing with the contractor’s attorney in order to preserve privileged 
communications.  The court upheld the summary judgment on this issue.  But, the court 
remanded the case to the trial court for consideration of Horizon’s remaining claims for breach 
of contract, negligence, and negligent misrepresentation. 
 

ATTORNEY ERRORS & OMISSIONS POLICY PROVIDES 
DEFENSE FOR THIRD-PARTY SUIT ALLEGING CONVERSION, 
WRONGFUL LEVY & SALE 

 
On March 18, the U.S. District Court for the Northern District of Texas held that a law 

firm’s errors and omissions insurer had a duty to defend a suit against the firm by third-parties 
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who claimed damages arising from a default judgment taken against them.  In Westport 
Insurance, Co. v. Cotton Schmidt, LLP, 2009 WL 701054 (N.D.Tex. March 18, 2009), attorneys 
filed suit on behalf of their clients and took a default judgment, but there were alleged 
improprieties in the manner of service.  After the default, equipment was seized and sold for 
“millions of dollars” less than its alleged value to satisfy the judgment.   The third parties against 
whom judgment was taken then sued the attorneys alleging conversion, wrongful levy, execution 
and sale.  This declaratory judgment action was then filed by the attorneys’ insurer to determine 
its duties under the policy. 

 
First, the court examined the insurer’s argument that there was no “wrongful act” to 

trigger coverage under the policy based in part on the common-law rule that attorneys owe no 
duty to third parties.  The court applied an eight-corners analysis and dismissed this argument 
finding that the attorneys’ qualified immunity from did not relieve the insurer of its duty to 
defend.  Second, the court rejected a “prior knowledge” exclusion defense based in part on the 
qualified immunity from third-party lawsuits noted above finding in part that “a reasonable 
attorney in Texas would be aware that, as a general rule, his litigation conduct is not actionable 
by a third party, including a party opponent.”  Lastly, the court examined an exclusion 
precluding coverage for “conversion, misappropriation or commingling of funds” and rejected 
the insurer’s argument that it precluded coverage against the conversion claims in this third party 
context. 
 

FIFTH CIRCUIT FINDS DUTY TO DEFEND ADDITIONAL 
INSURED - STATUS NOT LIMITED BY GENERAL INDEMNITY 
PROVISION 

 
The Fifth Circuit recently applied the Evanston Ins. Co. v. ATOFINA Petrochemicals, 

Inc., 206 S.W. 3d (Tex. 2008) decision to vacate summary judgment for St. Paul Fire and Marine 
and to render judgment for United Oil and Minerals on its request for defense in the underlying 
suit. In Aubris Resources LP v. St. Paul Fire and Marine Ins. Co., 2009 WL 1089434 (5th Cir. 
April 23, 2009), United hired J&R Valley to service its oilfield properties under a service 
agreement which required J&R to carry a CGL policy and name United as an additional insured.  
The agreement also contained a general indemnity provision whereby United agreed to 
indemnify J&R for causes of action arising from United’s own negligence.   

 
An explosion at one of United’s oilfields severely injured two J&R employees and both 

J&R and United were sued for negligence.  United requested J&R’s carrier, St. Paul, provide a 
defense for the underlying suit.  St. Paul denied the request arguing the general indemnity 
provision limited the additional insured provision to preclude coverage for United’s own 
negligence.  The additional insured provision stated United was an additional insured except with 
respect “to any obligations for which UNITED has specifically agreed to indemnify” J&R; the 
general indemnity provision stated United would indemnify J&R for causes of action arising 
from United’s own negligence.  The district court agreed with St. Paul and granted summary 
judgment on the basis that the general indemnity provision limited additional insured coverage. 

 
In vacating the district court’s decision and rendering judgment for United, the Fifth 

Circuit applied the Evanston decision to restrict its coverage analysis to the additional insured 
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provision.  And the court held the scope of additional insured coverage was not limited by the 
separate general indemnity provision. 
 

POLICY LIMITS TENDER ENDS INSURER’S OBLIGATION EVEN 
IF INSURED OBJECTS TO CLAIM PAYMENT AND LAWSUITS 
ARE STILL PENDING 

 
Recently a federal district court in the Northern District of Texas affirmed an insurer’s 

right to pay a tendered claim to exhaust policy limits and, in turn, terminate the duty to defend.  
Mid-Continent Cas. Co. v. Eland Energy Inc. and Sundown Energy, L.P., Cause No. 3:06-CV-
1576D (March 30, 2009, slip opinion).    

 
The insured’s facility in Louisiana was damaged by Hurricane Katrina, causing crude oil 

to escape into flood waters.  Following the storm, the insured was ordered to clean up the site.  
During clean up, Hurricane Rita struck and caused additional damage.  In addition to the clean 
up costs, there were five lawsuits filed against the insured.  The insured tendered its claim to 
Mid-Continent who provided CGL coverage for the facility, including an oil and gas 
endorsement.  Pursuant to a reservation of its rights, Mid-Continent accepted the defense of the 
lawsuits.  Mid-Continent also monitored the insured’s efforts to comply with the government 
mandated clean up. 
 

DISTRICT COURT REFUSES TO CONSIDER EVIDENCE 
DISCLOSING CONFIDENTIAL COMMUNICATIONS MADE 
DURING MEDIATION 

 
In a decision issued on June 1, a U.S. District Court for the Northern District of Texas 

refused to consider an affidavit purporting to disclose representations made by an insurance 
representative to its insured during settlement negotiations at mediations.  KY II Realtors v. DIPS 
Pest Control Serv., 2009 WL 1532061 (N.D. Tex. June 1, 2009) (slip opinion).  At issue was 
whether the insurer was entitled to summary judgment under the policy’s no action provision 
following the insured’s settlement of an underlying claim.  The affidavit supported the insured’s 
contention that the insurer was present at mediation, participated in mediation, agreed to the 
settlement, and approved the settlement’s terms.  The district court, applying Texas Civil 
Practice and Remedies Code section 154.073(a), refused to consider the affidavit and granted 
summary judgment to the insurer under the policy’s no action provision. 
 

TEXAS SUPREME COURT GRANTS MANDAMUS RELIEF 
INVOLVING FORUM SELECTION CLAUSE 

 
On June 12, the Texas Supreme Court conditionally granted mandamus relief to enforce a 

forum-selection clause and dismiss a lawsuit filed against International Profit Associates, Inc. 
(IPA).  In In re International Profit Associates, Inc., 2009 WL 1639750 (Tex. June 12, 2009), 
Riddell Plumbing, Inc. hired IPA to provide business analysis and an initial profitability 
recommendation.  Riddell signed a contract with IPA with a forum-selection clause which 
required in part “that all disputes of any kind…shall be submitted to binding 
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arbitration…exclusive jurisdiction and venue shall vest in the Nineteenth Judicial District of 
Lake County, Illinois, Illinois Law applying.” 

 
Riddell later became dissatisfied with IPA’s services under the agreement, but did not 

elect arbitration; instead it filed suit against IPA in Dallas County, Texas.  IPA filed a motion to 
dismiss based on the forum-selection clause.  The trial court denied the motion to dismiss and 
explained in an official letter that IPA “did not sustain [its] burden of proving that the page of the 
contract containing the forum selection clause was ever presented [to Riddell].” IPA sought a 
writ of mandamus from the court of appeals which was denied without explanation.  IPA next 
complained to the Texas Supreme Court that the trial court abused it discretion by requiring IPA 
to prove that it showed the forum-selection clause to Riddell because: (1) there is no obligation 
to show a specific contractual provision to a party who signs a contract, and (2) the burden of 
proof is not on the party seeking to enforce a forum-selection clause, but on the party challenging 
the clause.  Riddell countered by arguing IPA’s failure to show it the forum-selection clause 
constituted fraud or overreaching.   

 
The Supreme Court concluded the party challenging the forum-selection clause has the 

burden of proving the clause is invalid, and the party seeking to enforce the clause is not 
obligated to prove that it specifically showed the clause to the opposing party as a condition of 
enforcement.  Because the trial court placed the burden of proof on IPA and required it to prove 
that it showed the clause to Riddell, the Supreme Court held that the trial court clearly abused its 
discretion in denying IPA’s motion to dismiss.     
 

FEDERAL COURT HOLDS INSURER NOT OBLIGATED TO 
INDEMNIFY INSURED FOR COMMON LAW FRAUD JUDGMENT  

 
On July 10, 2008, a memorandum opinion and order was issued by the federal district 

court and ruled Mid-Continent had a duty to defend Rotella in the underlying suit.  Since then the 
parties have filed additional motions for summary judgment.  Recently, the same federal district 
court concluded Mid-Continent had no duty to indemnify its insured for a judgment entered 
against it in a state-court matter involving common law fraud.  In Rotella v. Mid-Continent Cas. 
Co. (No. 3:08-CV-0486-G N.D. June 10, 2009), Rotella, a custom home builder, sought 
indemnity from Mid-Continent for a state-court judgment entered against him by a dissatisfied 
customer.  Mid-Continent refused to indemnify Rotella for damages stemming from his 
fraudulent conduct -- $718,836.33 in damages awarded for fraudulent billing and $1,437,672.66 
in treble damages.  Additionally, Mid-Continent argued it cannot be liable for bad faith insurance 
practices, penalties pursuant to the Prompt Payment Statute, and the statute of limitations bars 
Rotella’s negligent misrepresentation claim, DTPA claim, bad faith claim, and insurance code 
claim.    

 
The court held Mid-Continent did not have the duty to indemnify based on the policy 

language.  Specifically, the definition of an “occurrence” necessarily implies a lack of intent.  
Here, Rotella was found to have committed fraud which has a definite intent element.  Next, the 
court evaluated the bad faith insurance practices claim asserted by Rotella.  The court also 
granted summary judgment on this claim as Texas law does not recognize a claim for bad faith in 
the third-party context – namely, refusal to defend cannot give rise to a tort claim for breach of 
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the duty of good faith and fair dealing.  The court also addressed the Prompt Payment Claim 
issue and applied the Evanston Ins. Co. v. ATOFINA Petrochemicals, Inc., 256 S.W.3d 660, 675 
(Tex. 2008), decision which recognized that the insured is not entitled to relief under the statute 
if it is seeking coverage to satisfy a judgment a third party has against it or a “loss incurred in 
satisfaction of a settlement.” Lastly, the court concluded the statute of limitations barred 
Rotella’s claims for negligent misrepresentation claim and DTPA violations. 
 

U.S. SUPREME COURT HOLDS INJUNCTION BARS DIRECT 
ACTIONS AGAINST INSURER FOR BANKRUPT 
MANUFACTURER  

 
In a narrow yet significant ruling on June 18, the United States Supreme Court held that 

1986 bankruptcy court orders approving a settlement against an asbestos manufacturer and which 
encompassed “policy claims…relating to…contributing insurers” precluded direct actions 
against the insurers under state consumer protection statutes or common law causes of action.  In 
Travelers Indemnity Co. v. Bailey, 2009 WL 1685625 (U.S., June 18, 2009), a Travelers insured, 
Johns-Manville Corporation, filed bankruptcy in light of the heavy exposure arising from 
asbestos - a product they manufactured for decades.  In 1986, a personal injury trust was set up 
for injured parties and Travelers contributed to the fund.  Over a decade later, plaintiffs filed 
direct actions against Travelers alleging consumer protection violations including failure to warn 
and conspiring to hide the dangers of asbestos.  The trial court entered an order in 2004 finding 
that the 1986 order barred the claims.  The Second Circuit reversed and the United States 
Supreme Court granted writ of certiorari. 

 
The Supreme Court found that the bankruptcy court had continuing jurisdiction more 

than a decade after entry of the 1986 orders approving the settlements.  And, the lower court 
could interpret and enforce its own orders, which included the ability to enjoin causes of action 
against contributing, settling insurers.   The Court observed that the lower court’s Insurance 
Settlement Order “permanently restrained and enjoined…any and all claims arising out of or 
relating to any or all of the Policies.”   After noting that all of the knowledge gained by Travelers 
arose from its relationship as an insurer for Johns-Manville, the Court held that the terms of the 
injunction in the settlement order barred the direct actions against Travelers, “and the finality of 
the 1986…Orders generally stands in the way of challenging their enforceability.”  The Court of 
Appeals judgment was reversed and remanded for further proceedings. 
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V. Workers’ Compensation Claims 
 
 A. Claim Denials and Decisions 

 
WORKERS’ COMPENSATION INSURER’S DECISION TO LATER 
PAY A PREVIOUSLY DENIED CLAIM DOES NOT ALLEVIATE 
NEED FOR CLAIMANT TO OBTAIN ADMIN RULING THAT 
INITIAL DENIAL WAS IMPROPER BEFORE SUING FOR 
WRONGFUL DENIAL 

 
On October 23, 2008, the First Court of Appeals in Houston held that a workers’ 

compensation claimant was required to exhaust her administrative remedies before suing her 
workers' compensation insurer for unreasonable delay or denial of benefits, even though insurer 
ultimately agreed on medical necessity and paid for foot surgery more than a year after injury.  
Schwartz v. Insurance Co. of the State of Pennsylvania, --- S.W.3d ----, 2008 WL 4670516 (Tex.App.-Hous. [1st 
Dist.] 2008).  The lawsuit stemmed from the insurer's initial denial of preauthorization of requested 
surgery, and a dispute remained for resolution by the Workers' Compensation Commission 
(“WCC”) since ultimate authorization for the surgery was not a determination by Commission 
that the initial denial was improper. 

 
The claimant argued that since the insurer agreed to pay the benefits there was no dispute 

for the WCC to determine.  But, the court found that the lawsuit was based on the initial denial, 
not the later decision to pay the claims.  Following the Labor Code section 413.031, the court 
required that the claimant must have the WCC determine that the medical treatment was entitled 
to preauthorization before a trial court can adjudicate a claim arising from a carrier's delay or 
denial of preauthorization for such treatment. 
 

APPELLATE COURT DETERMINES DEADLINE TO DISPUTE 
OCCUPATIONAL DISEASE  

 
Recently, the San Antonio court of appeals considered the trigger for a workers’ 

compensation carrier to dispute a claim for an alleged occupational disease.  Fire and Cas. Ins. 
Co. of Connecticut v. Miranda, 2009 WL 1227822 (Tex. App. — San Antonio May 6, 2009).  
The employee was diagnosed with Hepatitis C on February 22, 2002 and alleged that he 
contracted the disease by way of either a puncture wound to his finger on June 26, 2000 or a 
June 25, 2001 scratch to his arm.  The employee reported the second incident, but denied 
medical treatment.  The employer, in turn, only reported the scratch to Fire & Casualty and no 
benefits were issued because none were owed.  On March 4, 2002, the employer notified Fire & 
Casualty of Miranda’s Hepatitis C diagnosis and indicated Miranda believed it was related to a 
work-place injury.  After conducting its own investigation, Fire & Casualty disputed Miranda’s 
claim on March 11, 2002, seven days after the diagnosis was reported. 

 
The administrative hearing officer determined the employee did not contract an 

occupational disease in the course and scope of his employment, but Fire & Casualty had waived 
its right to contest compensability by not timely filing its dispute — within seven days of the 
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notice of injury as opposed to the Hepatitis C diagnosis date.  The Appeals Panel affirmed the 
hearing officer’s decision and Fire & Casualty filed suit in district court.  At trial, Fire & 
Casualty argued it could not have waived its right to contest compensability because Miranda’s 
Hepatitis C was not diagnosed until February 22, 2002; therefore, it could not have known about 
the alleged occupational injury within seven days of receiving the notice of the right forearm 
scratch.  The trial court agreed with the TWCC Appeals Panel, and this appeal by Fire & 
Casualty followed. 

 
The San Antonio Court of Appeals, citing the Labor Code, noted a distinction in types of 

“injury” for the purpose of determining “date of injury.”  The “date of injury” for a non-
occupational or accidental injury is the date on which the injury actually occurred; while the 
“date of injury” “for an occupational disease is the date on which the employee knew or should 
have known that the disease may be related to the employment.”  Although the hearings officer 
determined June 25, 2001 as the date of the alleged injury, it was the date on which Fire & 
Casualty was first notified that Miranda claimed compensation for an injury in the form of an 
occupational disease that triggered Fire & Casualty’s obligation to contest compensability for 
that injury. Therefore, based on its timely denial after notice of the Hepatitis C claim, the court 
concluded Fire & Casualty did not waive its right to contest Miranda’s claim for an occupational 
disease and reversed the underlying decision. 
 

APPELLATE COURT VACATES TRIAL COURT JUDGMENT AND 
DISMISSES CLAIMS WITH PREJUDICE AFTER TRIAL VERDICT 
AWARD OF OVER $4,000,000 PLUS ATTORNEY FEES 

 
On June 25, a Houston appellate court vacated a trial court judgment and dismissed 

Plaintiff’s claims with prejudice after a trial verdict was awarded in the amount of $4,218,799 
plus $114,000 in attorney fees.  In Cunningham Lindsey Claims Management, Inc. v. Snyder 
(2009 WL 1795022 Tex. App. — Houston [14th Dist.] June 25, 2009), Snyder, 57, a psychiatric 
nurse at Christus St. Joseph Hospital in Houston, was assaulted on the job by a disturbed patient. 
Snyder’s employer was self-insured for workers’ compensation, but all claim decisions were 
made by its claims-adjusting company. Two months after the incident, Snyder’s treating surgeon 
recommended a cervical surgery.  In response, the adjuster filed a denial with the Texas 
Workers’ Compensation Commission (TWCC, now Texas Department of Insurance, Division of 
Workers’ Compensation Insurance). The adjuster contended the denial was simply an “extent of 
injury” denial permitted under TWCC rules; on the other hand, Snyder alleged that the denial 
was both untimely and an improper denial of a neck injury. Snyder alleged the denial was based 
solely upon “an adjuster’s diagnosis” of the MRI, and that each doctor (including IME and 
designated doctors) confirmed an injury to his neck, making the denial allegedly unreasonable 
and in bad-faith.  The parties pursued relief through a Benefit Review Conference and a 
subsequent Contested Case Hearing.  After the CCH, an administrative decision was issued by 
TWCC finding Snyder’s claim was compensable and extended to and included aggravation of 
the cervical spine.  The hearing officer’s decision was upheld on appeal. 

 
Five months after Snyder had cervical surgery, he sued his employer, Cunningham 

Lindsey and its adjusters alleging violations of Article 21.21 of the Texas Insurance Code and 
the DTPA.  The jury returned a verdict in favor of Snyder on October 26, 2006 and this appeal 
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was filed in May 2007.  The dispositive question on appeal was whether the trial court had 
jurisdiction to award damages to a workers’ compensation claimant based upon exclusive 
jurisdiction principles and Snyder’s requirement to exhaust his administrative remedies. 

 
On appeal Snyder argued his claims arose solely from a dispute about whether he 

sustained a compensable injury.  According to Snyder, he could not have instituted medical 
dispute resolution until the compensability issue was resolved.  Although Snyder characterized 
his injuries as the result of a wrongful compensability dispute for which he had exhausted his 
administrative remedies, the Court found his claims were actually dependent on the 
determination that he was entitled to preauthorization of the surgery in December 2002.  The 
appellate court incorporated a comprehensive analysis of the two types of dispute resolution 
offered to injured workers under the Workers’ Compensation Act.  The court then evaluated the 
jurisdictional evidence and concluded Snyder had not exhausted his administrative remedies 
prior to filing suit. 

 
Here, Snyder waived his right to contest or dispute the determination that surgery was not 

medically necessary in 2002.  Because he waived this right, he was not permitted to litigate it in 
district court; so the court held Snyder’s claim for damages for delayed surgery “is made no 
more viable simply by restating it under the other legal theories” of bad faith or statutory 
violations.   

 
Author’s Note: This decision has potential wide-spread implications on the state-wide 
litigation spree in the area of workers’ compensation bad faith lawsuits.  In 2006, during 
the early wave of workers’ compensation bad-faith litigation, the Snyder verdict sent 
ripple effects through the Texas legal community in the insurance bad-faith context.  The 
$4 million dollar verdict in a conservative venue was a startling result given the apparent 
mild damage model presented at trial.  See MDJW Special Report on Texas Workers’ 
Compensation Bad-Faith Litigation (September 7, 2007).  Given this new decision, it is 
imperative that carriers require injured workers to pursue both compensability/extent of 
injury claims as well as medical dispute resolution prior to filing bad-faith lawsuits.  
Another related issue involves the filing of a bad-faith lawsuit within limitations, but 
prior to exhaustion of the dispute resolution process. 

 
 B. Other Issues 

 
PLAINTIFFS ALLOWED TO IGNORE LONGSHORE AND 
HARBOR WORKERS' COMPENSATION ACT IN FAVOR OF 
STATE LAW WRONGFUL DEATH CLAIM EVEN THOUGH 
EMPLOYEES WERE EXEMPT FROM WORKERS’ 
COMPENSATION COVERAGE 

 
On November 20, 2008, the Fourteenth Court of Appeals in Houston ruled that wrongful-

death plaintiffs could escape the application of the LHWCA by choosing to pursue state-law 
claims in state court in In re Shippers Stevedoring Co., __ S.W.3d __ (Tex. App.—Houston [14 
Dist] November 20, 2008).  In this case, Shippers argued the plaintiffs’ claims were barred by 
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the LHWCA and the court must dismiss the claims because only the Department of Labor could 
hear them.  The trial court refused to grant relief and Shippers sought mandamus relief from the 
court of appeals. 

 
The court of appeals agreed the plaintiffs’ decedent was covered by the LHWCA.  And, 

because of that coverage, the employee was exempt from Texas’ workers’ compensation laws.  
The court also noted the plaintiffs’ claims against the employer were characterized as 
“nonsubscriber” claims because Shippers had not purchased state workers’ compensation 
insurance because its employees were exempt.  After having recognized the outrageous result of 
allowing the plaintiffs to avoid the LHWCA, the court of appeals refused to grant mandamus 
relief.  Instead, the court of appeals held that Shippers’ claim was not one of lack of jurisdiction, 
but one of an affirmative defense of preemption which the court refused to address. 

 
Author’s Note: This is only one of a number of opinions that have been issued by Texas 
courts with respect to the LHWCA and the Texas workers’ compensation scheme where 
plaintiffs have sought to pursue state-law claims instead of the benefits mandated by the 
statutory scheme.  This case continues an alarming trend of allowing plaintiffs to pursue 
these claims despite the creation of administrative remedies available to them.  Based on 
our experience, we expect these types of cases will significantly increase over the next 12 
months in light of several recent favorable judicial rulings, including this one. 

 
TEXAS SUPREME COURT OVERRULES PRIOR DECISION ON 
CARRIER’S DEADLINE TO CONTEST COMPENSABILITY FOR 
AN INJURED WORKERS’ CLAIM  

 
On December 19, 2008, over two and-a-half years after oral argument, the Texas 

Supreme Court issued a surprise decision to reverse a prior opinion (Downs v. Continental Cas. 
Co., 81 S.W.3d 803 (Tex. 2002) related to a workers’ compensation carrier’s deadline to contest 
compensability of a claim reported by an injured worker.  In Downs, the Court construed section 
409.021(a) of the Workers’ Compensation Act to preclude the carrier from contesting the 
compensability of an employee’s injury unless, within seven days of receiving notice of injury, it 
either began to pay benefits or gave written notice of its refusal to do so.  This decision was in 
stark contrast to the Texas Workers’ Compensation Commission’s (“TWCC”) position that a 
carrier had sixty days to contest compensability.  Less than nine months after Downs was final, 
the Legislature amended section 409.021 to make clearer that a carrier “who fails to comply with 
Subsection (a) does not waive the right to contest the compensability of the injury.” 

 
In this case, an employee claimed to contract Legionnaire’s disease at work.  The 

employee died four days after the employer received notice of the claim.  Her spouse then 
claimed workers’ compensation death benefits.  The employer, a self-insured nonsubscriber, 
contested compensability forty-three days after receiving notice of the injury.  Before the Downs 
decision became final the TWCC, instructed by the Office of the Attorney General, adhered to its 
position on timing to contest compensability.  Once the Downs decision became final, the 
administrative process resumed to determine entitlement to workers’ compensation death 
benefits.  A contested case hearing was held and the hearing officer held the spouse had failed to 
prove the deceased employee contracted her illness in the course and scope of her employment.  
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However, the hearing officer applied Downs retroactively and concluded: by failing to pay 
benefits or give notice of its refusal to do so within seven days of notice of the injury, the 
employer was precluded from contesting compensability.  A series of appeals ensued 
culminating with the Texas Supreme Court granting the employer’s petition for review.   

 
The court reviewed the doctrine of stare decisis and concluded Downs was “simply an 

anomaly in the law.”  The court reversed the judgment of the court of appeals and remanded the 
case to trial court for further proceedings. 
 

APPELLATE COURT AFFIRMS MOTION FOR DEFAULT 
JUDGMENT AGAINST WORKERS’ COMPENSATION CARRIER 
EVEN THOUGH PLAINTIFF DID NOT SERVE AMENDED 
PETITION 

 
During the week of January 19, addressing a bizarre situation, the San Antonio Court of 

Appeals affirmed a trial court’s decision to grant a motion for default judgment against a 
workers’ compensation carrier even though Plaintiff failed to serve his amended petition.  In 
Continental Casualty Co. v. Guzman, 2009 WL 136926 (Tex. App.—San Antonio January 21, 
2009), Guzman filed a workers’ compensation claim and, after administrative hearings, the 
Texas Workers’ Compensation Commission (TWCC) determined he sustained a compensable 
injury for which Continental owed benefits.    

 
Continental then appealed the TWCC decision to district court.  A no-answer default 

judgment was awarded and the TWCC decision entitling benefits to Guzman was set aside.  
After discovering the default judgment, Guzman filed an “Original Petition for Bill of Review” 
seeking to set aside the default judgment.  Guzman served Continental, but the carrier did not file 
an answer to the suit.  Thereafter, Guzman filed an amended petition, but did not serve 
Continental.  Guzman subsequently filed for default judgment on the amended petition and the 
court granted it.  Upon discovering a default judgment against it, Continental filed this appeal. 

 
First, Continental argued Guzman’s failure to serve the amended petition amounted to 

reversible error.  The appellate court concluded, although the amended petition contained new 
factual allegations, since it did not contain additional causes of action the amended petition did 
not seek a more onerous judgment than the original petition.  Continental also argued Guzman’s 
bill of review did not meet all the required elements.  After a swift analysis, the court found no 
error and affirmed the trial court’s judgment. 
 

APPELLATE COURT AFFIRMS SANCTIONS AGAINST S.O.R.M. 
FOR FRIVOLOUS LAWSUIT TO CHALLENGE TWCC DECISION 
ON COMPENSABILITY OF CORRECTIONAL OFFICER’S INJURY  

 
On January 22, an appellate court concluded sanctions were appropriate against the State 

Office of Risk Management (SORM) for its frivolous lawsuit filed against a correctional officer 
to challenge a TWCC finding that her injury was compensable.  In State Office of Risk 
Management v. Foutz, (Tex. App. — Eastland, January 22, 2009), Foutz, a Texas Department of 
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Criminal Justice corrections officer, observed an inmate being stabbed by another inmate.  TDCJ 
policies forbade Foutz to open the cell door to protect the inmate and, as a result, Foutz was 
required to watch the attack in order to identify the participants.  Within a brief period after the 
attack, the injured inmate was pronounced dead.  

 
Foutz then sought treatment from a licensed professional counselor because she 

experienced anxiety and questioned herself for not intervening to prevent the inmate’s death.  
Foutz also filed a workers’ compensation claim and SORM disputed it.  At SORM’s request 
Foust saw a psychiatrist for an independent medical exam.  The IME doctor confirmed Foust 
suffered from post traumatic stress syndrome and recommended further treatment.  Not 
surprising, a Texas Workers’ Compensation hearing officer found Foust suffered a compensable 
mental-trauma injury.  SORM appealed and lost.   It then filed suit for judicial review and lost a 
second time.  The trial court sua sponte ordered SORM and its two trial attorneys to show cause 
why they should not be sanctioned for filing a frivolous suit. 

 
The trial court conducted an evidentiary hearing and afterwards sanctioned SORM 

$100,000, its lead counsel $5,000, and co-counsel $3,000 for filing a frivolous suit under TEX. R. 
CIV. P. 13 and TEX. CIV. PRAC. REM. CODE Ch. 10.  No appeal was perfected as to the sanctions 
against SORM’s attorneys; only the sanctions related to SORM was addressed in its appeal.   

 
The appellate court analyzed the evidence provided at the show cause hearing and 

affirmed SORM’s “position on the case was groundless, frivolous, in bad faith, and that it was 
unsupported by the facts and law.”  The Texas Supreme Court has held that trial courts must 
explain how a particular sanction will “deter repetition of the conduct or comparable conduct by 
others similarly situated.”  Because the court did not provide its reasons for assessing a $100,000 
sanction, the appellate court reversed the finding as an impermissible arbitrary fine.  The court 
remanded the case for further proceedings and also issued a separate show cause order to afford 
SORM the opportunity to address the discrepancies between deposition testimony and SORM’s 
description related to it.      

 
Author’s Note: This case presents a good example why workers’ compensation 
insurance providers must use careful discretion when deciding to challenge or otherwise 
pursue appellate remedies for adverse rulings at the administrative level.  The Texas 
Supreme Court has instructed the Texas Workers' Compensation Act should be liberally 
construed in favor of injured workers, and a strained or narrow construction of that Act is 
improper. See Kroger Co. v. Keng, 23 S.W.3d 347, 349 (Tex. 2000).  On the other hand, 
given the upward trend in bad faith lawsuits in workers’ compensation cases, carriers 
need to promote a cautiously aggressive policy to dispute or challenge fraudulent or 
questionable workers’ compensation claims.   
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DESPITE TEXAS ADMINISTRATIVE CODE PROVISION TO THE 
CONTRARY, DALLAS COURT RULES WORKERS’ 
COMPENSATION CARRIER WAIVED RIGHT TO CONTEST 
COMPENSABILITY OF EXTENT OF INJURIES 

 
On February 26, the Dallas Court of Appeals ruled that a workers’ compensation carrier 

waived its right to contest the compensability of the extent of the claimed injuries when it failed 
to contest the issue pursuant to Texas Labor Code Section 409.021(c).  Zenith Ins. Co. v. Ayala, 
2009 WL 471279 (Tex.App.—Dallas February 26, 2009.)  The carrier received its first notice of 
claim on March 1, 2006. The initial diagnosis was augmented on April 13, 2006 to include a 
diagnosis of lumbar radicular syndrome. The insurer did not dispute compensability of the 
Lumbar Condition until July 28, 2006 - 62 days after notice of the injury.  The insurer argued 
that 28 Tex. Admin. Code § 124.3 operates to remove any waiver period in cases where the 
extent of any injury, whether existing or new, is at issue.  The Texas Administrative Code 
provides that section 409.021 does not apply to disputes about the extent of an injury. In reaching 
its decision, the Dallas court relied on its previous ruling in Sanders v. American Protection Ins. 
Co., 260 S.W.3d 682, 685 (Tex.App— Dallas 2008, no pet.).  In doing so, it acknowledge that 
the case it relied on in the Sanders case, State Office of Risk Mgmt. v. Lawton, 256 S.W.3d 436 
(Tex.App.-Waco 2008, pet filed), is now before the Texas Supreme Court. 
 

EMPLOYEE’S INJURIES, WHILE NOT DIRECTLY TO FEET AND 
HANDS, SUFFICIENT TO SUPPORT LOSS OF USE JURY FINDING 
FOR LIFETIME INCOME BENEFITS UNDER WORKERS’ 
COMPENSATION LAW 

 
On March 12, the Dallas Court of Appeals resolved a workers’ compensation appeal in 

favor of an employee who had won a jury verdict awarding her lifetime income benefits (LIB) 
for the loss of both feet at or above the ankle or loss of one foot at or above the ankle and loss of 
one hand at or above the wrist.   Insurance Co. of State of Pennsylvania v. Muro, --- S.W.3d ----, 
2009 WL 620990 (Tex.App.—Dallas March 12, 2009).  Following her work-related accident, 
Muro underwent several surgeries, including generally: (1) a cervical fusion; (2) total right hip 
replacement; (3) total left hip replacement; (3) revision of left hip replacement due to 
manufacturer recall; (4) reduction of dislocated left hip; (5) another revision of left hip 
replacement; and (6) right shoulder surgery.  In their verdict, the jury found that Muro had (1) 
the total and permanent loss of use of both feet at or above the ankle and (2) the total and 
permanent loss of use of one foot at or above the ankle and the total and permanent loss of use of 
one hand at or above the wrist.   

 
The carrier argued there was no evidence of “injury” directly to Muro's feet and right 

hand which would have entitled Muro to LIBS, but only evidence of other injuries which 
indirectly affected her feet and right hand.  The carrier also argued because Muro only suffered a 
direct injury to her shoulder, neck, lower back, and hips; her injuries could not fall within the 
group of injuries which entitle a person to LIBS.  It also argued the trial court incorrectly 
instructed the jury as to the meaning of “loss of use.”  Lastly, the carrier argued Muro did not 
obtain jury findings to support her award of attorney fees. 
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The Dallas court was not persuaded by the carrier’s arguments.  The court determined the 
evidence, which it evaluated from the record, supported the jury’s verdict.  The court then 
rejected the carrier’s legal argument that LIB requires a direct injury to both feet or feet and 
hands. The court also upheld the trial court’s jury instruction as to “loss of use” because the trial 
court had directly followed the Texas Supreme Court’s definition in Navarette v. Temple Ind. 
School Dist., 706 S.W.2d 308 (Tex.1986).  Lastly, the court determined that a jury finding was 
not required by the Texas Labor Code to support the award of attorney fees. 
 

TEXAS SUPREME COURT HOLDS GENERAL WORKPLACE 
INSURANCE PLAN PROVIDES BROAD WORKERS’ 
COMPENSATION INSURANCE PROTECTION 

 
On April 3, the Texas Supreme Court examined a workers’ compensation insurance plan 

which was part of an owner controlled insurance program (OCIP) that covered the work site, and 
determined that the written agreement between a general contractor and the owner and 
subcontractors, “provides workers’ compensation insurance coverage to its subcontractors and 
the subcontractors employees.”  In HCBeck, LTD. v. Rice, 2009 WL 886160 (Tex. April 3, 
2009), the Texas Supreme Court examined features of the contract that required its workers’ 
compensation plan to be incorporated into all contracts entered into by the contractor and 
subcontractors.  All complied and received confirmation of coverage under the OCIP.  A 
subcontractor’s employee was injured and the trial court ruled that HCBeck was protected by the 
plan. But the appellate court ruled that the contract with the subcontractor which incorporated the 
OCIP was “insufficient to constitute “providing” workers’ compensation coverage insurance” to 
the subcontractor so as to trigger the exclusive remedy provisions of the Texas Workers’ 
Compensation Act.   

 
The Texas Supreme Court examined the workers’ compensation act, the contract and the 

arrangements between the parties and concluded:   
 
A general insurance workplace insurance plan that binds a general 
contractor to provide workers’ compensation insurance for its 
subcontractors and its subcontractors’ employees achieves the 
Legislature’s objective to insure that the subcontractors’ employees 
receive the benefit of workers’ compensation insurance. 

 
The court found that the OCIP “provided” the coverage required under the Act, that 

HCBeck was the injured subcontractor’s statutory employer and accordingly, found that the 
exclusive remedy provisions of the workers’ compensation act applied. 
 

APPELLATE COURT HOLDS EXPERT MEDICAL TESTIMONY 
NECESSARY TO PROVE CAUSATION FOR EXTENT OF INJURY 
ISSUE 

 
During the week of May 11, the San Antonio Court of Appeals concluded an injured 

employee’s testimony was insufficient to prove causation for an extent of injury claim and 
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reversed and rendered the underlying decision.  In City of Laredo v. Garza, 2009 WL 1331578 
(Tex. App. — San Antonio May 13, 2009), Garza was injured on the job while placing carpet 
into a trash dumpster.  It was undisputed that he broke his knee cap and injured his ankle in the 
incident.  But the parties disputed whether the incident also caused L4-L5 and L5-S1 disc 
herniations, L5-S1 radiculopathy, and complex regional pain syndrome.  At the administrative 
level, it was determined that Garza’s injuries included his knee and ankle, but not the other 
injuries.  Garza appealed the decision to the district court in Webb County and after a bench trial 
(including testimony from four witnesses and medical records admitted without objection), the 
court found Garza’s injuries included the L4-L5 and L5-S1 disc herniations, L5-S1 
radiculopathy, and complex regional pain syndrome. 

 
On appeal the court reviewed the testimony provided at trial along with the medical 

records and found that Garza first complained about his back four weeks after the accident.  And, 
Garza’s own doctor testified an injured back will manifest symptoms within days of an injury.  
The court then focused on Texas law related to lay person testimony involving issues of 
causation and medical treatment.  The court explained lay testimony is “adequate to prove 
causation in those cases in which general experience and common sense will enable a layman to 
determine, with reasonable probability, the causal relationship between an event and the 
condition.”  Thus, generally, “lay testimony establishing a sequence of events [that] provides a 
strong, logically traceable connection between the event and the condition is sufficient proof of 
causation.” (citations omitted). 

 
Unlike other cases finding lay testimony sufficient, this case presented an attenuation 

issue since Garza waited to report his back injury.  Given (1) the lack of temporal proximity 
between the accident and Garza’s report of back pain; (2) the medical expert’s testimony that 
someone with disc herniations, even if that pain is masked by another injury, should feel intense 
pain, at the most, a week after the incident; (3) the expert’s testimony that Garza’s back injuries 
could be caused by something other than the accident; and (4) the fact that the medical records 
themselves contain conflicting opinions with regard to whether Garza suffered from disc bulges 
or disc herniations, the court concluded the evidence failed to establish such a strong, logically 
traceable connection between Garza's on-the-job accident and his injuries.  Accordingly, the 
district court’s finding that the back injuries were related to the on the job incident was reversed. 
 
VI. Bad Faith Litigation 
 

A. Court Rejects “Unconstitutionally Vague” Challenges To Texas 
Prompt Payment of Claims Act 

 
On March 31, the U.S. District Court for the Southern District of Texas denied an 

insurer’s “unconstitutionally vague” challenge to Texas Prompt Payment of Claims Act as 
applied to third-party defense costs.  In Nautilus Insurance Company v. International House of 
Pancakes, CA No. H-03-2182 (S.D.Tex. March 31, 2009), the court abated the insured’s lawsuit 
seeking 18% penalty interest and attorney fees in relation to defense costs incurred in defending 
a third-party lawsuit, while the issue was pending before the Texas Supreme Court.  After the 
Texas Supreme Court ruled that third-party defense costs were subject to the Prompt Payment of 
Claims Act penalties in Lamar Homes Inc. v. Mid-Continent Casualty Co., 242 S.W.3d 1 (Tex. 
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2007), the parties in this case filed cross motions for summary judgment to address the 
constitutional issues, that were not addressed in the Lamar Homes opinion. 

 
The insurer challenged the Prompt Payment of Claims Act liberal construction provision 

arguing that as a penal statute, it must be strictly construed.  The court agreed that the statute is 
penal in nature but found that as a civil, not a criminal statute, the Prompt Payment Statute 
required a less strict construction.  The court examined arguments that that the statute was 
unconstitutional on its face, and as applied to the insurer in this case, based in part on the split in 
authority in the appellate courts until the Texas Supreme Court resolved the issue in Lamar 
Homes. And despite the split in authority until the Lamar Homes ruling, the court found that the 
penalty provision provided sufficient notice that it covered the conduct at issue here.  The court 
found that Texas Insurance Code Article 21.55 (now Chapter 542) is neither facially invalid nor 
unconstitutional as applied to the insured’s claims for third-party defense costs, denied summary 
judgment to the insurer and granted summary judgment in favor of the insured. 
 
VII. Life Insurance 
 
 A. Interpleader 

 
INSURERS NOT ENTITLED TO ATTORNEY FEES AND COSTS IN 
INTERPLEADER IN FEDERAL COURT 

 
Following the death of the insured under a life insurance policy, the insurers sought to 

interplead the funds to clarify their obligations to the beneficiaries following a change of 
beneficiary request in Royal Indem. Co. v. Bates, Slip Copy, 2009 WL 106558 (5th Cir. (Tex.))  
In determining whether the insurers were entitled to attorney fees and costs, the court first 
identified the factors to consider: (1) whether the case is simple; (2) whether the interpleader-
plaintiff performed any unique services for the claimants or the court; (3) whether the 
interpleader-plaintiff acted in good faith and with diligence; (4) whether the services rendered 
benefitted the interpleader-plaintiff; and (5) whether the claimants improperly protracted the 
proceedings.  The court determined that “[b]ecause Royal and First Colony's actions in 1995 are 
in part responsible for causing this litigation, and their nonresponsive answers in 2007 are in part 
responsible for protracting this litigation, rewarding their endeavors with costs and attorney fees 
was an abuse of discretion.”  The court noted that Royal and First Colony received the letter 
purporting to change the beneficiary in 1995, and they failed to communicate with the insured 
about the validity of the purported designation. 
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 B. Other Issues 
 

FIFTH CIRCUIT FINDS PLAINTIFF’S TARDY INVOCATION OF 
ARBITRATION PROVISION AFTER INVOKING JUDICIAL 
PROCESS PREJUDICED DEFENDANT, WAIVING RIGHT TO 
ARBITRATION 

 
On April 15, the Fifth Circuit determined that a plaintiff’s tardy invocation of the 

arbitration provision after her motion to remand was denied prejudiced the defendant and, 
therefore, waived the arbitration right.  Nicholas v. KBR Inc., --- F.3d ----, 2009 WL 998974 (5th 
Cir. 2009).  The widow of a former employee brought a state-court action against her husband’s 
employer, alleging breach of severance agreement for failure to pay life insurance proceeds upon 
her husband’s death. The employer removed the action on the grounds of preemption under the 
Employee Retirement Income Security Act (ERISA). The district court denied the widow's 
motion to remand.  Thereafter, the widow moved to compel arbitration under the severance 
agreement's arbitration clause, which the district court also denied.   

 
In reviewing the district court’s order, the Fifth Circuit found that the widow substantially 

invoked the judicial process by bringing suit, as required to support a finding of waiver of 
arbitration.  And the court found that her tardy invocation of arbitration clause prejudiced the 
former employer, also supporting the finding of a waiver of arbitration.  The court noted that the 
lawsuit proceeded for more than 10 months before the widow invoked the arbitration provision, 
and she only did so after the district court denied her motion to remand. 
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