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To Whom it May Concern:
 
Attached are our comments concerning the proposed rules.
 
Sincerely,
 
Card Logo

 
Christopher A. Hernandez
Deputy Public Defender
El Paso County Public Defender’s Office
500 E. San Antonio, Suite 501
El Paso, Texas 79901
Office (915) 546-8185, ext: 5165
Fax (915) 546-8186
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From: Christopher Hernandez
To: cdrr
Subject: Comments Concerning the Proposed Rules
Date: Saturday, April 2, 2022 9:55:14 PM

Members of the Committee on Disciplinary Rules and Referenda: 

I generally support the proposed rule changes, but I feel there are two important changes
that need to be made. I have been a criminal defense attorney my entire career; I feel that the
proposed changes to Rule 3.09 do not adequately address confidential information. Further,
adopting the newly proposed Rule 1.10, while keeping the current 1.10, and renumbering it creates
disparate treatment between government and non-government attorneys. Also, the proposed
handling of the proposed and current Rules 1.10 does not fully address the Court of Criminal
Appeals’ treatment of attorney disqualification. 

Protecting the Attorney-Client Relationship 

The proposed changes to Rule 3.09 are an excellent clarification to how a prosecutor
executes their duties on Rules 3.03 & 3.04. However, not specifying whether these provisions are
subject to the confidentiality provisions of Rule 1.05 creates the possibility that a former prosecutor
might be forced to inform on their client, if the client admits to committing a crime that another was
convicted of committing. 

This is more than just theoretical; this situation famously happened in Alton Logan’s case
when Andrew Wilson confessed to his attorneys that he committed the crime Logan was convicted
of committing. See https://www.cbsnews.com/news/26-year-secret-kept-innocent-man-in-prison/.
In that situation, Wilson’s attorneys did not disclose Wilson’s admission until after Wilson’s death,
per his authorization to release the information. 

The attorney-client privilege is broader in the criminal context than in the civil. Tex. R. Evd. R.
503(b)(2) gives criminal clients the “privilege to prevent a lawyer or lawyer's representative from
disclosing any other fact that came to the knowledge of the lawyer or the lawyer's representative by
reason of the attorney-client relationship.” “Thus, the aspirational purpose of the privilege is the
promotion of communication between attorney and client unrestrained by fear that these
confidences may later be revealed.” Sanford v. State, 21 S.W.3d 337, 342 (Tex. App.—El Paso 2000,
no pet.) (citing Strong v. State, 773 S.W.2d 543, 547 (Tex. Crim. App. 1989)). Even under the best of
circumstances gaining the complete trust of people facing the most stressful, humiliating, and
consequential times of their life is extremely difficult. The mere possibility that their confidences
could be subject to forced disclosure will only serve to harm the attorney-client relationship in these
already difficult situations. Therefore, I recommend the committee add a comment to Rule 3.09 that
states “A lawyer cannot be disciplined under this rule for failing to disclose information that is
confidential under Rule 1.05. This rule does not authorize a lawyer to disclose information that is
confidential under Rule 1.05. To disclose information pursuant to this rule that is confidential under
Rule 1.05 there must be an applicable exception to Rule 1.05 in paragraphs (c) (e) or (f) of Rule
1.05.” 

This will not undermine the effect of the proposed changes to Rule 3.09 since Rule 1.05(c)(4)
authorizes disclosure because the new evidence would be subject to disclosure pursuant to Tex.
Code Crim. Proc. art. 39.14, the proposed changes’ logical connection to Rules 3.03 & 3.04 and Rule
1.05(f)’s mandatory disclosure requirements under Rules 3.03 & 3.04, and that “[t]he work product
privilege does not operate as a blanket privilege covering all decisions made by the DA's Office.” In re
State ex rel. Skurka, 512 S.W.3d 444, 455 (Tex. App.—Corpus Christi 2016, no pet.) (citing In re
Crudup, 179 S.W.3d 47, 50 (Tex. App.–San Antonio 2005, orig. proceeding), mand. granted on other
grounds sub nom. In re Bexar Cnty. Crim. Dist. Attorney's Office, 224 S.W.3d 182, 188 (Tex.2007)
(orig. proceeding)). 

Creating Equal Treatment for all Attorneys & Conformity 
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Between the Rules and the Applicable Case Law 
 

I support the adoption of the newly proposed Rule 1.10 as it facilitates attorneys’ and firms’
ability to choose their own path forward unencumbered by prior representations having only
theoretical impacts on current clients. However, adding the newly proposed Rule 1.10 and moving
the following rules down in numbering will not operate as intended. The current Rule 1.10 which is
proposed to be renumbered 1.11 contains language markedly different from the ABA Model Rules
that the newly proposed Rule 1.10 is based upon. As you can see, they have different titles and
address different concerns.  

    Current Rule 1.10 
Rule 1.11: Special Conflicts of Interest for
Former & Current Government Officers &
Employees 
Share: 
   
Client-Lawyer Relationship 
(a) Except as law may otherwise expressly
permit, a lawyer who has formerly served as a
public officer or employee of the government: 

(1) is subject to Rule 1.9(c); and 
(2) shall not otherwise represent a client
in connection with a matter in which the
lawyer participated personally and
substantially as a public officer or
employee, unless the appropriate
government agency gives its informed
consent, confirmed in writing, to the
representation. 

 
(b) When a lawyer is disqualified from
representation under paragraph (a), no lawyer
in a firm with which that lawyer is associated
may knowingly undertake or continue
representation in such a matter unless: 

(1) the disqualified lawyer is timely
screened from any participation in the
matter and is apportioned no part of the
fee therefrom; and 
(2) written notice is promptly given to
the appropriate government agency to
enable it to ascertain compliance with
the provisions of this rule. 

 
(c) Except as law may otherwise expressly
permit, a lawyer having information that the
lawyer knows is confidential government

1.10 Successive Government and Private
Employment 
 
(a) Except as law may otherwise expressly
permit, a lawyer shall not represent a private
client in connection with a matter in which the
lawyer participated personally and substantially
as a public officer or employee, unless the
appropriate government agency consents after
consultation. 
 
(b) No lawyer in a firm with which a lawyer
subject to paragraph (a) is associated may
knowingly undertake or continue
representation in such a matter unless: 

(1) The lawyer subject to paragraph (a)
is screened from any participation in
the matter and is apportioned no part
of the fee therefrom; and 
(2) written notice is given with
reasonable promptness to the
appropriate government agency. 

 
(c) Except as law may otherwise expressly
permit, a lawyer having information that the
lawyer knows or should know is confidential
government information about a person or
other legal entity acquired when the lawyer
was a public officer or employee may not
represent a private client whose interests are
adverse to that person or legal entity. 
 
(d) After learning that a lawyer in the firm is
subject to paragraph (c) with respect to a
particular matter, a firm may undertake or
continue representation in that matter only if
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information about a person acquired when the
lawyer was a public officer or employee, may
not represent a private client whose interests
are adverse to that person in a matter in which
the information could be used to the material
disadvantage of that person. As used in this
Rule, the term "confidential government
information" means information that has been
obtained under governmental authority and
which, at the time this Rule is applied, the
government is prohibited by law from disclosing
to the public or has a legal privilege not to
disclose and which is not otherwise available to
the public. A firm with which that lawyer is
associated may undertake or continue
representation in the matter only if the
disqualified lawyer is timely screened from any
participation in the matter and is apportioned
no part of the fee therefrom. 
 
(d) Except as law may otherwise expressly
permit, a lawyer currently serving as a public
officer or employee: 

(1) is subject to Rules 1.7 and 1.9; and 
(2) shall not: 

(i) participate in a matter in
which the lawyer participated
personally and substantially
while in private practice or
nongovernmental employment,
unless the appropriate
government agency gives its
informed consent, confirmed in
writing; or 
(ii) negotiate for private
employment with any person
who is involved as a party or as
lawyer for a party in a matter in
which the lawyer is participating
personally and substantially,
except that a lawyer serving as a
law clerk to a judge, other
adjudicative officer or arbitrator
may negotiate for private
employment as permitted by

that disqualified lawyer is screened from any
participation in the matter and is apportioned
no part of the fee therefrom. 
(e) Except as law may otherwise expressly
permit, a lawyer serving as a public officer or
employee shall not: 

(1) Participate in a matter involving a
private client when the lawyer had
represented that client in the same
matter while in private practice or
nongovernmental employment, unless
under applicable law no one is, or by
lawful delegation may be, authorized
to act in the lawyers stead in the
matter; or 
(2) Negotiate for private employment
with any person who is involved as a
party or as attorney for a party in a
matter in which the lawyer is
participating personally and
substantially. 

 
(f) As used in this rule, the term matter does
not include regulation-making or rule-making
proceedings or assignments, but includes: 

(1) Any adjudicatory proceeding,
application, request for a ruling or
other determination, contract, claim,
controversy, investigation, charge
accusation, arrest or other similar,
particular transaction involving a
specific party or parties; and 
(2) any other action or transaction
covered by the conflict of interest rules
of the appropriate government
agency. 

 
(g) As used in this rule, the term confidential
government information means information
which has been obtained under governmental
authority and which, at the time this rule is
applied, the government is prohibited by law
from disclosing to the public or has a legal
privilege not to disclose, and which is not
otherwise available to the public. 
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Rule 1.12(b) and subject to the
conditions stated in Rule
1.12(b). 

 
(e) As used in this Rule, the term "matter"
includes: 

(1) any judicial or other proceeding,
application, request for a ruling or other
determination, contract, claim,
controversy, investigation, charge,
accusation, arrest or other particular
matter involving a specific party or
parties, and 
(2) any other matter covered by the
conflict of interest rules of the
appropriate government agency. 

 
(h) As used in this Rule, Private Client includes
not only a private party but also a
governmental agency if the lawyer is not a
public officer or employee of that agency. 
 
(i) A lawyer who serves as a public officer or
employee of one body politic after having
served as a public officer of another body
politic shall comply with paragraphs (a) and (c)
as if the second body politic were a private
client and with paragraph (e) as if the first body
politic were a private client. 

 

Of special importance is paragraph (i) and comment 10 to the current Rule 1.10. “As used in
paragraph (i), one body politic refers to one unit or level of government such as the federal
government, a state government, a county, a city or a precinct. The term does not refer to different
agencies within the same body politic or unit of government.” Tex. Disciplinary R. Prof’l. Conduct R.
1.10 n.10. This “body politic rule” limits the screening that can be done by prohibiting screening if
the attorney is remaining within the same body politic. This will create disparate treatment placing
limits on screening for attorneys who engage in public employment while removing those limitations
for attorneys who do not do so. 

To allow attorneys who served as Assistant County Attorneys, Public Defenders, Prosecutor
Pro Tem, or in county Domestic Relations Offices to move departments within the same county or
into public employment in the case of a Prosecutor Pro Tem allows these attorneys the same
freedom of movement as all other attorneys. 

Additionally, the disqualification rules are different in Texas state criminal cases than in civil
ones or even federal criminal cases. In re Meza, 611 S.W.3d 383, 386 (Tex. Crim. App. 2020). A
defendant has a constitutional right to the council of their choice thus in order to disqualify defense
counsel the state must show a “due process violation.” Id. Also, because a prosecutor’s duties are
constitutionally created and protected, they “may be disqualified only for a violation of the
defendant's due-process rights.” Landers v. State, 256 S.W.3d 295, 304 - 310 (Tex. Crim. App. 2008).
In summation, the “Court has taken the position that a disciplinary rule cannot by itself furnish a
sufficient basis for disqualification.” In re Meza, 611 at 393. However, the court has not excepted any
attorneys from the Disciplinary Rules of Professional Conduct. State ex rel. Eidson v. Edwards, 793
S.W.2d 1, 6 (Tex. Crim. App. 1990). 

To create equal treatment amongst all legal employment and bring the Disciplinary Rules of
Professional Conduct into conformity with Texas Court of Criminal Appeals’ precedent, I suggest that
the committee replace the current Rule 1.10 with the newly proposed Rule 1.10. Having the newly
proposed Rule 1.10 apply to all attorneys will allow constant screening no matter the current or
prior employment of the attorney. This along with the proposed changes to Rule 1.09 will cause the
Disciplinary Rules of Professional Conduct to mirror the Texas Court of Criminal Appeals’ precedent
on disqualification. 

- Christopher Hernandez
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From: Christopher Hernandez
To: cdrr
Subject: Clarify of a Response I Made in Public Comment
Date: Wednesday, April 6, 2022 3:41:13 PM

Members of the Committee on Disciplinary Rules and Referenda:   

I need to clarify a response I made to the committee in public comment this morning. In
response to Mr. Hagen’s question about whether replacing the current Rule 1.10 with the proposed
Rule 1.10 would cause the rules to become in line with the Court of Criminal Appeals’ precedent on
disqualification I gave a partially correct answer.   

When I stated that the replacement would cause the rules to become in line with the Court
of Criminal Appeals’ precedent on disqualification this is only correct for imputed conflicts arising
from an attorney’s prior employment. Relacing the rules would not address conflicts arising from the
attorney’s current firm’s past or present representation of another client, since proposed Rule
1.10(a) only permits screening for prior employment and based upon person interest.  

After reviving the Attorney General’s letter date April 5, 2022, specifically the issues raised
in Cofr, the issue of imputed conflicts arising from the same firm’s past or present representation of
a client combined with constitutional protections and duties appears to be much broader than just
Court of Criminal Appeals’ precedent on disqualification. See 2nd Supplement at 000069 – 000070. I
would be happy to discuss this issue in the criminal context with the committee or any of its
members if they have questions. Please feel free to email me at 
or call me at (915) 275-3052.  

- Christopher Hernandez 
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