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From: Zandra Anderson
To: cdrr
Subject: Proposed Rule Changes
Date: Tuesday, March 8, 2022 11:56:17 AM

Hon. Committee on Rule Changes:

The writing of these rules, whether changes or not, reflect a disconnect
regarding the best way to communicate with anyone, whether a lawyer or a
juror with a sixth grade education. Simplicity. The ethical rules have
consistently raised far more questions than they have answered. The
proposed changes are no exception. Consider doing something novel--
revamping all the rules into something that communicates the "do's and
don'ts" of the practice of law. All too often lawyers like to hide behind stilted
and convoluted language as almost a badge of honor because others can't
follow what is being said.  The last thing the practice needs is a mire in
communicating the standards to which an attorney is held or the
pontificating of lawyers mincing words.

The practice has changed over the years. Technology has changed. There are
real issues that lawyers have to deal with and it makes sense that less is
more, and the simpler the better. The true sign of brilliance is the
communicator who can speak with anyone and be understood. These rules
are not easily understood, nor do the communicate in a real way what is
expected of an attorney. 

Thank you for your consideration. 

Zandra Anderson
Texas Dog Lawyer
7941 Katy Freeway, No. 412
Houston, Texas 77024-1924
713 222 7600
www.TexasDogLawyer.com
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From: Moss, Fred
To: cdrr
Subject: Comments on Proposed changes to TDRPC 1.00, 1.09, 1.10, and 3.05
Date: Wednesday, March 23, 2022 1:44:15 PM
Attachments: TDRPC Change Comments.3-22-22.docx

Dear Committee members, 

Please accept my comments and suggestions in the attached memo.

I hope to be with you for the April 6 teleconference.

Thank you for your kind consideration.

Prof. Fred C. Moss

“Patriotism corrupts history.” (Goethe)
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Comments of Prof. Fred Moss on the 
Proposed Changes to the 

Texas Disciplinary Rules of Professional Conduct 
3/23/2022 

 

Thank you for this opportunity to comment on the proposed changes to TDRPC 1.00, 1.09, 1.10, 
and 3.09.  First, I see that, with a few nips and tucks, most of the changes to the first three rules 
are taken almost verbatim from the ABA Model Rules.  I applaud this. The more state legal 
ethics rules are uniform the better, given that so many American lawyers now practice trans-
nationally. Such lawyers should not be subject to differing and sometimes conflicting ethics 
rules. I’m sure that the ABA’s Model Rules are the consensus rules in this country, and Texas 
should follow them where possible.  

As for particular rules, I have these comments and suggestions: 

1. Rule 1.00 Terminology 
a. You have added comments. Good. You have also added headings to each set of 

comments. You appear to have forgotten, however, to add a heading before 
comments 2-4 where the caption “Firm or Law Firm” should be inserted.  

b. Comment 1.  The first sentence simply and unnecessarily (I’d argue) repeats the 
text of 1.00(f). It can be deleted or paraphrased. 

c. Comment 1. The second sentence implies that it references when a lawyer does 
not have written informed consent. To be clearer, it could read, “If a lawyer has 
obtained a client’s informed consent that is not in writing [as defined in this Rule 
(or) see Rule 1.00(v)], that lawyer may act in reliance . . .  .” 

d. Comment 3.  The comment should have a sentence added to the end stating, 
roughly, “Whether a law department represents affiliated or subsidiary entities 
can depend upon the specific facts.”  This adds the caution given in comment 2. 

e. I strongly recommend that the Terminology rule define “generally known.” This 
term appears in Rules 1.05(b)(3) and 1.09(c)(1). It could have several meanings, 
including information that is buried in a government file that is accessible by the 
public. This is not what “generally known” means, however.  
 
The Texas Ethics Committee considered the meaning of “generally known” in 
Opinion 595 (February 2010). The Committee stated (with my revision to make it 
applicable generally): “Information that is a matter of public record may not be 
information that is ‘generally known.’ A matter may be of public record simply by 
being included in a government record, such as a document filed with a court 
clerk, whether or not there is any general public awareness of the matter. 
Information that ‘has become generally known’’ is information that is actually 
known to some members of the general public and is not merely available to be 
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known if members of the general public choose to look where the information is 
to be found. Whether information is ‘generally known’ within the meaning of 
[these] Rule[s] 1.05(b)(3) is a question of fact.” 
(See also Texas Ethics Op. 693 (2/22).) 
 
The Model Rules do not define this term despite its being used in MR 1.9.  
However, ABA Formal Op. 479 (2017) defined the term as follows (with my slight 
alteration): Information is generally known “if it is widely recognized by members 
of the public in the relevant geographic area or it is widely recognized in [an] the 
former client’s industry, profession, or trade.”  The comment to this new 
definition could include this helpful language from Op. 479: “The fact that the 
information may have been discussed in open court, or may be available in court 
records, in public libraries, or in other public repositories does not, standing 
alone, mean that the information is generally known.”  
 
In my opinion, adopting either definition of the term (or a combination of them) 
plus a comment, would be more acceptable than leaving it undefined. Here is my 
attempt at a definition: 
 
(g) “Generally known” is information that is actually known to some members of 
the general public or is widely recognized in an  industry, profession, or trade, 
and is not merely available to be known if one were to look where the 
information is to be found. 
 
The accompanying comment could add:  
Information that is a matter of public record may not be information that is 
‘generally known.” The fact that the information may have been discussed in 
open court, or may be available in court records, in public libraries, or in other 
public repositories does not, standing alone, mean that the information is 
generally known. 
 

2. Rule 1.09 Conflict of Interest: Former Client 
a. Comment 6.  I realize the Model Rule’s corresponding comment includes 

comment 6’s final sentence, but stating that the burden of proving the conflict 
rests upon the firm that seeks disqualification is totally out of place in ethics 
rules.  I also realize that the ethics rules are often applied by courts in ruling on 
motions to disqualify, but an ethics rule cannot dictate a burden of proof in a 
court proceeding. I can’t think of any ethics context in which this sentence could 
properly be applied. This sentence is inappropriate and should be deleted. 
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b. Comment 8. If a definition of “generally known” is added to Rule 1.00, a cross-
reference to it should be added here. Also, if “generally known” is defined, a 
cross-reference should be added to comment 8 of Rule 1.05. 
 

c. [Aside:  Comment 9 omits the sentence in the MR 1.9’s corresponding comment 
that cross-references MR 1.7, comment 22’s discussion of advance waivers. 
Given the wide use of advance waivers by Texas lawyers (and elsewhere), it is a 
shame and a serious deficiency that there is nothing in the TDRPC that discusses 
the appropriateness of advance waivers.  I suggest that, eventually, comment 
[22] to MR 1.7 be added to the comments to TDRPC 1.06.] 
 

3. Rule 1.10 Imputation of Conflicts of Interest: General Rule 
a. First, I agree with the two major changes wrought by Rule 1.10: allowing 

screening to prevent a firm from being prevented from opposing a firm 
member’s former client on the same or substantially related matter, and 
allowing a firm to represent a client that a lawyer in the firm would be prevented 
from representing due to a “personal” conflict.  I was an opponent of screening 
for many years, but now practicality and reality have overcome my principled 
opposition.  It is allowed for former government lawyers and judicial employees 
and is widely allowed in other states where the practice of law has not gone to 
hell in a handbasket, as predicted. I’ve never heard of any state that allows it 
having misgivings and withdrawn the permission. And, the practice of law today 
bears little resemblance to the horse-and-buggy vision of the practice on which 
many of rules, the no screening rule included, are predicated. Lawyers today 
have branch offices all over the state, the nation, and the world. It simply makes 
no sense to disqualify all the lawyers in a firm – worldwide – because of one firm 
member’s representation of a former client is the same or a substantially related 
matter.  The Hong Kong partner probably has never met the New York partner, 
and they may practice in entirely different fields of law. Finally, this brings Texas 
into the mainstream of our nation’s ethics rules. Uniformity here is good. 
 

b. I agree with omitting ABA 1.10 (a)(2)(iii) requiring continuing “certification” that 
the screen is being implemented effectively. This is a bit of “overkill.” 
 

c. Comment 4.  The comment (following the corresponding ABA comment) states 
that non-lawyer members of the firm who have disqualifying information from a 
previous employment were they lawyers “ordinarily must be screened.” The 
“ordinarily” is confusing and troublesome. It implies that there may be 
extraordinary situations where a former law clerk-now lawyer or a paralegal who 
gained confidential information belonging to an opposing party while at another 
firm does not have to be screened to avoid “tainting” the entire firm.  I can’t 
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think of any such extraordinary circumstance, and I think Texas courts have been 
quite clear the there is no “ordinarily” about it; they must be screened.  I suggest 
deleting “ordinarily.” If not, then maybe add an example of an “extraordinary” 
situation not requiring screening? 
 

d. Comment 7.  The last sentence warns lawyer that courts may consider factors 
not used in the ethics rules in determining whether to disqualify a lawyer in 
litigation.  I realize this is taken directly from the ABA’s comment, but, again, I 
think it is inappropriate for ethics rules’ comments to wander into commenting 
on court determinations. While it does no harm in being there, I suggest that 
what is intended here and what should be added in its stead is to note what is 
true: The fact a lawyer or firm has been disqualified by a court does not alone 
mean that the lawyer or firm has acted unethically, because courts consider 
other factors in making their decisions.  
 

e. Comment 10.  It states that a government lawyer’s former private client conflicts 
are not imputed to associated government lawyers, citing Rule 1.11(d) (now 
1.10(d)) as its authority. I think this is a typo. Rule 1.11(d) says no such thing. (d) 
explicitly and specifically applies to the situation in (c), where a private practice 
lawyer has “government information” about a person or entity gained while with 
the government, and says the lawyer can’t represent a party adverse to the 
person or entity the lawyer has “government information” about. (d) says this 
“tainted” former government lawyer can be screened by the firm.  It does not 
deal with the opposite situation that comment 10 addresses, where a former 
private practice lawyer joins the government. In fact, Rule 1.10 (1.11) doesn’t say 
anything about the imputation of personal taint in this situation.  Perhaps 
1.10(e) (1.11(e)) was intended to be referred to. It says the former private lawyer 
can’t represent the government adverse to a former private client unless no one 
can be authorized to act in the lawyer’s stead. This is the situation covered by 
comment 10. Comment 10 infers from the fact that 1.11(e) makes no mention of 
needing to screen the former government lawyer that there is no imputation of 
the former private lawyer’s “taint” to the other government lawyers in the 
“tainted” lawyer’s office.  Perhaps this is a correct inference (unfortunately).  In 
short, if I’m correct, comment 10 should be amended to reference 1.11(e), not 
(d).  
 
[Aside: I see no reason why public lawyers can’t be required to be screened from 
cases involving former private clients, just like private lawyers.  Are they more 
virtuous than private lawyers – perhaps because they are on a salary and don’t 
“eat what they kill?”   But, I guess this is a matter for discussion at another time.]    
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4. Rule 3.09 Special Responsibilities of a Prosecutor 
 

a. I think your committee has improved upon the corresponding ABA rule. 
Congratulations; well done. 
 

b. I suggest that 3.09(b) has missed several important preconditions that must be 
met before a prosecutor can conduct or assist in a custodial interrogation of an 
accused.  

 
i. While the accused must be warned of her rights, it is also necessary that 

the accused waive those rights before the prosecutor may interrogate or 
assisting the police to do so. This is mentioned in comment 3, but oddly, 
not in the rule. Thus, I recommend that this language (or the like) be 
added to the end of 3.09(b):  refrain from conducting or assisting in a 
custodial interrogation of an accused unless . . . and has been given 
reasonable opportunity to obtain counsel, and has knowingly, intelligently 
and voluntarily waived those rights.  
 

ii. I also think that “allow” should be added to the subsection: “(b) refrain 
from conducting[, or] assisting[, or] allowing a custodial interrogation . . . 
. .”  A prosecutor should not be allowed to avoid her ethical duties simply 
by being absent from the interrogation room where she knows the 
required warnings and waivers won’t be given and obtained, and escape 
ethical sanctions since she did not “conduct or assist” in the 
interrogation.  As a minister of justice, the prosecutor has to ensure the 
warnings and waivers are given and gotten where that assurance can 
reasonably be obtained.  
 

iii. Finally, 3.09(b) leaves out the requirement that the full Miranda warnings 
be given; that is, that the accused be informed of the right to remain 
silent and that anything the accused says can be used against him. This is 
a universal constitutional requirement. Again, this is addressed in 
comment 3, but not in the rule where it should be. See below. 

 
In sum, I suggest that 3.09(b) be substantially rewritten to incorporate 
my three suggestions, perhaps reading as follows: 

 
The prosecutor in a criminal case shall: 
. . . . 
(b) refrain from conducting, assisting, or allowing a custodial interrogation of an 
accused unless the prosecutor has made reasonable effort to be assured that the 
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accused has been advised of the right to remain silent, that whatever the accused 
says can be used against the accused in court, the right to counsel before 
answering any questions, the procedure for obtaining counsel and has been given 
reasonable opportunity to obtain counsel, and has knowingly, intelligently  and 
voluntarily waive these rights. 
 
As an alternative, (b) could simply require the prosecutor to be reasonably 
assured that the accused has voluntarily, intelligently and knowingly waived all 
of his pretrial constitutional rights before conducting, assisting, or allowing the 
custodial interrogation.  Prosecutors must know (or can be presumed to know) 
what these rights are. 
 

Again, thank you for this opportunity to comment on these very important improvements to 
our ethics rules, and thank you for your consideration of my comments.  I wish you (and our 
profession) the best of luck in getting these changes approved in the referendum. 

 

Prof. (Emeritus) Fred C. Moss 
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From: Tanika Patterson
To: cdrr
Subject: Misconduct
Date: Wednesday, March 23, 2022 12:11:19 PM

Greetings,

I would like to attend the meeting to discuss how attorneys are able to practice in Texas if they have done
something illegal in another state. I would also like to discuss how are attorneys able to practice in Texas
if they have failed several character fitness test in other states. I honestly thought that attorneys should
protect the best interest of the public instead of harming them. 
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From: Douglas Norman
To: cdrr
Subject: April 6, 2022 Meeting
Date: Thursday, March 24, 2022 9:52:58 AM

I would like to participate in this meeting.
 
Sent from Mail for Windows
 

000157



From: Amy Wills
To: cdrr
Subject: Comment submission - Proposed Rules 1.00, 1.09, 1.10, 3.09
Date: Tuesday, April 5, 2022 4:52:49 PM
Attachments: image001.png

SBOT Proposed Rules OAG comment.pdf

Good afternoon,
 
Please see the attached comment provided by the Office of the Attorney General.
 
To ensure that the comment was received, please respond with a confirmation of
receipt.
 
Thanks so much!
 
Sincerely,
 
 Amy Wills

Assistant Attorney General
General Counsel Division
OffiCe Of The ATTOrney GenerAl
P.O. Box 12548
Austin, Texas  78711-2548

 
This message may be confidential and/or privileged under Government Code sections 552.101,
552.103, 552.107, and 552.111 and should not be disclosed without the express authorization of the
Attorney General.
 

000158



000159



000160



000161



000162



000163



000164



000165



From: Robert Schuwerk
To: cdrr; 
Subject: Proposed amended TDRPC Rules 1.00, 1.09 and 1.10
Date: Wednesday, April 6, 2022 2:25:35 PM

I realize this comment is a day late, but want to submit it anyhow.  I had intended to be at the public
hearing on April 6 to deliver it but somehow missed out on where it was to be held and so didn’t do
that either. … My concerns are about the “represent a client” definition and its use in the referenced
rules.  My core concern is the failure to either include a separate definition of what it means to
“personally” represent a client or else to confine the definition of what it means to “represent” a
client to ones where the lawyer either personally is engaged by the client or, if instead the lawyer’s
firm is so engaged, the particular lawyer either personally works on the matter or actually acquires
confidential information concerning it.  The idea would be that while every lawyer in a firm should
be deemed to “represent” any client of that firm while the lawyer remains at that firm, s/he would
not be deemed to have represented such a client once the lawyer departs from the firm, merely
because s/he had that status at his or her former firm.  … I realize that proposed Rule 1.09(b) by
implication seems to treat “untainted” migrating lawyer differently from “tainted” ones, but by
lumping such lawyers with one having an actual taint together in Rule 1.10(a)(2), the current
proposal seems to require that both categories must be screened by a new firm in order to comply
with these Rules, when screening an untainted lawyer serves no useful purpose.  Indeed, it will cause
a lot of trouble, as such a migrating lawyer may have no idea that a particular (substantially related)
matter was handled by that lawyer’s prior firm, and so not have been screened from any
involvement in it; and by the time that becomes evident, it will be too late to screen him or her. …
Rule 1.09 would be clearer if paragraph (a) read “formerly personally represented” rather than
“formerly represented” (assuming there was an appropriate definition of “personally represent”
contained in Rule 1.00), as that appears to have been the drafters’ intent, and otherwise paragraph
(a) swallows up the presumably distinguishable circumstances of paragraph (b).  A good definition of
“personally represent,” as well as of comments to it, could be constructed from recent Texas
Committee on Professional Ethics Opinion 693.
 
Sent from Mail for Windows
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