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Mr. Lewis Kinard, Chair 

Committee on Disciplinary Rules and Referenda 

American Heart Association 

 

 

  Re:  Request to draft comment language 
 

Dear Lewis: 

 

 The Supreme Court asks the Committee on Disciplinary Rules and Referenda to study 

and make recommendations on a comment to Part XIII, Texas Rules of Disciplinary 

Procedure.  

 

 When an attorney dies or becomes incapacitated, Part XIII provides for court 

appointment of a custodian attorney to assist in winding down the attorney’s practice.  Part 

XIII also limits the court-appointed custodian attorney’s liability and extends the attorney-

client privilege to the court-appointed custodian attorney.   

 

On June 12, 2019, the State Bar of Texas Board of Directors adopted a resolution 

asking the Court to add a comment to Part XIII to extend the limitation of liability and 

attorney-client privilege to custodian attorneys designated by attorneys in the course of 

succession planning.  The Board believes that such a comment will encourage succession 

planning, which in turn better protects the interests of clients and mitigates the burden on 

the courts.  The Board’s Resolution is attached to this letter. 
 

 As always, the Court is grateful for the Committee’s counsel and your leadership. 
 

      Sincerely, 

 

       

 
      Nathan L. Hecht 

      Chief Justice 



 

STATE BAR OF TEXAS BOARD OF DIRECTORS 

RESOLUTION 

WHEREAS, 36% of Texas attorneys are over 55 years of age, and the current median age of Texas-
licensed attorneys is 49, and is expected to rise over the next ten to fifteen years; and 
 
WHEREAS, the rapid rise of technological tools enable attorneys of all ages to maintain a practice 
without the assistance of support staff; and 
 
WHEREAS, it is expected that the need for cessation of practice planning for attorneys will increase due 
to awareness and need; and 
 
WHEREAS, Texas Rules of Disciplinary Procedure, Part XIII (TRDP Part XIII), provides for a court-
supervised cessation of practice—through court appointment of one or more custodian attorneys—in the 
event an attorney dies, becomes incapacitated, or is otherwise unable to continue the practice of law; and 
 
WHEREAS, the State Bar of Texas Board of Directors believes there is a need for attorneys to designate 
cessation of practice custodian attorneys independent of court supervision to mitigate the burden on courts 
and to protect the interests of clients in the event the need for a custodian attorney arises; and 
 
WHEREAS, TRDP Part XIII, provides that court-appointed custodian attorneys are afforded a limitation 
of liability for acts taken under TRDP Part XIII, absent intentional misconduct or gross negligence; and  
 
WHEREAS, court-appointed custodian attorneys acting under TRDP Part XIII are extended the attorney-
client privilege as if the court-appointed custodian attorneys were the attorneys of the clients; and 
 
WHEREAS, the potential for liability and the lack of attorney-client privilege would have a chilling effect 
on the willingness of attorneys to be designated as a custodian attorney by another attorney, outside of 
TRDP Part XIII. 
 
BE IT RESOLVED, that the Board of Directors requests that the Supreme Court of Texas consider the 
adoption of a comment to TRDP Part XIII extending the Rule’s limitation of liability to attorney-
designated custodian attorneys, who are acting independently of court supervision, when the attorney-
designated custodian attorney is assisting with the cessation of the designating attorney’s practice of law 
and the designating attorney’s clients have been notified. This limitation of liability would not apply to 
attorney-designated custodian attorneys when they take over the legal representation of client(s) of the 
designating attorney; and 
 
BE IT FURTHER RESOLVED, that the Board of Directors requests that the Supreme Court of Texas 
consider the adoption of a comment to TRDP Part XIII extending the attorney-client privilege to attorney-
designated custodian attorneys, who are acting independently of court supervision, when the attorney-
designated custodian attorney is assisting with the cessation of the designating attorney’s practice of law 
and the designating attorney’s clients have been notified. 
 
 



RESOLVED and adopted by the State Bar of Texas Board of Directors this 12th day of June, 2019. 
 
 
 

_____________________________ 
Laura Gibson, Chair 
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