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From:
To: cdrr
Subject: CDRR Comment: Part VII - TDRPC
Date: Tuesday, April 30, 2019 9:06:19 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Richard

Last Name Hile

Email

Member Yes

Barcard 09620500

Feedback

Subject Part VII - TDRPC

Comments

Below are some of the issues that I raised at the CDRR’s meeting on the 18th of April regarding the
proposed rules and comments. 1. Proposed Rule 7.01 – Communications Concerning a Lawyer’s
Services. There needs to be a global provision similar to Rule 7.04(q) that requires all qualifications,
disclaimers, and disclosures are presented in the same manner as the communication concerning a
lawyer’s services and with equal prominence. Since Proposed Rule 7.01(d) references “statement or
disclaimer” rather than “qualifications, disclaimers, and disclosures” the proposal below utilizes the
language in the proposed rules for consistency sake. Proposed Rule 7.01 (e) (e) A statement or
disclaimer required by these rules must be presented in the same manner as the communication and
with equal prominence. Proposed comment. [x]. For purposes of paragraph (e) of this Rule, if (a) a
statement or claim is made verbally, the disclaimer must also be verbal, intelligible and presented in
a manner that a viewer can understand, and (b) a statement or claim appears in print, the disclaimer
must also appear in print and be presented clearly, conspicuously, and for a sufficient length of time
for a viewer to see and read the statement. As discussed in the committee meeting, statements and
disclaimers are of no benefit to the consumer if they scroll across the bottom of the television screen
at a pace that prevents anyone from reading, much less understanding, the statement, or if the print
is so small that the average person cannot read such. It has been over 15 years since the last
referendum involving lawyer advertising and it may be another 15 years before part VII is reviewed.
It is impossible to speculate as to the changes in the medium by which lawyers will market their
services. This provision ensures that regardless of the medium used, the required statements and
disclaimers are presented in the same manner and with equal prominence. 2. Proposed Rule 7.01,
Comment 3. Proposed comment 3 allows a lawyer to advertise the amount secured by verdict even
though it was settled for less or the verdict was overturned on appeal, provided that the lawyer
discloses that the amount was reduced by settlement or on appeal. A lawyer should only be allowed
to advertise the amount actually received by the client. If a verdict is overturned because there was
insufficient evidence at trial or the case was settled thereafter for a lesser amount the lawyer should
not be allowed to tout the amount of the verdict and then state – “Amount recovered reduced or
reversed on appeal.” or “case settled for less than amount of verdict.” Even if the lawyer is required
to state the amount actually received as part of the disclaimer, the average consumer will pay
attention to the disclaimer, and will certainly not appreciate the fact that there was no basis in law or
fact for the amount advertised. 3. Proposed Rule 7.01 – Past Successes or Results. Rule 7.02(a)(2)(i)
requires that a lawyer advertising past successes either serve as lead counsel in the matter or be
primarily responsible for the settlement or verdict. I would suggest that the section on “Omitted
Fact” be changed to “Past Successes or Results” which includes the matters currently presently in
Comment 3 as well as a new section requiring that the advertising lawyer serve as lead counsel or be
primarily responsible for the settlement in order to advertise prior success or result touted in a
communication. The new provision might read as follows: [3] A communication that includes past
successes or results is misleading if the advertising lawyer was not primarily responsible for the
verdict or settlement. For example, a lawyer must serve as lead counsel in the matter giving rise to



the recovery or be primarily responsible for the settlement to advertise prior results or successes in a
matter. 4. Proposed Rule 7.03, comment 13. For clarity’s sake, this provision should be revised to
state “…consistent with Rules 5.04(a) (division of fees with non-lawyers) …” Otherwise, many
lawyers will immediately assume that the section is referencing a division of fees between lawyers
which is governed by TDRPC Rule 1.04(f). 5. Proposed Rule 7.03, Comment 16 – Reciprocal
Referrals. The subcommittee has addressed my concern regarding the failure to include the
reciprocal referral provision in the text of Proposed Rule 7.03(d)(2). I am concerned that proposed
comment 16 will be misinterpreted by some lawyers as allowing reciprocal referrals between lawyers
to trump the provisions in TDRPC Rule 1.04(f) regarding a division of fees. The original comment,
which is now being modified, comes from Comment 8 of ABA Model Rule 7.02. The ABA Model Rule
regarding the division of fees allows for client consent to be obtained before or after the referral
arrangement is entered into. TDRPC 1.04(f) not only requires that the client consent in writing to the
arrangement before the time of the referral, but it also requires that the client must be advised of
the key features of the agreement. I cannot envision a reciprocal referral arrangement between
lawyers which also involves a division of fees that will not violate TDRPC Rule 1.04(f). However, I
have been proven wrong in the past and to eliminate any confusion, the comment might also state
“A lawyer should not enter into a reciprocal referral agreement with another lawyer that includes a
division of fees without determining that the agreement complies with Rule 1.04(f).”



From:
To: cdrr
Subject: CDRR Comment: Use of Social Media Under Proposed Rules
Date: Friday, May 24, 2019 9:41:09 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Adam

Last Name Russ

Email

Member Yes

Barcard 24109435

Feedback

Subject Use of Social Media Under Proposed Rules

Comments

I write regarding several of the proposed rules set forth by the Committee on Disciplinary Rules and
Referenda (CDRR) which, unfortunately, leave me with more questions than answers. Respectfully,
the CDRR fails to address several practical issues of today's modern practice. For example, nowhere
do the Rules define "public media". Does that or does that not encompass social media, specifically
something as useful as LinkedIn? Furthermore, Proposed Rule defines “Regulated telephone,social
media, or other electronic contact” to including communications via social media that involve "a live
or electronically interactive manner." Does that include postings on LinkedIn? For example, to the
extent one posts on a recent DOL regulation or case law update, would that be a "social media
contact" and therefore subject to regulation? Here, such information may be educational and helpful
to the general public, not the type of thing we want to stifle. What about a LInkedIn posting that
includes a picture, a comment, and a listing of the firm's address? Is that subject to Proposed Rules
7.02, 7.03, or otherwise? Proposed Rule 7.05(g) suggests exemption for "a communication on a
professional social media website containing only resume-type information...," but would the
aforementioned "posts" be considered that? They would include more that the undefined "resume-
type information." While I can understand the need to limit improper solicitations, particularly "email
blast"-type communications, the proposals miss the mark. Respectfully, the CDRR's well-intended
proposal does not account for many legitimate uses of electronic communications, particularly social
media sites, in the current era.



From:
To: cdrr
Subject: CDRR Comment: Comments to proposed Advertising Rules
Date: Friday, May 24, 2019 10:29:48 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name James

Last Name Miller

Email

Member Yes

Barcard 24074718

Feedback

Subject Comments to proposed Advertising Rules

Comments

• Social media for purposes of 7.03 needs to be clarified that a banner ad or social media “feed ad”
in social media that is not interactive is not subject to a ban as opposed to interactive social media. •
Also, “interactive” needs to be clarified. Is it “interactive” if the ad tries to get the prospect to fill in
their email address to join a mailing list? Is it “interactive” only if there’s a human that communicates
back? Is it “interactive” if some sort of Artificial Intelligence responds? • Definitions in 7.01(b)(1)-(2)
need to be massaged a bit. There’s a third kind of communication that is left out. (2) covers the
scenario where a criminal defense lawyer is using arrest records to send targeted mailings to say,
recent DWI arrestees. That definitely meets the “reasonably should know” the specific person needs
possible criminal defense services. (1) covers something like a billboard. However, what about a
direct mailing campaign that is initiated not based on anything as specific, say, mailing every single
address in a zip code an advertisement for legal services? The definitions seem to overlap here, in
that they would not be 7.01(b)(2) communications as there’s nothing to suggest that the mailing
lawyer should reasonably know a specific person needs legal services, but 7.01(b)(1) seems to
preclude such a direct mail campaign to a specific person. Perhaps the comments to new rule 7.01
could discuss this distinction? Or a add a clause to 7.01(b)(1) that clarifies that my proposed scenario
falls into “Advertisement” instead of “Solicitation communication”? Or add a comment saying a
mailing addressed to a non-specific person such as “Current Resident” AND the lawyer does not
reasonably know of a need for services makes it an Advertisement instead of a Solicitation
Communication? In my opinion, such a direct mailing campaign should be treated similar to the
billboard ad, and not to the criminal defense lawyer using recent arrest records to target specific
persons. • Thank you for your hard work in working on these rules.



From:
To: cdrr
Subject: CDRR Comment: Rule 7.07 Trade Names
Date: Saturday, May 25, 2019 12:48:07 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Stephen

Last Name Putonti

Email

Member Yes

Barcard 24011461

Feedback

Subject Rule 7.07 Trade Names

Comments

I agree with the proposed changes and see no reason why a trade name, that is not deceptive,
should not be allowed. I agree that the rule should allow for Trade Names to be used.



From:
To: cdrr
Subject: CDRR Comment: Comment to Proposed Rule Change to 7.01 and 7.07
Date: Tuesday, May 28, 2019 6:41:00 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Aaron

Last Name von Flatern

Email

Member Yes

Barcard 24076892

Feedback

Subject Comment to Proposed Rule Change to 7.01 and 7.07

Comments

Although well-intended, the rule against trade names is discriminatory in effect. Restricting firm
names to the last names of the partners has a big impact on us lawyers who were not born with
easy-to-pronounce English surnames. It is a significant barrier to entry for such lawyers who are
contemplating opening their own practices, and can prevent partnership offers by firms who fear that
their firm names will become less marketable if they contained difficult-to-pronounce last names,
and/or that such a firm name would imply an ethnicity that the firm fears the public would reject. A
quick google search on this topic reveals some striking data... "Researchers at Ryerson University
and the University of Toronto... sent out [thousands] of fake résumés to [thousands] of job
postings... [They] found that people with Chinese, Indian or Pakistani-sounding names were 28%
less likely to get invited to an interview than the fictitious candidates with English-sounding names,
even when their qualifications were the same." --https://www.weforum.org/agenda/2017/05/job-
applications-resume-cv-name-descrimination/ Likewise, the National Bureau of Economic Research
found that "Job applicants with white names needed to send about 10 resumes to get one callback;
those with African-American names needed to send around 15 resumes to get one callback." --
https://www.nber.org/digest/sep03/w9873.html My own firm has attempted to make our difficult-to-
pronounce firm name more marketable. We converted "Fogelman & Von Flatern, LLP" (Jewish and
German names) to "FVF Law." However, the state bar informed us that FVF Law was considered a
prohibited trade name. We could use "FVF" in copy, but not "FVF Law" (unless FVF Law was paired
with our full firm name, which makes it doubly-cumbersome). We understand the slippery slope
here. No one wants bombastic names out there like we have seen in other states (see e.g. Rhode
Island's personal injury law firm called "Justice for All"). However, we believe simply allowing the
word "Law" to follow abbreviations of the partners' last names is an elegant and tasteful solution that
the committee should consider as it re-writes rules 7.01 and 7.07. Sincerely, Aaron von Flatern



From:
To: cdrr
Subject: CDRR Comment: Ad Rules Re-do
Date: Tuesday, May 28, 2019 2:12:52 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Jeanne

Last Name Huey

Email

Member Yes

Barcard 24004636

Feedback

Subject Ad Rules Re-do

Comments

The latest proposed re-do of the Texas attorney advertising rules (the Ad Rules) make a lawyer’s
subjective desire for pecuniary gain the sine qua non of the Ad Rules. This new subjective standard
is a problem. It has long been settled that, when it comes to attorney advertising (aka commercial
speech), what matters is not the speaker’s subjective intent but rather whether the actual words
used mislead the public, tarnish the image of the profession or otherwise harm some legitimate value
the bar is allowed to protect. You will recall that the CDRR released its first version of proposed
changes to the Ad Rules in November, 2018. That version allowed Texas lawyers to use trade
names. Much objection from the Bar followed. Those rules were scrapped, and, as predicted, the
prohibition against trade names has been revived in this latest version–but with a twist. It now
states: Rule 7.07: A lawyer substantially motivated by pecuniary gain shall not practice under a trade
name. Every lawyer works for pecuniary gain except when working on a purely pro bono basis. If we
look honestly at what motivates lawyers then all lawyers in private practice are forbidden to use
trade names because the only reason to use a trade name is get more trade; that is, for pecuniary
gain. But wait . . . there’s more. The newly revised Ad Rules are riddled with this phrase–
substantially motivated by pecuniary gain appears 17 times in the latest version–and there is no
guidance at all as to how to objectively determine whether a communication or advertisement
qualifies as such.* This phrase is even being used to define the kind of communications to which the
Ad Rules apply in the first place. See proposed Rule 7.01(b)(1). Invitiation to ligitation? Probably.
Invitation to confusion? Absolutely. Back to Bates. Although a lot of work went into the new
advertising rules it was work based on a flawed notion of what principle should guide the Bar’s
regulation of advertising. Instead of trying to look into the heart and mind of the lawyer, which is an
enterprise fraught with the likelihood of error, the rules need to look at the effect of advertising and
trade names on the public. Bates v State Bar of Arizona , 433 US 350 (1977), struck down rules that
forbade truthful advertising and specifically permitted restrictions on advertising that is false or
misleading. Our advertising rules only need to restrict false and misleading advertising–something
that is recognizable by the actual content of the message and not the motivation behind it. The profit
motive will remain a legitimate concern in regulations forbidding direct solicitation of individual
clients because the profit motive creates an unacceptable risk of other kinds of misconduct**, but for
communications aimed at the general public it is the actual words, not the motive that matters. Back
to trade names. By way of example (and this analysis should be done on each rule that includes the
phrase substantially motivated by pecuniary gain), if there is a problem with trade names it must be
that they are misleading because they imply a specialization or expertise that does not exist. “Worlds
Greatest Law Firm” would be a pretty obvious example of this. Nothing about the intent behind the
name matters or is relevant to determining whether it is misleading. The proposed addition of the
attorney’s subjective intent renders the prohibition against trade names meaningless because it
allows for only two possibilities. It either: (1) applies to every lawyer (if that is the intention–it simply
needs to say “no trade names”) OR (2) every lawyer can use a trade name as long as they can
explain that they were not “substantially motivated by pecuniary gain” in so doing. To put it mildly–it



is a standard that any decent lawyer can drive a truck through.*** We need a standard that is
objective and consistent with the Courts’ rulings on attorney advertising. The new proposed Ad Rules
are neither. * There are no comments to the proposed Ad Rules. Comments to the rules are
necessary and typically used to define, explain or interpret what is meant by the language used in
the rules. Moreover, the only similar language we found in any current Texas statute is the phrase
“substantially motivated by sincere religious belief” in the Texas Religious Freedom Restoration Act.
The word “substantially” itself appears thousands of times in Texas statutes without, however, ever
being defined. Thus, the proposed rule hangs on a never before used phrase whose most important
word, “substantially,” is not defined. **This is made clear in the comments to existing rule 7.03
(covering prohibited solicitations), which largely follows the ABA Model Rule on direct solicitation.
***For example, the lawyers practicing at “The ADA Firm” are going to say that they are
substantially motivated not by making money but by protecting the public and educating them about
important rights under the American with Disabilities Act (ADA). Copy and paste a similar argument
for every firm operating under such a trade name.



From:
To: cdrr
Subject: CDRR Comment: Proposed Disciplinary Rules on Advertising
Date: Tuesday, June 4, 2019 2:54:38 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Frederick

Last Name Moss

Email

Member Yes

Barcard 14583400

Feedback

Subject Proposed Disciplinary Rules on Advertising

Comments

I realize that you are attempting to deal better with the constitutional rules laid out in Supreme Court
cases like NAACP v. Button and In re Primus, but I question when and where you qualify some of the
rules as applying only to lawyers "substantially motivated by pecuniary gain." First, the term is not
defined. It should be, and include the language found in 7.05(a). Perhaps examples of what would
and would not constitute being "substantially motivated" by money. See Tex. Ethics Op. 519 ('97)
and Ala. Ethics Op. 03-1 ('03). Second, it excludes aggressive/misleading solicitations of clients by
lawyers for the benefit of the lawyer's friend or relative. The soliciting lawyer would not be motivated
by pecuniary gain to him- or herself. (Deceit is covered by 8.04.) Third, the qualification is wrongfully
applied in some situations. For example, 7.01's ban on false and misleading
communications/solicitations about a lawyer's services/qualifications do not apply to lawyers not
motivated by financial gain. This means, literally, legal services offices and other non-profit legal
services orgs CAN use false or mislead communications and solicitations. ?? Remove it from here.
Likewise, under 7.03(c), lawyers not substantially motivated by pecuniary gain are allowed to send a
prospective client a communication involving coercion, duress, overreaching, intimidation or undue
influence, and the other conduct otherwise prohibited in that rule. ?? Remove it from here. Yet, this
qualifier is missing from 7.03(b). The NAACP, for example, should be allowed to do what is
prohibited there. The qualifier, if it is ultimately retained, should be added here.



From:
To: cdrr
Subject: CDRR Comment: new advertising rules
Date: Wednesday, July 17, 2019 2:19:06 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name barbara

Last Name nunneley

Email

Member Yes

Barcard 15141700

Feedback

Subject new advertising rules

Comments

let's be sensible! there is and should be nothing wrong with a lawyer using his/her name followed by
"Group" or "Family Law" trade names that are in good taste should be fine.



From:
To: cdrr
Subject: CDRR Comment: Advertising Proposed Rules
Date: Wednesday, July 17, 2019 2:29:25 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Linda

Last Name Wilkins

Email

Member Yes

Barcard 00974300

Feedback

Subject Advertising Proposed Rules

Comments

Law firms should not be permitted to practice using a trade name. Law firms' names should be
required to consist only of the names of one or more lawyers in the firm. It is inevitable that a trade
name will be misleading to consumers or will suggest special expertise. Many firms use URLs in their
websites with trade names which are misleading as to the skills or expertise of the law firm. They
should not be allowed to use these trade names as their law firm names.



From:
To: cdrr
Subject: CDRR Comment: Rule 7.07 Trade Name
Date: Wednesday, July 17, 2019 2:30:56 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Anthony

Last Name Choueifati

Email

Member Yes

Barcard 24050414

Feedback

Subject Rule 7.07 Trade Name

Comments

What does it mean to be "substantially motivated by pecuniary gain" for purposes of this rule? That
seems a bit ambiguous and open to subjective interpretation. Who judges whether the trade name is
"substantially motivated by pecuniary gain"? And, how is it judged?



From:
To: cdrr
Subject: CDRR Comment: Proposed Rule Changes Under Part VII, Texas Disciplinary Rules of Professional Conduct.
Date: Wednesday, July 17, 2019 3:02:22 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name John

Last Name McDermott

Email

Member Yes

Barcard -13531700

Feedback

Subject Proposed Rule Changes Under Part VII, Texas Disciplinary Rules of Professional Conduct.

Comments

In the past two decades, lawyers have taken to advertising under the guise of providing "legal aid"
or as "non-profit organizations and/or corporations" As such, they regularly violate all of the
provisions of Part VII, but particularly Rules 7.02 (a) and 707. They do not list the names of the
lawyers and operate under trade names. To date, even though I have regularly complained of this to
the Chief Counsel of the State Bar of Texas, the committees for the Un-Authorized Practice of Law
and the Advertising Committee, no successful action has been taken against these rogue lawyers and
their rogue law firms. I was probably the first person to start addressing this issue around 15-20
years ago. The Houston Press published an article about this problem, and it can be found online at
the following link: https://www.houstonpress.com/news/updated-america-family-law-centers-legal-
aid-for-low-income-folks-is-sorta-expensive-6739155. Those who care about the Rule Changes
should carefully read this article. I would suggest that Rule 707 be strengthened sufficient to state
that a claim that an organization or firm is "not for profit" or "non-profit" does not exempt a LAWYER
from this Rule. Rule 7.02 (a) states that an advertisement for legal services shall comply with the
Rules, and as such, seems to cover all advertisements for legal services. Yet, the typical defense or
mitigation offered is that if the advertisement for legal services is put forth by a "non-profit"
organization, that the entirety of Part VII does not apply to those lawyers who operate behind the
facade. I suggest that Rule 7.02 be strengthened to address this issue. The lawyers who operate
these "non-profit" organizations violate the spirit of the State Bar's efforts at policing our profession
in the worst possible way, and, seem to get away with it. You can contact me directly on my cell
phone of . I have been an avid complainer about the weaknesses in the Disciplinary
Rules that result in the dishonesty of these practices.



From:
To: cdrr
Subject: CDRR Comment: Proposed Rule Changes
Date: Wednesday, July 17, 2019 3:03:37 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Robert

Last Name Wachsmuth

Email

Member Yes

Barcard 20626000

Feedback

Subject Proposed Rule Changes

Comments

I would like to see the rules explicitly require lawyer advertising to be professional and reflect a more
dignified representation of the legal profession with appropriate review and the ability for the SBOT
to enjoin and enforce violations.



From:
To: cdrr
Subject: CDRR Comment: Attorney Advertising
Date: Wednesday, July 17, 2019 3:40:07 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name James

Last Name Whalen

Email

Member Yes

Barcard 21238880

Feedback

Subject Attorney Advertising

Comments

I would like to see all attorney advertising ended. Between the cheesy personal injury ads and the
seemingly never ending ads soliciting add on clients to class action suits based on everything from
baby powder to asbestos, the integrity of the profession is being diminished. Either clean it up
significantly or end it altogether.



From:
To: cdrr
Subject: CDRR Comment: Comment to proposed rules
Date: Wednesday, July 17, 2019 4:37:01 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Megan

Last Name Neel

Email

Member Yes

Barcard 24102273

Feedback

Subject Comment to proposed rules

Comments

Comment to proposed rule 7.04 Attorneys should not have an advertising review fee to be paid at
any point in time, unless there is a complaint by a member of the public or another attorney that the
advertisement is misleading or otherwise against the ethical guidelines. The Bar appears to cater to
larger firms, despite the fact that many attorneys in this state are increasingly in small or solo firms.
Part of this is because of an abundance of attorneys and a lack of attorney positions available to
newly-minted attorneys. Imposing a fee, no matter how small, in addition to bar dues, creates a
barrier to entry for many. The alternative, simply put, is to not advertise at all. No website, no
marketing materials, nothing. This is not a very feasible idea either. The websites have to be live in
order for them to be reviewed, but the current rules state that approval must be given (with a fee,
no less) prior to publishing the website. This is both counter-intuitive and impossible. The proposed
rules state that the review request must be submitted within 10 days, along with the fee. This is
more reasonable, but the mere fact a website has been published does not mean that it is being
marketed or disseminated. I would suggest a 30 days from first publication/dissemination. For full
disclosure, my website went live with the most basic information (my contact info and practice areas)
but was not disseminated to anyone other than friends who were reviewing it for me on 5/31. On or
about 6/1, I updated my contact information with the state bar. By 6/12 I had a CMRRR letter from
the advertising committee, along with a late fee assessed for failure to submit prior to the website
going live. How can I submit prior to the website's existence unless it exists? In addition, there are
many attorneys who have had websites for years without ever having gone through advertising
review. Some of these websites probably should be reviewed, but without these attorneys being
compliant, paying the fees, or notifying the bar that their website exists, they fly under the radar.
The compliant attorneys who do pay the fee and follow the procedures have burdensome
requirements placed on them, and objectively absurd requests. The pre-approval review should be
limited to print materials, mailings, and other non-electronic means of communication.



From:
To: cdrr
Subject: CDRR Comment: Proposed Advertising Rules Comment
Date: Wednesday, July 17, 2019 5:31:00 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Cole

Last Name Combs

Email

Member Yes

Barcard 24094595

Feedback

Subject Proposed Advertising Rules Comment

Comments

Delete from Rule 7.04 the requirement to pre-submit advertisements. Instead there should be a
process by which fraudulent or deceptive advertisements can be reported for investigation.



From:
To: cdrr
Subject: CDRR Comment: The proposed changes to lawyer advertising
Date: Wednesday, July 17, 2019 8:10:04 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Brenda

Last Name Hight

Email

Member Yes

Barcard 09607400

Feedback

Subject The proposed changes to lawyer advertising

Comments

It seems branding is going too far with this proposal. As such misleading to less informed public and
harmful to small practices. As such so it could also be anticompetitive, causing confusions as to the
nature and quality of services. Is this cheapening the profession ... “AAA PLUMBERS” , Acme
Rotorooters? A-1, Aplus Family Services??? If put before the members it likely would fail. Let it fail.



From:
To: cdrr
Subject: CDRR Comment: Delete new proposed advertising rules
Date: Thursday, July 18, 2019 7:54:47 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Kerri

Last Name Phillips

Email

Member Yes

Barcard 24065906

Feedback

Subject Delete new proposed advertising rules

Comments

The new proposed advertising rules she absolutely be deleted.



From:
To: cdrr
Subject: CDRR Comment: Trade Name
Date: Saturday, July 27, 2019 12:52:14 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Kevin

Last Name Brown

Email

Member No

Feedback

Subject Trade Name

Comments

Texas is one of only four states in the United States that bans trade names. I believe a rule can be
put in place to allow law firms that focus on a particular practice area to use trade names while
preventing inappropriate firm names. How can the TX Bar possibly justify The Texas Law Hawk but
prevent firms from calling themselves the Smith Immigration Firm. It's time TX evolve as the rest of
the nation has. Allow trade names subject to the restrictions already in place regarding misleading
the public.
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July 31, 2019 
 
Mr. M. Lewis  Kinard, Chair  
State Bar of Texas    
Committee on Disciplinary Rules and Referenda  
1414 Colorado Street  
Austin, Texas  78701  
Via email to professionalism@texasbar.com 
 
Mr. Brad Johnson  
State Bar of Texas    
Disciplinary Rules and Referenda Attorney 
1414 Colorado Street  
Austin, Texas  78701  
Via email to brad.johnson@texasbar.com 
 

Re: Proposed Rule 7.07 (Trade Name Ban) 
 
Dear Messrs. Kinard and Johnson: 
 

Proposed Disciplinary Rule 7.07 would keep Texas as one of just three states 
with outright bans on attorneys’ use of non-misleading trade names.1 These 
restrictions are unconstitutional and anti-competitive, and the Texas Bar should 
not perpetuate them. 
 

As described in a recent Third Circuit opinion, trade-name bans violate the 
First Amendment because they are not narrowly drawn to further substantial 
government interests. Heffner v. Murphy, 745 F.3d 56, 91 (3d Cir. 2014); see also 
Pub. Citizen Inc. v. Louisiana Attorney Disciplinary Bd., 632 F.3d 212, 225 (5th Cir. 
2011) (describing how Louisiana’s attorney-advertising rule survives constitutional 
scrutiny because it “does not prohibit all nicknames or mottos in every instance”); 
Gibson v. Texas Dept. of Ins., 700 F.3d 227, 237 (5th Cir. 2012) (to support ban on 
use of domain name texasworkerscomplaw.com, Texas had “to justify this 
regulation as narrowly tailored to a substantial state interest”). 
 

In effort to justify unconstitutional limitations such as proposed Rule 7.07, 
ban proponents typically argue that trade names are demeaning or misleading. 
Both arguments fail. 
 

When the Texas Bar proposed eliminating the trade-name ban last year, 
virtually every public comment in favor of the ban boiled down to this: We don’t like 
trade names because they make us feel commodified and less professional. As a 
                                                           
1  The three-state figure was compiled by the State Bar’s Advertising Review committee. See: 
https://www.texasbar.com/Content/NavigationMenu/CDRR/Documents1/BOD AdvertisingResolution.pdf 

https://www.texasbar.com/Content/NavigationMenu/CDRR/Documents1/BOD_AdvertisingResolution.pdf
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matter of First Amendment law, however, “an interest in preserving attorneys’ 
dignity in their communications with the public is not substantial.” Pub. Citizen, 
632 F.3d at 220. “[T]he mere possibility that some members of the population might 
find advertising embarrassing or offensive cannot justify suppressing it. The same 
must hold true for advertising that some members of the bar might find beneath 
their dignity.” Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 
471 U.S. 626, 648 (1985). 

There is no evidence—from the vast universe of 47 states that allow attorney 
trade names—to support the speculation that all trade names are inherently 
misleading. Nor is there evidence that Texas consumers are misled by the trade 
names prevalent in all other professions, including medicine. Additionally, the 
Texas rules discriminate in arbitrary ways. Are consumers not slightly misled when 
they walk into one prominent firm only to find that “Mr. Bracewell” is not a firm 
attorney and passed away two decades ago? If the trade name “Bracewell” is 
deemed legal, then why is it illegal to use an entirely accurate moniker such as 
“Accident Lawyers of Southeast Dallas”? While Texas may of course ban misleading 
names (e.g., “Lawyers Who Never Lose”), the state’s legitimate interest in barring 
deceptive advertising does not extend to trade names that are non-misleading. 

Beyond the First Amendment violations, proposed Rule 7.07 presents equal 
protection and competitive fairness concerns. Requiring lawyers to practice and 
advertise under their given names creates disparate impacts for those of certain 
ethnicities or national origins. For example, imagine lawyers named Abdul bin 
Laden or Zbigniew Brzezinski. Under proposed Rule 7.07, Texas confines those 
attorneys to using names such as “Brzezinski & Bin Laden LLP.”  

Decades of social-science research on the concept of “processing fluency” 
establish that—by limiting these attorneys to incorporating and advertising under 
their given names—the State of Texas will dampen their career prospects. E.g., 
Simon M. Laham et al., The name-pronunciation effect: Why people like Mr. Smith 
more than Mr. Colquhon, Journal of Experimental and Social Psychology 48 (2012) 
752–756 (“Five studies demonstrated the name-pronunciation effect: easy-to-
pronounce names (and the people who bear them) are evaluated more positively 
than difficult-to-pronounce names”); Hyunjin Song & Norbert Schwartz, If It’s 
Difficult to Pronounce, It Must Be Risky: Fluency, Familiarity, and Risk Perception, 
Psychological Science 20 (2009) 135–138; C. O’Sullivan et al., Voting in ignorance: 
The politics of smooth-sounding names, Journal of Applied Social Psychology 18 
(1988), 1094–1106.  

Even when it comes to stock trading, “shares with fluent names actually 
experienced an early boost in performance across two large U.S. stock markets, 
using the pronounceability of company name and stock ticker codes as predictors of 
success.” Adam L. Alter & Daniel M. Oppenheimer, Predicting short-term stock 
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fluctuations by using processing fluency, PNAS 24 (2006) 9369-9372. For lawyers 
with common and easy-to-pronounce names, the requirement to advertise under 
their given names is far less damaging. In sum, there is no rational basis for the 
State Bar to impose a rule that robs from Przybyszewski to pay Porter.  

 
Rather than necessitating future litigation and depleting State Bar funds to 

defend these unconstitutional limitations, it would be more efficient to join 47 other 
states in following ABA model rule 7.5(a), which bans only misleading trade names. 

 
Sincerely, 
 

 
Adam Milasincic 
Texas Bar No. 24079001 
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Subject Proposed rule 7.03

Comments

In January, I submitted a number of comments on proposed rules 7.03 through 7.05. Thank you for
making changes in response that clarify that–for the most part–these rules apply only to genuine
advertisements and solicitations. You did this largely through (correctly) redefining “solicitations” so
that it no longer includes replies to a person who has sought the lawyer’s advice or employment, and
by changing 7.03(c) and 7.04 so that they apply only to advertisements and solicitations. I would like
to ask the Committee to reconsider my comments on proposed rules 7.03(e) and (f). As I said in my
earlier comments, proposed rule 7.03(e) would prohibit giving valuable free advice or information
about the law to prospective clients. Examples of where this should be allowed include presentations
to a group (or individual) on an aspect of the law, discussions with a prospective client who had first
contacted the lawyer about some legal issue(s), or an article on a website. All of these and more are
done often to get more legal work. A possible solution would be to insert after “anything of value”:
“except legal advice or information about the law.” I still think that proposed rule 7.03(f) might
negate all of rule 7.03. What does “authorized by law” mean? The law authorizes me to speak freely,
and to do everything that proposed rule 7.03 prohibits, except the communication in proposed rule
7.03(c)(1). I think the meaning of “authorized by law” should be spelled out in the rule. Is it
everything the law (outside of rule 7.03) allows? If so, it negates all of rule 7.03. The law (outside of
rule 7.03) allows nearly everything prohibited by rule 7.03, even though it also allows rule 7.03. Is it
only what the law requires (like the class action notice, the only example mentioned in proposed rule
7.03(f))? One new comment. Your new definitions of “advertisement” and “solicitation” follow what
most people mean by those words, and they are mutually exclusive: nothing can be both. Proposed
rule 7.03(c) applies only to solicitations, not to advertisements. So it would be better to require
designating a solicitation communication “SOLICITATION” or even “SOLICITATION OR
ADVERTISEMENT”–rather than “ADVERTISEMENT”–to avoid requiring lawyers to make a false
statement which would itself violate the Rules. And prospective clients will know that the
communication is clearly not an advertisement, so they could easily pass over and ignore
“ADVERTISEMENT” as misplaced boilerplate and thus miss the intended point. I would be happy to
discuss any of these issues further.
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Considering how the Texas Bar appears on track to be substantially transformed (i.e. forcibly de-
unified, such that disciplinary functions are finally separated from trade association ones), is it
appropriate for the Bar's CDRR to nevertheless vote as soon as tomorrow on the pending rules
changes? The following 3 cases seem relevant to how the CDRR’s advertising rules proposal would
(for example) make it easier for Bar allies (i.e. nonprofits) to compete against private sector lawyers
even as nonprofits already have so many advantages including tax exemption, permissible trade
name-usage, access to public funds and uncompensated governmental website publicity: McDonald
v. Sorrels, (1:19-cv-00219) District Court, W.D. Texas, Janus v. State, County and Municipal
Employees, 138 S.Ct. 2448 (June 27, 2018), and more recently Fleck v. Wetch, 868 F.3d 652 (8th
Cir. 2017), vacated and remanded [in light of Janus], 2018 WL 6272044 (Dec. 3, 2018). Is the Texas
Bar trying to push through a flurry of advertising rules changes primarily in order to redirect its
bureaucratic resources and access to revenues to other (supposed) nonprofits which can cushion
their transformation? Confidence in the rules-amending process would erode even further if the Bar's
CDRR votes anytime soon on the proposed advertising rules changes. Janus v. AFSCME & Fleck v.
Wetch are percolating, like it or not. Texas Bar members typically have over a 70% annual voter
abstention rate despite internet voting-access so it's time for the Bar to stop pushing its luck,
claiming to represent the legal profession which doesn't even want the Texas Bar around... Stop
changing rules to suit your own selfish needs unless you want more litigation and exposure against
you while existing litigation runs its course...



LEWIS KINARD: Welcome to the Committee on disciplinary rules and referenda. We 
have two public hearings today, followed by our committee meeting and - which is open, 
as well. So, calling this to order and - not really have a lot of comments to add today in 
terms of anything special going on. And we'll get to some special new business later on 
in our agenda. But today, if you have not - if you plan to speak and haven't signed in, 
please fill out one of the cards and give it to Cory. And he'll organize you for us. Our first 
public hearing topic would be the proposed rule 6.05, conflict of interest exceptions for 
nonprofit and limited pro bono legal services. The second one will be on one of the first 
of our - I think we're going to have more than one - on the new, revised, proposed 
lawyer advertising rules. And you're welcome to speak on both or take your turn and 
speak twice if you want. So I guess - Professor Johnson, have we got you yet?  

CORY SQUIRES: Do you want to do the roll call? 

LEWIS KINARD: We can do that at the beginning in the meeting part. Yeah. All right. 
With that, let's go on to our topics. Anybody who has come to speak on either of the 
rules, we'll start with 6.05. Interested parties first. Pro bono - Limited pro bono 
assistance exceptions to the conflicts - imputed conflicts rules. And I don't see anybody 
running for the microphone. So anybody signed up for the advertising rules?  

RICHARD HILE: Yeah. 
LEWIS KINARD: Mr. Hile, you can go first. RICHARD HILE: Good morning, Chair.   
LEWIS KINARD: Good morning. Thanks for coming.  

RICHARD HILE: You know, first of all, I would say that I truly appreciate all of the hard 
work in the subcommittee and committee. I know I raised a lot of issues, some of which 
are very, very technical. But at the same time, 99% of them have been addressed. I do 
have one concern. And that goes back to the comment 10 on past succession and 
results. And my concern is just the mechanics of how it works. You know, when you say 
that a lawyer who knows that a large verdict was reduced or reversed, or that the case 
was settled for a lesser amount must disclose those facts with equal or greater 
prominence to avoid creating unjustified expectation. Couple of real-life examples - if 
you look at the recent Monsanto cases on Roundup, you've had three verdicts. I think 
the most recent was maybe 55 million actual, 2 billion in punitive. The one before that 
was like 289 combined, of which maybe it was - there was a remittitur back to 75. And 
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the one before that was 80. And, you know, when we look at how this is going to be 
applied, face it. The target market for advertising is one, personal injury. And it may be 
the vast majority of that is that catastrophic-type injury. The second part of that is 
probably drugs or products, such as in the Monsanto case. And then the second big 
category is property damage. And so - whether it be hail, wind storm, complex fire, 
whatever it is. And those are usually extremely large verdicts. I don't think you're going 
to have a problem with somebody advertising. I got $150,000 on a verdict on a knee 
injury. You know, you look at the Thomas J Henrys - it's the 10 million, is the 50 million, 
it's the hundred million. Those are the areas where you're going to get it. In sum, I guess 
the problem is, how do you make the appropriate disclosure? Do you say - or do you 
have it indicated $200 million or $2 billion verdict, and then below it, you have reduced 
to 75 million, 100 million or whatever the remittitur is? Do you then have to say, because 
of insufficient evidence? I mean, if you look, it must disclose those facts with equal or 
greater prominence to avoid creating unjustified expectation. Well, if you're going to 
eliminate unjustified expectations, you've got to have at least a sufficient disclosure 
about why it was, in fact, reduced, so that you can make an adequate disclosure to the 
public. And that's the mechanical issue that I'm concerned with. Having been the first 
advertising - Chair of the Advertising Review Committee, I know how we've worried 
about how you actually implement some of these. And as I see Gene sitting back there, 
that's the problem he's got is, how do you take this rule and this comment and then 
apply it in an effective manner?  

LEWIS KINARD: All right. Thank you. Very good questions. Anybody on the committee 
want to probe further on this?    

CLAUD DUCLOUX: Let's take advantage of (unintelligible) knowledge here and give 
him little more time. May I ask a question? Isn't that really a decision that the - I'm really 
just socratically asking you - isn't that a decision by the advertiser needs to make if the 
advertiser is the man or woman who tried the case knows that it was reduced because 
of error? They're probably not going to advertise something that is going to give a false - 
I mean, it should be something - I think, perhaps, that the advertisers - well, yeah. I got 
$2 billion, but they said there was no evidence for that. Well, I should - you know, I 
probably will advertise that I got $2 billion. Now, I could say it was settled for an amount 
less, you know, because whatever. But I think maybe part of it should go into the 
calculus of what the advertiser wants to say about it.  
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RICHARD HILE : I would hope that. But I'm afraid that, within - the competition in 
advertising, especially within, for example, Roundup - the new cancer cases or if it's the 
new drug cases - that somehow that becomes of lesser important to the advertiser than 
getting the shock value of $200 million verdict...  

CLAUDE DUCLOUX: Right. 

RICHARD HILE : ...And then that below it. The second problem may be - if you look at 
that Louisiana 5th Circuit case - it came at an 11. If you'll recall, Claude, the very last 
element that was reversed was a provision that said on the disclaimer, it had to be in the 
same size type as the actual representation. In there, the 5th Circuit said, you know - in 
a 15 second ad, if you've got to have the same size type plus list the address, the 
principal office and this - it's impossible to get an ad that will do that. And they found it 
was overly burdensome. So I don't have the answer, Claude. I'm just trying (laughter) to 
figure out what the issue is and especially from the advertising review as you tried to 
apply it.  

: Good. Question? 

TIM BELTON: I have a question. What do you think the answer should be to address 
that question - to the one percent...  

RICHARD HILE : I still think we... 
TIM BELTON: ...That hasn't been addressed yet? 

RICHARD HILE : I think the answer is what we did in 2005 - and that was just to simply 
say that you can only advertise the actual amount recovered by the client. That's not 
misleading. It's a truthful statement. And if, you know - I just think the disclaimers and 
the disclosures become so difficult to put in that the public will not be served. And that's 
really my ultimate concern is that the public have information that assist them in making 
the decision about whether they need to hire this attorney or seek this particular 
remedy.  

TIM BELTON: So your concern on that last remaining issue would be resolved if the 
rules stated something to the effect of only being able to advertise the actual amount 
recovered?  
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RICHARD HILE : Right. If you look at the existing 7.02(a) - two or three, whatever it is - 
you know, that's what we found - we came down and just said, look, it's inherently 
misleading. Let's say, in this particular instance, you should just ban it. And...  

LEWIS KINARD: So just just to talk to you a little further, isn't that - your solution - the 
practical way to satisfy the rule, though? So it seems like the rule is giving a choice. You 
either only advertise the amount they actually received or, if you're going to try to make 
it, you know, claim - I got a verdict for 10 billion, even though my client's got 1 million. I 
mean, if they want to go for the higher number, then they've got to do the alternate - you 
know, the actual number...  

RICHARD HILE : The disclosure. 

LEWIS KINARD: ...But if they just say, I got a million dollars for my client in that truck 
wreck or whatever, it says that... RICHARD HILE : That's fine.  

LEWIS KINARD: ...That's the practical solution, that the rule allows for either without 
mandating they choose one or the other.  

RICHARD HILE : And in fact, that's what we did, as you'll recall, Lewis, on that second 
part of 7.02(a), where you're talking about the actual amount recovered versus 
expenses. And, you know, if you look at half of the ads, they just simply said my client - 
my client got, in his pocket, $200,000. Whereas, a lot of them - the alternative was 200
 million - I mean, $2 million verdict, attorneys' fees of 600,000 and expenses of that. 
They had the alternative - the right to pick and choose. So, yes, I mean. I think you're 
correct in that analysis that you've got two options. You know, if you go option A and you 
want to put the amount that the verdict was...  

LEWIS KINARD: Because that's how I read 7.01(g). If a lawyer, who advertises the 
amount, knows it's been reduced, then they've got to do the disclaimer. But if they just 
do the actual amount, they seem to be...  

RICHARD HILE : They're home free. 

LEWIS KINARD: OK.  
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RICHARD HILE : OK.  

LEWIS KINARD: Thank you.  

RICHARD HILE : You're welcome.  

LEWIS KINARD: Anything else for Mr. Hile before he goes? 

CLAUDE DUCLOUX: Just wanted to thank you again. You've been wonderful to help all 
of us through this.  

LEWIS KINARD: All right. Do we have any other speakers on either of the two rules? 
Everybody signed up? Well, I don't know. Do we need to, like, go find people on the 
street to come talk?  

: (LAUGHTER) 

LEWIS KINARD: Afraid we're going to end early if we're not careful. All right. Professor 
Johnson, have you gotten here from China yet?  
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AMY BRESNEN: OK. Good morning, everybody. The time is 10:01. And I will now call to order this 
meeting of the Committee on Disciplinary Rules and Referenda. I'm Amy Bresn n, and our chair Lewis 
Kinard has kindly asked me to preside over the public hearing. Part of this hearing - well, for the  
as he's participating by phone. Cory, will you please call roll.  

CORY SQUIRES: Sure. Mr. Belton.  

TIM BELTON: Here.  

CORY SQUIRES: Ms. Bresnen.  

AMY BRESNEN: Here.  

CORY SQUIRES: Mr. Ducloux.  

CLAUDE DUCLOUX: Here.  

CORY SQUIRES: Judge Garcia. Mr. Hagen.  

RICK HAGEN: Here.  

CORY SQUIRES: Dean Johnson.  

CLAUDE DUCLOUX: He's - are you there?  

AMY BRESNEN: I heard a blip.  

VINCENT JOHNSON: Hi. Vincent Johnson.  

CLAUDE DUCLOUX: OK. (Inaudible).  

CORY SQUIRES: Mr. Jordan.  

CARL JORDAN: I'm present on the phone.  

CORY SQUIRES: Mr. Kinard.  

LEWIS KINARD: Here.  

CORY SQUIRES: Ms. Nicholson has an excused absence. . 

AMY BRESNEN: OK. Thanks for attending everyone. I think this is the largest audience we've had and so 
we're very grateful for that. The first item for the public hearing is on the proposed advertising rules. As 
a recap, the committee is considering its revised proposal on the lawyer advertising rules, and the 
committee held a previous public hearing on the revised proposal in June. So if anyone is planning to 
speak, please fill out one of the blue cards and hand the blue card to either Brad or Cory over here. If 
you would like to address the committee on a subject other than the advertising rules, we're going to 
hold off until the end. So - and for those of you who are listening by phone, we're taking public 
comment on the revised proposal to the advertising rules until August 6. So each speaker is given three 
minutes and we will somehow let you know when you have a minute left. How will we...  

CLAUDE DUCLOUX: I think we...  

AMY BRESNEN: Do we have a timer? 
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CORY SQUIRES: yellow light, whenever   

AMY BRESNEN: OK. So when the yellow light starts flashing, you have one minute. So let's get started. 

CLAUDE DUCLOUX: Let me make a brief comment. Thank you all for being here. Because this is - as Ms. 
Bresnen said - this is an important process, and we want you to know that we really listen to what 
you're telling us.  

AMY BRESNEN: We do. 

CLAUDE DUCLOUX: We have considered and made numerous changes and then we hear from the public 
and we say, no, they don't want that. They'd rather have it this way. We consider that. Our goal is to try 
to make these as uniform as possible, as modern, to try to take advancements in technology that are 
here or are coming so that we don't have to do this often. But we appreciate, so much, the people who 
have brought their 20 and 30 years of experience, both as experts in this field as well as practitioners, 
because these are really for you. So I want you to know that you do make a difference by being here at 
these hearings. Thank you for letting me.  

AMY BRESNEN: OK. Who's up? 

BRAD JOHNSON: Thanks, Amy. The first person we have signed up is Adam Reposa. And he signed up 
that he's representing  - speaking himself as well as Bryan Wilson.  

: Do I need to do anything to start the timers out?

CORY SQUIRES: I'll start it as soon as you're ready. 

ADAM REPOSA: Well, I'm ready. I'd like to thank you all for giving an opportunity to speak. I did speak to 
M . and Mr. Ducloux yesterday about...  

CLAUDE DUCLOUX: orning. 

ADAM REPOSA: Good morning - about what is the reason for the new subsection E, and what it talks 
about is violence or illegal means. And nobody has given me any background to suggest that there's 
anything specific about a lawyer in Texas or anywhere saying I'm going to go beat up a lawyer or a judge 
or a prosecutor to get you a result. I don't think it's a genuine rule. I think it's a disingenuous rule. And 
that's why I'm here on behalf of Bryan Wilson and myself. Part of what I've done in my career is make 
videography, along with my friend Bob Ray, and that a great deal of it is metaphorical. And nobody 
intends it to be honest or anything but what it is, is it's a form of representing yourself and your ethos as 
a lawyer that goes back to ancient times. In the Forum in Rome, lawyers used to stand out there and just 
speak openly and yell to no one. And people would walk around and look and figure out, man, you know 
who I like? I like this guy. And that based on this long tradition that we have of lawyer advertising and 
the way that it is so often stale, and the way it is so often lacks personality, and truth be told, in this 
industry where we used to all stand on our own two feet and all have to go and fight and get bloody on 
our own, there's now people who have never tried a lawsuit. They've never felt the sting of battle. They 
got a lot of money and they've got a lot of advertising and they've got really stupid ads. And that they - 
you know, in New York City, if you want to get a cab, you dial 777. In Austin, Texas, that's how you hire a 
criminal defense lawyer. And that in the context of that, naive consumers, people who aren't really 
understanding  picking a lawyer becomes tantamount to buying a hamburger. Out 
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And, I mean, you can look at those comments online. And you can see they range from one to 100. Do 
you have another comment?  

AMY BRESN N: No.  

ADAM REPOSA: Thank y'all for your time.  

AMY BRESN N: Thanks, Adam. OK. Who else wants to speak on the proposed advertising rules? 

CLAUDE DUCLOUX: Mr. Hile.  

RICHARD HILE: I'm an innocent bystander today.  

: (LAUGHTER)  

CLAUDE DUCLOUX: We have depended a lot on the history of these advertising changes and the rule 
changes from Richard Hile - Dickie Hile. And he's been a great asset...  

AMY BRESN N: Yes, he has. 

CLAUDE DUCLOUX: ...Spent a lot of time commenting to us. And we've tried to implement a lot of his 
suggestions in that...  

AMY BRESN N: Yes. 

CLAUDE DUCLOUX: ...Because he's a battle-scarred veteran of the last attempt to get these rules 
changed.  

AMY BRESN N: Absolutely. So don't be shy, Dickie. I think we do have another card. 

BRAD JOHNSON: We do. The next one up is Monica Cruz.  

MONICA CRUZ: Hi. Good morning.  

AMY BRESN N: Hi, Monica.  

CLAUDE DUCLOUX: Good morning, Ms. Cruz.  

MONICA CRUZ: Thanks for your time this morning. I'm out in Dallas. And I served on the grievance 
committee for about six years. And I'm interested in the proposed rule for 7 07, the trade name.  

CLAUDE DUCLOUX: Yeah. 

MONICA CRUZ: And I've seen the change in the rule go back and forth. I understand that the 
professional rules are here to protect the public. We have a lot of law firms out there practicing under a 
trade name because it's a little different. I mean, there may be, you know, civil lawyers, family lawyers - 
whatever it is. There are only five or six states that are still doing a trade name. Your...  

CLAUDE DUCLOUX: Still prohibiting? Is that what you mean? 

MONICA CRUZ: Yeah. There are only five left that are still prohibiting - that's Arizona, Iowa, New York, 
Ohio, Mississippi and Texas...  

CLAUDE DUCLOUX: Right. 
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MONICA CRUZ: ...Everyone else has gone under a different rule... 

CLAUDE DUCLOUX: Right.  

MONICA CRUZ: ...The proposed ABA rules. And they are allowing a trade name as long as it doesn't 
misrepresent anything. You - you cannot say that you are part of the government or some other - some 
other organization that will mislead. North Carolina did something really interesting that I think we 
might be able to adopt. If you want to practice under a trade name, you submit it to the state bar and 
they decide immediately, instantly whether or not it is deceptive to the public. And so we might be able 
to make a little bit of money. Anyone can register, like North Carolina does. They can register a trade 
name law firm. I've interviewed a couple of non-lawyers because I tend to like them better than lawyers 
(laughter), typically. But when you put something in a name - say you describe what kind of a law firm 
you are - family, civil, criminal - it's not inherently deceptive. But you can't do anything under our 
current rules, you just have to have last name. So if you have a very common last name like Smith, you 
may not be able to find the perfect name for your law firm and you have to have some crazy derivative 
thereof. But if we were able to allow law firms to submit it - and I think it would take second  only for 
the state bar to say this is deceptive or it is not. I'm out of time, aren't I?  

CLAUDE DUCLOUX: No. . You ... 

AMY BRESN N: No. You have a minute. 

MONICA CRUZ: But I do have an article from North Carolina and what they do and how they submit that. 
And I think that would probably resolve some of the issues that the lawyers are concerned about in 
terms of protecting the public.  

AMY BRESNEN: I think that's a great idea. 

CLAUDE DUCLOUX: That's a great idea. And we have - I know that Professor Smith is on - Johnson, 
excuse me. Vince Johnson, who is - been a leader on this. And we - nothing has caused us more trouble 
and worry and sweat than this trade name rule. Speaking not on behalf of the committee but on behalf 
of myself. And I'm licensed in three states - California, Colorado...  

AMY BRESNEN: I didn't know that. 

CLAUDE DUCLOUX: ...And Texas. And I saw nothing wrong with a law firm saying we are the North Dallas 
Construction Lawyers...  

MONICA CRUZ: Certainly. 

CLAUDE DUCLOUX: ...You know, that lets the public know if they have a construction issue, there is the 
lawyers that do that. When we put that out for a poll among the Texas lawyers, you could - I mean, it 
was untouchable with asbestos that came back, no, no, no. We hate this idea. It's the most ridiculous 
thing. And we were - I personally was shocked that the feedback from - were you...  

AMY BRESNEN: I was, too. It seemed, at the time, like it would be toxic to repeal the provision. 

CLAUDE DUCLOUX: And any change - it was so repelled by the vast majority of Texas lawyers. And most 
of the things were things like - and I'm going to let - I want Professor Johnson to weigh in in just a 
minute - were things like, well, then there will be trade names like, you know, the Taco Shack Divorce 
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Lawyers. And my idea is, if that's where you want to get your lawyer, at the Taco Shack, you know what 
you're getting. So that really - let the public decide if they want to have a lawyer who likes to call himself 
the junkyard dog or something like that.  

AMY BRESNEN: Sure. We insult their intelligence with... 

CLAUDE DUCLOUX: But intelligent and things just, you know - North Austin Family Law Clinic or 
something like that is not at all objectionable to me. But apparently - and if you see even the most 
recent, they go from this is ridiculous not to have trade names in Texas to, absolutely the stupidest thing 
you can do is have a rule that allows trade names. Professor Johnson, I'll let you weigh in. But he actually 
has a sort of a warning that it could be unconstitutional if we don't allow it. So that was very articulate 
what you said. And I appreciate it. And I want to call on - Professor Johnson, are you there from Austria?  

VINCENT JOHNSON: I'm here. And I can talk about this. The - certainly my sense, in having worked - read 
all of the public comments, was that the trade name proposal was just toxic. It was the type of proposal 
that if we made it in the referendum on the advertising rules, it would probably sink the entire project. It 
may be that trade names should be permitted. It's probably going to have to be that the change is 
litigated rather than the legislated. Until the Supreme Court rules on that question, it is - you know, it's a 
matter of - looking at the law nationally, uncertain whether a restriction is permissible or 
unconstitutional. And so the position that we've taken at this point is really one in terms of political 
feasibility of what can be achieved through referendum.  

AMY BRESNEN: You know, I - sorry. That was really loud. I still think it's a good idea for someone to ask 
the attorney general what he thinks about it just to see, you know, where his temperature is on this 
issue because it's not going away. Is Rick Hagen on the line? I guess not...  

CLAUDE DUCLOUX: Rick?  

AMY BRESNEN: ...Rick had a very good middle-of-the-road approach...  

RICK HAGEN : Yes?  

AMY BRESNEN: Rick, are you there?  

RICK HAGEN : I'm here.  

AMY BRESNEN: Rick, will you talk about your middle-of-the-road approach on trade names? 

RICK HAGEN : Sure. When the issue first came up, of course everyone on the committee spent a 
tremendous amount of time researching the issue. y position recognizing the true threat to litigation 
that prohibiting trade names present - I advocated for what I have deemed the New Jersey model. And 
in New Jersey, they do allow trade names. But the requirements in New Jersey is that the trade name 
must contain the name of at least one lawyer. And then the trade name can be descriptive of the 
services the firm provides. So for instance, John and Bradshaw's Family Law, Rick Hagen's Criminal Law. 
And I - everyone that I have talked to that has been opposed to trade names approves the New Jersey 
model, because I do think it meets both objectives. It maintains the integrity of the profession. And the 
folks that are opposed to trade names don't want to see, you know, Divorce Shack, Divorce  - and I 
agree. I think that's degrading to the profession. But that middle ground, I'm very comfortable with.  

07/23/19 Public Hearing Transcript - Proposed Lawyer Advertising Rules 
Page 6 of 7



CLAUDE DUCLOUX: Thanks, Rick... 

LEWIS KINARD: And this is Lewis Kinard. I think one of the things we're going to see is that this topic 
continues and probably will be subject for a subsequent rulemaking exercise once we get these changes 
out into referendum - be a - probably a logical time to decide how to approach it.  

AMY BRESNEN: I agree.  

CLAUDE DUCLOUX: Thank you very much...  

MONICA CRUZ: Certainly.  

CLAUDE DUCLOUX: ...We appreciate your comments.  

AMY BRESNEN: Thank you.  

MONICA CRUZ: I do lots of research. I'm happy to submit anything that you guys might need. 

AMY BRESN N: Thank you, Monica.  

CLAUDE DUCLOUX: Thank you.  

MONICA CRUZ: Thank you.  

AMY BRESNEN: OK. Does anybody else want to speak on the proposed advertising rules? nybody? 
Going once, going twice. OK, well, that concludes our public hearing on the proposed advertising rules, 
and we will now move to agenda three - I mean, item three on the agenda, and I'm going to turn the 
chair over to the actual chair, Lewis Kinard.  
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