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To: cdrr@texasbar.com <cdrr@texasbar.com>
Subject: Comment submission - Proposed Rules 1.00, 1.09, 1.10, 3.09
 
Good afternoon,
 
Please see the attached comment provided by the Office of the Attorney General.
 
To ensure that the comment was received, please respond with a confirmation of
receipt.
 
Thanks so much!
 
Sincerely,
 

 Amy Wills
Assistant Attorney General
General Counsel Division
OffiCe Of The ATTOrney GenerAl
P.O. Box 12548
Austin, Texas  78711-2548

 

 
This message may be confidential and/or privileged under Government Code sections 552.101,
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552.103, 552.107, and 552.111 and should not be disclosed without the express authorization of the
Attorney General.
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Members of the Texas District and County Attorneys Association (“TDCAA”) 
have become aware that the Committee on Disciplinary Rules and Referenda (“the 
Committee”) has initiated the rule proposal process1 on its own motion2 in order to 
amend Rule 3.09 of the Texas Disciplinary Rules of Professional Conduct.  In response, 
TDCAA President John Dodson appointed a committee of TDCAA members, all elected 
prosecutors,3 to study the proposed changes and address them during the rule proposal 
process.  As chair of that committee, I write to provide initial input and express our 
concerns. 
 
A. Unclear Need for Amendments. 
 

Every prosecutor in Texas carries the primary duty “not to convict, but to see 
that justice is done.”  Tex. Code Crim. Proc. art. 2.01 (West 2005); accord Tex. 
Disciplinary Rule Prof’l Conduct R. 3.09, cmt. 1, reprinted in Tex. Gov’t Code Ann., tit. 2, 
subtit. G, app. A (West 2019) (Tex. State Bar R. art. X, § 9).  Regardless of any contrary 

 
1 See Tex. Gov’t Code Ann. § 81.0875 (West Supp. 2020). 
 
22 See id. at (a). 
 
3 Members of the committee are: Scott Brumley, Potter County Attorney (chair); Kenda L. Culpepper, Rockwall 
County Criminal District Attorney; Bill J. Helwig, Yoakum County Criminal District Attorney; Julie Renken, 21st 
Judicial District Attorney; Erleigh Norville Wiley, Kaufman County Criminal District Attorney; Phillip Mack 
Furlow, 106th Judicial District Attorney; Richard Nolan Thompson, 32nd Judicial District Attorney; John Thomas 
Hubert, Kleberg & Kenedy County District Attorney; Kriste G. Burnett, 29th Judicial District Attorney; and Jennifer 
Anne Tharp, Comal County Criminal District Attorney. 
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view of prosecutors in popular culture and on social media, we take that duty 
extremely seriously.  Despite that commitment, the language of the proposed 
amendments infers that post-conviction misconduct among Texas prosecutors is 
rampant and must be stopped.  If that were the case, we would agree.  But we are 
unaware of any noteworthy case or trend in Texas to validate that view.  

 
To be sure, prosecutors are human, just like every other member of the bar.  We 

make mistakes, and some may do worse.  Speaking as officers duty-bound to seek 
justice, we absolutely do not seek exemption from the profession’s ethical obligations.  
If our members are acting unethically, we want to be part of the solution, not an 
aggravation of the problem.  Consequently, if the Committee is aware of evidence that 
prosecutors are frequently failing to properly address post-conviction evidence of 
actual innocence, we respectfully ask you to share it with us.  That way, we can 
reevaluate our position, as well as recalibrate the training our association provides to its 
members on the work we do. 

 
On the other hand, if the proposed amendments are based on no more than 

speculation and subjective impressions, then the cure is likely to be worse than the 
disease (if, indeed, the profession is sick at all).  That is so because the proffered new 
language likely will dissuade talented young lawyers across the spectrum of 
demography from pursuing a career in prosecution.  If, as we believe, one of the goals 
of Rule 3.09 is to promote a culture of conscientious professionalism among 
prosecutors, then amending the rule based on ideological tropes—with the result that 
only those most desperate for a government sinecure would take the job—is a dubious 
way to get there. 

 
Here, the Committee may reasonably ask why the proposed amendments would 

have such an effect.  The answer is that they would represent a needlessly cumulative 
statement with the implicit message that prosecutors as a lot are unscrupulous and 
cannot be trusted to carry out their duties in accordance with law.  And that implication 
flows from the very fact that the proposal is cumulative.  Where the law repeats a 
proposition, it is reasonable to draw from that repetition that a serious problem begets 
that replication.  So, why would we say that the proposed amendments are cumulative?  
Because the requirements they would impose already are the law in Texas.   
 
B. The Current Rule, Proposal, and Existing Law. 

 
As the Committee likely is aware, prosecutors are the only lawyers in Texas 

singled out for discrete obligations of professional responsibility above and beyond 
those applicable to all Texas lawyers, including prosecutors.  Those added 
responsibilities are delineated in current Rule 3.09, which states: 
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Rule 3.09.  Special Responsibilities of a Prosecutor 
 
The prosecutor in a criminal case shall: 
 
(a) refrain from prosecuting or threatening to prosecute a charge that the 

prosecutor knows is not supported by probable cause; 
(b) refrain from conducting or assisting in a custodial interrogation of an 

accused unless the prosecutor has made reasonable efforts to be 
assured that the accused has been advised of any right to, and the 
procedure for obtaining, counsel and has been given reasonable 
opportunity to obtain counsel; 

(c) not initiate or encourage efforts to obtain from an unrepresented 
accused a waiver of important pre-trial, trial or post-trial rights; 

(d) make timely disclosure to the defense of all evidence or information 
known to the prosecutor that tends to negate the guilt of the accused or 
mitigates the offense, and, in connection with sentencing, disclose to 
the defense and the tribunal all unprivileged mitigating information 
known to the prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal; and 

(e) exercise reasonable care to prevent persons employed or controlled by 
the prosecutor in a criminal case from making an extrajudicial 
statement that the prosecutor would be prohibited from making under 
Rule 3.07. 

 
Tex. Disciplinary Rules Prof’l Conduct R. 3.09.  The proposed amendments would add 
paragraphs (f) and (g) to the rule’s present language.  Those paragraphs would provide: 
 

(f) When a prosecutor knows of new, credible and material evidence 
creating a reasonable likelihood that a convicted defendant did not 
commit an offense of which the defendant was convicted, the 
prosecutor shall: 

(1) promptly disclose that evidence to the defendant unless a 
court authorizes delay; and 

(2) if the conviction was obtained in the prosecutor’s 
jurisdiction, 
(i) promptly disclose that evidence to the defendant 

unless the court authorizes delay, and 
(ii) undertake further investigation, or make reasonable 

efforts to cause an investigation, to determine 
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whether the defendant was convicted of an offense 
that the defendant did not commit. 

(g) When a prosecutor knows of clear and convincing evidence that a 
defendant in the prosecutor’s jurisdiction was convicted of an offense 
that the defendant did not commit, the prosecutor shall seek to remedy 
the conviction. 

 
We understand that the Committee has been encouraged to adopt the language, which 
mirrors that found within Rule 3.8 of the American Bar Association’s Model Rules of 
Professional Conduct, in order to make the Texas rule identical to the ABA rule.  
Whatever the abstract attraction of that uniformity, Texas law should be based on Texas 
problems, issues and circumstances.  While other states may be well served by the full 
measure of Model Rule 3.8, Texas already has addressed the core concerns embodied in 
paragraphs (f) and (g) by statute, and the statutory requirements are enforceable against 
prosecutors through existing disciplinary rules.  In short, Texas law already requires 
what the proposed amendments would prescribe. 
 
 Current Rule 3.09(d) explicitly provides disciplinary consequences for a Texas 
prosecutor’s failure to comply with longstanding constitutional disclosure 
requirements.  One would be hard pressed to find a prosecutor in our state who is 
unaware that suppression by the prosecution of evidence favorable to an accused upon 
request violates due process where the evidence is material either to guilt or to 
punishment, irrespective of the good faith or bad faith of the prosecution.  Brady v. 
Maryland, 373 U.S. 83, 87 (1963).  With that said, we are aware of authority holding that 
Rule 3.09(d) does not extend the Brady requirement to a post-trial context.  See Comm’n 
for Lawyer Discipline v. Hanna, 513 S.W.3d 175, 183 (Tex. App.—Houston [14th Dist.] 
2016, no pet.).  But, as the Hanna opinion expressly notes, that case’s underlying facts 
occurred before the Legislature’s adoption of amendments to article 39.14 of the Texas 
Code of Criminal Procedure in legislation commonly referred to as the Michael Morton 
Act.  Id. at 183-84. 
 
 As is relevant to the present discussion, the Michael Morton Act amended article 
39.14 to provide: 
 

… 
 

(h) Notwithstanding any other provision of this article, the state shall 
disclose to the defendant any exculpatory, impeachment, or mitigating 
document, item, or information in the possession, custody, or control 
of the state that tends to negate the guilt of the defendant or would 
tend to reduce the punishment for the offense charged. 
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(k) If at any time before, during, or after trial the state discovers any 
additional document, item, or information required to be disclosed 
under Subsection (h), the state shall promptly disclose the existence of 
the document, item, or information to the defendant or the court. 

 
Tex. Code Crim. Proc. Ann. art. 39.14(h), (k) (West Supp. 2020) (emphasis added).  By 
adding subsection (k), the Legislature “for the first time included a duty of continued 
disclosure.”  Francis v. State, 428 S.W.3d 850, 856 n. 12 (Tex. Crim. App. 2014).  That 
continuing duty bears upon a prosecutor’s ethical obligations.  “Interpretation of the 
Texas Disciplinary Rules of Professional Conduct is informed by ‘laws defining specific 
obligations of lawyers and substantive and procedural law in general.’”  Hanna, 513 
S.W.3d at 184 (quoting Tex. Disciplinary Rules of Prof’l Conduct preamble ¶ 11). 
 
 To the point, a Texas prosecutor is obligated by statute to disclose—before, 
during, and after trial—any information “that tends to negate the guilt of the 
defendant”.  See Tex. Code Crim. Proc. Ann. art. 39.14(h), (k) (West Supp. 2020).  In this 
vein, it is significant that the Disciplinary Rules already provide that “[a] lawyer shall 
not … violate any other laws of this state relating to the professional conduct of lawyers 
and to the practice of law.”  Tex. Disciplinary Rules of Prof’l Conduct R. 8.04(a)(12).  
Explicitly, subsections (h) and (k) of article 39.14, Code of Criminal Procedure, impose a 
specific obligation upon prosecutors to make post-trial disclosure of evidence or 
information “that tends to negate the guilt of the defendant”.  Evidence or information 
of that nature necessarily would include “new, credible, and material evidence” and 
“clear and convincing evidence” that the defendant did not commit the offense.  In 
doing so, article 39.14 represents a law defining specific obligations of prosecutors, and 
thus relates to their professional conduct and practice of law.  See Hanna, 513 S.W.3d at 
184; see also Tex. Disciplinary Rules Prof’l Conduct R. 8.04(a)(12).  In short, a prosecutor 
who, in a post-trial context, fails to disclose known evidence of actual innocence already 
commits a violation of Disciplinary Rule 8.04(a)(12). 
 
 Yet, this is not the only avenue by which existing law addresses the subject of the 
proposed amendments.  Currently, the Disciplinary Rules provide that “A lawyer shall 
not … unlawfully obstruct another party’s access to evidence”.  Tex. Disciplinary Rules 
Prof’l Conduct R. 3.04(a).  Applying that prohibition against a prosecutor for failure to 
disclose exculpatory evidence, the Texas Board of Disciplinary Appeals has held that 
“failure to disclose information otherwise required by law to be disclosed, regardless of 
intent, constitutes unlawfully obstructing another party's access to evidence in violation 
of Rule 3.04(a).”  Schultz v. Comm’n for Lawyer Discipline, No. 55649, 2015 WL 9855916, at 
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*2 (Tex. Bd. of Disciplinary App. Dec. 17, 2015).  In upholding discipline of the 
prosecutor, the board noted that a prosecutor shoulders an obligation under the 
Disciplinary Rules to disclose exculpatory evidence regardless of whether the evidence 
is material under Brady.  More directly, though, the board observed that its conclusion 
was “consistent with the language and purpose of the disciplinary rule to protect the 
public and is now codified by Texas Code Crim. Proc. Ann. art. 39.14.”  Id. at *12. 
 

Again, prosecutors already face a statutory requirement to disclose evidence or 
information “that tends to negate the guilt of the defendant”, even after trial.  See Tex. 
Code Crim. Proc. Ann. art. 39.14(k) (West Supp. 2020).  As explained by the Board of 
Disciplinary Appeals, failure to comply with that obligation, representing as it does a 
requirement by law to disclose information to the defense, constitutes a violation of 
Rule 3.04(a).  In other words, as a result of the Michael Morton Act and the existing 
Disciplinary Rules, Texas prosecutors already have an ethical duty to obey the 
commands that would be imposed by the proposed amendments to Rule 3.09.  That the 
heart of the proposed language would create a redundancy does not, however, 
completely exhaust the problematic consequences. 
 
C. Practicality. 
 
 Being statutorily responsible for placing the quest for justice before vigorous 
advocacy is a tall enough order, particularly when lawyers of every other category in 
Texas are not so constrained to consider their adversaries’ rights and interests.  See Tex. 
Disciplinary Rules Prof’l Conduct preamble ¶ 2 (“As advocate, a lawyer zealously 
asserts the client’s position under the rules of the adversary system), ¶ 3 (“In all 
professional functions, a lawyer should zealously pursue clients’ interests within the 
bounds of the law.”).  Two aspects within the proposed language would make this task 
Sisyphean, particularly for prosecutors in smaller jurisdictions. 
 
 Put simply, the proposed language would require not only careful review of the 
prosecutor’s own cases, but also those of all the prosecutor’s predecessors in his or her 
office.  See Proposed Tex. Disciplinary Rules Prof’l Conduct R. 3.09(f)(2), (g).  That 
conclusion is one of prudence, since neither the proposed rule language nor its 
accompanying comments shed any light on the conditions or circumstances under 
which the triggering “when a prosecutor knows” coalesces.  Is it a passive or active 
scenario?  Is a prosecutor under a continuing affirmative duty to inquire into whether 
the evidence underlying a conviction remains probative?  Answers to these questions 
would matter a great deal to prosecutors who regularly face aggressive defense counsel 
and disgruntled defendants who undoubtedly would invoke the new language to their 
advantages. 
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 At the same time, the uncertainty of the new duties under the proposal would be 
amplified by its extension to cases outside the prosecutor’s jurisdiction.  Compare Tex. 
Disciplinary Rules Prof’l Conduct R. 3.09(f)(1) with id. (f)(2).  While the duty in extra-
jurisdictional cases would appear to be simply one of notifying the prosecutor or court 
in the jurisdiction of conviction,4 the fundamental vagueness of whether a prosecutor 
should actively inquire about conviction integrity in other counties or districts may well 
foster distrust and resentment between constitutional officers.  We trust that the 
Committee hopes to avoid igniting that sort of internecine conflict. 
 
 All of this would play out while prosecutors often are handling scores of current 
cases under their preexisting legal and ethical duties.  Meanwhile, the language of the 
proposed amendments favors offices in large jurisdictions that have the resources to 
deploy conviction integrity units.  We recognize and applaud those efforts, but most of 
our offices simply do not have those resources at hand, and cannot expect to have them 
in the foreseeable future.  Indeed, many prosecutors in Texas work in single-lawyer 
offices. 
 

We anticipate the argument that the proposed amendments are needed to fill the 
perceived accountability void occasioned by absolute prosecutorial immunity.  That 
argument, of course, presupposes (without evidence of which we are aware) that 
prosecutors in Texas are routinely running roughshod over innocent defendants.  It is a 
solution in search of a problem.  And no public authority should lose sight of the policy 
justification for absolute immunity: “qualifying a prosecutor’s immunity would 
disserve the broader public interest.  It would prevent the vigorous and fearless 
performance of the prosecutor’s duty that is essential to the proper functioning of the 
criminal justice system.”  Imbler v. Pachtman, 424 U.S. 409, 427-28 (1976).  Similarly, 
Texas law recognizes that “[a] prosecutor is entitled to, indeed expected to, zealously 
represent the best interests of the State.”  Fraser v. State, 593 S.W.3d 883, 893 (Tex. 
App.—Amarillo 2019, pet. ref’d).  Within that responsibility, prosecutors who violate 
their disclosure obligations already are, as discussed above, subject to disciplinary 
action.  Repetition for the sake of emphasis, which the proposed language would at best 
represent, would encourage overreach that would subvert the policy interest in 
prosecution free from timidity.  The tools to hold prosecutors accountable for failing to 
rectify convictions of actually-innocent defendants already exist.  Restating them for 
any purpose not supported by evidence is simply appeasing a presently-fashionable 
trend in popular culture.  Policy tailored to fashions and fads, rather than evidence and 
real problems, is bad policy. 
 
 

 
4 See Tex. Disciplinary Rules Prof’l Conduct R. 3.09(f)(1). 
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D. Conclusion. 
 
 It is not always true that if some is good, more is better.  Currently, we are 
unaware of any instance or evidence showing that Texas prosecutors systematically are 
failing to make already-required post-trial disclosures or rectify convictions of 
defendants who are actually innocent.  Likewise, since Texas prosecutors already are 
required to disclose exculpatory information in a post-trial context, and already are 
subject to discipline for failing to do so, we believe many prosecutors in Texas would 
see imposition of the proposed amendments as little more than piling on.  Moreover, it 
could well send a message that prosecutors are a disfavored segment of the bar, and 
that young lawyers should avoid becoming prosecutors if they want to avoid that 
stigma.  However, we believe that is not the Committee’s intent in considering the 
proposed amendments.  To that end, we stand ready and eager to work with the 
Committee in its consideration of this matter, as well as any others that touch upon 
prosecution as a facet of Texas law practice.  If the Committee has any questions, 
comments, or concerns in this regard, we will gladly address them. 
 
 We thank you for your time, attention, and consideration. 
 
 
 
      Very Truly Yours, 
 

       
 
      Scott Brumley 
      Chair, TDCAA Rule 3.09 Committee 
 
CC: 
Claude Ducloux 
Vincent Johnson 
Timothy D. Belton 
Amy Bresnen 
Harold Frederick “Rick” Hagen 
The Honorable Dennise Garcia 
W. Carl Jordan 
Karen J. Nicholson 
Trey Apffel 
Sylvia Borunda Firth 

000019



 TDCAA 3 09 Letter 10-19-2021   page 1 of 5 

 

 

 

      December 17, 2021 
 
 
Mr. M. Lewis Kinard 
Chair, State Bar Committee on Disciplinary Rules and Referenda 
7272 Greenville 
Dallas, TX 75231 
 
 

Members of the Texas District and County Attorneys Association (“TDCAA”) 
Rule 3.09 Committee watched the State Bar Committee on Disciplinary Rules and 
Referenda meeting held on December 8th with great interest.  In an effort to assist the 
Committee’s understanding of prosecutor concerns, we offer some additional 
information for your consideration.  
 
A. The extent of prosecutorial misconduct and consequences for such conduct. 
 
 One of the ideas that seems to drive the interest in this potential rule amendment 
by some is the notion that there are exonerations.  The question prosecutors wish to 
once again press is just what conduct of prosecutors we are seeking to address.  Is there 
an exoneration out there caused by prosecutorial misconduct of which we are unaware 
that cannot be or has not been addressed under current law and rules that can be 
addressed by the proposed rule? This question is asked in all sincerity; we believe that 
in crafting a rule or a law it is best to address concrete situations and not hypothetical 
concerns.  This is especially important when one discusses the application of terms such 
as “credible” and “reasonable likelihood.” What are the concrete examples of what a 
grievance committee in the future may consider “credible” or a “reasonable 
likelihood?” Without specific examples of what conduct the Committee seeks to 
address, prosecutors will be skeptical of the need for a new rule.   
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 We would like to bring the Committee’s attention to a report that was produced 
by TDCAA in 2012 titled Setting the Record Straight on Prosecutorial Misconduct.    The 
entire report may be read here:   https://www.tdcaa.com/wp-
content/uploads/Brady Resources/Reports & Articles/Setting-the-Record-
Straight.pdf. 
 
 The association undertook to study the issues surrounding exonerations with 
introspection.  Prosecutors, defense attorneys, and law professors gathered to discuss 
the extent to which prosecutorial conduct – and misconduct -- has contributed to 
wrongful convictions. the results did not surprise criminal law practitioners – 
prosecutorial misconduct has indeed been responsible for a small number of wrongful 
convictions, but the vast majority of wrongful convictions are due to causes other than 
prosecutorial misconduct.  In addition, the Report discusses the consequences that 
public prosecutors face for misconduct, which range from defeat at the polls to 
disbarment to jail.  
 
 We mention this not to minimize the significance of even one wrongful 
conviction because of prosecutorial misconduct, but to express to the committee that the 
numbers of such instances remain small, and indeed prosecutors already face serious 
consequences for failing to live up to their duties to disclose exculpatory evidence.     
 
B. Training on ethical and statutory duties regarding exculpatory evidence. 

 
We noted with interest the Committee’s discussion about how an amendment of 

Rule 3.09 may be useful as a tool to train prosecutors on their duties.  With all due 
respect, our profession is absolutely pre-occupied with training on our duty to disclose 
exculpatory evidence under case law, Rule 3.09, and the Michael Morton Act. 
Prosecutors supported the passage of a law in 2013 requiring every prosecutor to take a 
course on their duties to disclose exculpatory evidence within 180 days of entry into the 
profession, and to take a refresher course every four year. Tex. Gov’t Code Section 
41.111. The Association has produced the training with support of the Criminal Justice 
Section of the State Bar, and the current version of the training can be viewed for free by 
anyone on the TDCAA web site here: https://www.tdcaa.com/resources/brady. In 
addition, prosecutors’ duties and obligations under Rule 3.09 are discussed at virtually 
every TDCAA training event. In short, the passage of any new rule will not make our 
training any more timely, relevant or accessible than it already is – or more important in 
the minds of prosecutors.    
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C. The Michael Morton Act. 
 
 The Committee discussed the absence of a specific penalty for violation of the 
Michael Morton Act. Through discussions with our Executive Director, Robert Kepple, 
we can report that was deliberate.  Mr. Kepple was intimately involved in the 
negotiations surrounding the Michael Morton Act, and indeed at one point penalties for 
non-compliance were discussed. In fairness, however, legislators were prepared to 
make the penalties apply to prosecutors and defense attorneys who violated the Act.   
Faced with such an application, prosecutors and defense attorneys involved in the 
negotiation agreed that instead of a separate penalty provision we would rely on the 
good conduct of officers of the court, and on the use of the court’s contempt powers for 
abuses of the Act.      
  
D. Applicability of any new rule to all lawyers. 
 
 At one point the committee discussed the notion that the proposed amendment 
was an issue of morality – there is a moral obligation to make a wrongful conviction 
right, even if it wasn’t a case you personally handled.  That is an intriguing argument, 
that if compelling, begs the question --   shouldn’t such a moral obligation  apply to all 
Texas lawyers? Indeed, two states that have adopted some form of the ABA 3.8 model 
rule have extended the rule to all members of their bar: Arizona’s Rule 3.10 and North 
Carolina’s Rule 8.6. Here are the links to those rules: https://www.azbar.org/for-
lawyers/ethics/rules-of-professional-conduct, and:  https://www.ncbar.gov/for-
lawyers/ethics/rules-of-professional-conduct/rule-86-information-about-a-possible-
wrongful-conviction.          
 
E. Applicability to retired prosecutors.   
 
 We interpret Rule 3.09 and the Michael Morton Act as applying to individual 
prosecutors or “the state” and that those duties terminate when the individual is no 
longer a prosecutor.  There is a major exception to that, passed by the legislature in 
2013. In the 83rd Regular Session the legislature passed SB 325, codified in Section 
81.072 of the Government Code.  In that bill, the legislature mandated that any 
discipline of a prosecutor for a Brady violation or a violation of Rule 3.09 result in at 
least a public reprimand.  In addition, the legislature amended the law to provide that 
the statute of limitations for such a violation that resulted in a wrongful conviction does 
not begin to run until the wrongfully imprisoned person is released. This is a significant 
provision in the law that extends responsibility for such misconduct to prosecutors even 
after they have retired. 
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 Thus, any proposed amendment to Rule 3.09 would only extend to lawyers who 
have left the profession of prosecution, and could lead to some incongruous results. 
Here is an example: 
 
 The Executive Director of TDCAA is Robert Kepple, who last served as a 
prosecutor in 1990.  Even now he frequently gets inmate mail from people professing 
their innocence, sometimes in great detail. Under the current proposal and discussion of 
the committee, it would appear that because he served as a prosecutor 31 years ago he 
has an ethical obligation to investigate or otherwise handle this letter carefully, on 
penalty of state bar sanction.  But another TDCAA director who was never a prosecutor, 
or for that matter the director of a criminal defense organization who was never a 
prosecutor, could throw it in the trash.  The information in the letter could be just as 
compelling to both lawyers, yet one is free to ignore it. That certainly does not make the 
legal profession look good in the eyes of the public.   
 
 Thus, if the state indeed needs a rule that applies to lawyers in perpetuity, we 
humbly submit that it must apply to all lawyers.            
 
F. Conclusion. 
 
  
 
 
 We again thank you for your time, attention, and consideration. 
 
 
 
      Very Truly Yours, 
 

       
 
      Scott Brumley 
      Chair, TDCAA Rule 3.09 Committee 
 
CC: 
Claude Ducloux 
Vincent Johnson 
Timothy D. Belton 
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Amy Bresnen 
Harold Frederick “Rick” Hagen 
The Honorable Dennise Garcia 
W. Carl Jordan 
Karen J. Nicholson 
Trey Apffel 
Sylvia Borunda Firth 
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      January 24, 2022 
 
 
 
Mr. Lewis Kinard 
Chair, Committee on Disciplinary Rules and Referenda 
7272 Greenville 
Dallas, TX 75231 
 
 After the State Bar Committee on Disciplinary Rules and Referenda met on 
January 5th, the TDCAA Rule 3.09 Committee members reviewed the committee’s 
discussion.  In a continuing effort to assist the Committee’s understanding of prosecutor 
concerns, we offer the follow thoughts.  
 
A.  Misplaced reliance on notion that general exonerations point to a need for a 
specific rule 
 
 Prosecutors were hopeful that the meeting on January 5th might have produced 
some concrete examples of situations that give rise to the need for a new rule. That was 
not to be the case, so we are still left with little guidance on just what would constitute a 
violation of the expanded rule.  We remain unpersuaded that the very existence of 
exonerations necessitates this rule change because Texas has already addressed this 
issue. As we’ve noted before, Government Code Section 81.072 (enacted by the 
legislature in 2013) specifically provides that a prosecutor may face a grievance under 
Rule 3.09 if a wrongful conviction was caused by a Brady violation. This legislation 
was passed with prosecutor support. In short, there are very few exonerations based on 
prosecutor Brady violations, and the Texas Bar rules are already in place to address such 
a situation should it arise. 
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B.  Duty to investigate is an unfunded mandate 
 
 Many states that have adopted some version of ABA Model Rule 3.8 have 
declined to adopt the provisions relating to a duty to investigate. Eight states that have 
adopted a version of the rule require that the prosecutor make a disclosure to the  
proper court, defense attorney, or other authority, but do not require that the prosecutor 
undertake an investigation.  
 Any mandate that prosecutors must investigate potential wrongful convictions 
must come with the resources to accomplish that task.  The legislature has by statute 
and funding policy designated various groups other than prosecutors to be primarily 
responsible for the investigation of potentially wrongful convictions, including: 

• Law school innocence projects. These are funded through the Office of Court 
Administration budget and the Texas Indigent Defense Commission at 
$1,200,000 for the biennium. General Appropriations Act, Article IV, Office of 
Court Administration, Rider 5(d), page IV-26 (2021). This rider mandates that the 
Texas Indigent Defense Commission “contract with law schools at the University 
of Houston, the University of Texas, Texas Tech University, Texas Southern 
University, University of North Texas and Texas A&M University to support 
innocence project screening, investigation, and litigation activities regarding 
claims of actual innocence in non-capital cases in Texas and associated expenses 
necessary to conduct those activities. Funding shall be used to provide direct 
assistance to investigate actual innocence cases post-conviction and to pursue 
relief for defendants with credible claims of actual innocence, and shall not be 
used for legal clinic expenses, teaching, and student supervision.”  

• The Forensic Science Commission.  It is funded through the Office of Court 
Administration budget for this biennium at $1,367,222.  General Appropriations 
Act, Article IV, Office of Court Administration, Strategy A.1.3, page IV-24 (2021).  
The Commission’s duties include initiating investigations of forensic analysis 
and inquiring into the integrity and reliability of forensic science, and if a 
conviction is called into question, the Commission may refer the case to the 
Office of Capital and Forensic Writs. Tex. Code Crim. Pro. Art. 38.01 Sec. 4. 

• The Office of Capital and Forensic Writs.  It is funded for this biennium at 
$4,301,420.  General Appropriations Act Article IV, Office of Capital and Forensic 
Writs, Page IV-28 (2021).  Its statutory duties are found in Texas Government 
Code Chapter 78, Subchapter B, and include investigation and representation in 
post-conviction matters, including litigation under CCP Article 11.073 relating to 
wrongful convictions based on discredited science.  Tex. Gov’t Code Section 
78.054. Its enabling statute specifically invites the Office of Capital and Forensic 
Writs to “consult with law school clinics with applicable knowledge and 
experience and with other experts as necessary to investigate the facts of a 
particular case.” Tex. Gov’t Code Section 78.054(d). 
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 In contrast, the amount of funding that the legislature has dedicated to 
prosecutor offices to investigate potential wrongful conviction is $0.  Some larger  
prosecutor offices have secured funding to create dedicated conviction integrity units, 
complete with law enforcement support, and we applaud them for their efforts. But a 
new investigation mandate to every prosecutor in the state could prove very costly. 
And it may be an impossible chore for smaller offices. Texas has 336 prosecutor offices, 
of which 135 are one-lawyer offices and another 55 are two-lawyer offices (one elected 
prosecutor and a single assistant).   
 Conclusion:  The policy of the state has been to fund various entities to 
investigate potential wrongful convictions rather than assign the task to prosecutor 
offices or individual prosecutors. Texas prosecutors have taken the issue of wrongful 
convictions seriously and have cooperated in the resolution of those cases, but it is 
unrealistic to impose an ethical duty on every individual prosecutor to investigate 
claims of innocence when there is no practical ability to do so.   
    
C.  Duty to remedy a wrongful conviction is too vague 
 
 As with the duty to investigate, many states that have adopted a version of 
Model Rule 3.8 have declined to include an affirmative duty to remedy a wrongful 
conviction. This is a very vague requirement, and before it becomes an ethical 
requirement, prosecutors would appreciate more guidance from the committee on 
exactly what is expected.  Prosecutors often cooperate with and support efforts by 
attorneys appointed to represent a potentially wrongfully-convicted person, but beyond 
that we are uncertain what this vague language means.  
 
D.  Application of “moral duty” to all lawyers 
 
 It has been argued by some members of the Committee on Disciplinary Rules 
and Referenda that the duty to right wrongful convictions is a moral duty.  If so, 
logically it should apply to all lawyers -- with the proper limitations.  It would make no 
sense that one lawyer has a moral/ethical duty to rectify a wrongful conviction when a 
second lawyer is completely free to do nothing and ignore any evidence pointing to a 
wrongful conviction.  
 Arizona and North Carolina have carefully crafted rules here.  These states 
impose this ethical duty on all lawyers, but they also provide:  1) protections for client 
confidentiality; 2) a good faith exception in the body of the rule; and 3) a defense if the 
information is already in the hands of the appropriate governmental agency, the 
defendant, or the defense attorney.  We submit that any new rule adopted by the 
committee should apply to all lawyers and should include these provisions.   
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E.  The Hagen proposal    
 
 First, we are unaware of any state that has adopted something akin to Mr. 
Hagen’s proposal of cradle-to-grave Brady responsibilities for prosecutors who enter 
private practice. Furthermore, it would be mostly subsumed if the committee adopts the 
Arizona or North Carolina rule regarding wrongful convictions that applies to all 
lawyers.  
 We say “mostly“ because the Hagen proposal purports to expand not only a 
former prosecutor’s ethical duties, but also a former prosecutor’s constitutional and 
statutory duties.  Respectfully, we don’t believe that the Supreme Court has that 
authority in the disciplinary rulemaking process. In addition, we are uncertain how this 
would work as a practical matter. It is breathtaking in scope to think that someone who 
spent only one day as a prosecutor would have a continued lifelong duty as a prosecutor 
to continue to implement all constitutional and statutory mandates relating to 
exculpatory and mitigating evidence, especially something as demanding as the 
Michael Morton Act. (The potential disincentive this could create for any private lawyer 
to agree to serve as a special prosecutor or prosecutor pro tem in even just one case 
could seriously impact the administration of justice in some counties.) It is equally hard 
to imagine how someone who started as a prosecutor and then became a defense 
attorney or a judge would forevermore be required to continue to discharge affirmative 
constitutional and statutory duties as a prosecutor.  
 
F.  Conclusion 
 
 As you can tell, absent some concrete examples of cases that cannot be 
adequately addressed under today’s rules and statutes, our committee continues to 
struggle with the need for a rule revision. We certainly want to address a problem if 
there is one, so we continue to ask for more concrete examples that can guide us – and 
your committee – in crafting an appropriate rule that addresses any flaw in the current 
rule (if there is one).  But we also urge the committee to recognize that Texas has 
already addressed issues of Brady compliance with the enactment of the Michael 
Morton Act, the addition of Tex. Gov’t Code Section 81.072, and increased state bar 
enforcement of current rules.    Perhaps an amended Rule 3.8 is needed in other states 
that lack those protections, but not Texas.  
 
 Thank you once again for your consideration.     
   
      Very truly yours, 

       
      Scott Brumley 
      Chair, TDCAA Committee on Rule 3.09  
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CC: 
Robert Denby 
The Honorable Phyllis Martinez Gonzalez 
Claude Ducloux 
Vincent Johnson 
Timothy D. Belton 
Amy Bresnen 
Harold Frederick “Rick” Hagen 
Karen J. Nicholson 
Trey Apffel 
Sylvia Borunda Firth 
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