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MEETING OF THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 
 

January 9, 2019 
Texas Law Center, Room 101 

Austin, Texas 
 

MINUTES 
 
CALL TO ORDER 
 
The meeting was called to order at 10:30 a.m. 
 
In attendance: Chairman M. Lewis Kinard; Claude Ducloux; Amy Bresnen; Timothy Belton; 
Rick Hagen; W. Carl Jordan; Vincent Johnson; Hon. Dennise Garcia and Karen Nicholson.  Also 
present: Ray Cantu, Director; Brad Johnson, Staff Attorney; Michelle Jordan, Staff Attorney, and 
Cory Squires, Staff Liaison. 

 
Mr. Kinard introduced Karen Nicholson, who was recently appointed as a Public Member, and Brad 
Johnson, the new Staff Attorney for the Committee.  Mr. Kinard noted that Michelle Jordan would 
be departing her position as Staff Attorney and expressed the Committee’s gratitude for her work. 

 
A.  PUBLIC HEARING – ADVERTISING RULES 
 
The Committee heard comments from the public regarding the proposed advertising rules.  A 
number of speakers signed up to comment and addressed the Committee.  The Committee asked 
follow up questions to certain speakers.  Mr. Kinard stated that the Committee would continue to 
work on the proposed advertising rules. 

 
B.  APPROVAL OF MINUTES 
 
The Committee reviewed the minutes from the December 5, 2018, meeting.  Mr. Ducloux made 
a Motion that the Committee approve the minutes.  The Motion was seconded by Judge Garcia.  
The Committee voted in favor of the Motion. 

 
C.  RULES SUBMISSION PACKET FOR 18-3 AND 18-4 
 
Mr. Squires addressed the Committee on the status of these proposed rules.  Mr. Kinard discussed 
the transmission of the proposed rules to the State Bar of Texas Board of Directors.  The 
Committee received and reviewed a draft of a cover letter and memo for the Rules Submission 
Packet.  Mr. Kinard discussed the contents of the full packet, which will be sent to the Board of 
Directors. 

 
D.  RULE 1.01 COMPETENT AND DILIGENT REPRESENTATION 
 
With regard to the request by the Supreme Court regarding the proposed comment to Rule 1.01, 
Ms. Bresnen and Mr. Kinard are in the process of drafting a response to the Court.  Ms. Bresnen 
circulated a draft letter on this issue. 
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With regard to a proposed rule change, the Committee discussed Vincent Johnson’s 
recommended changes.  The Committee discussed requesting input on the issue from the Chief 
Disciplinary Counsel’s Office.  Mr. Belton made a Motion to publish the rule in March.  The 
Motion was seconded by Vincent Johnson.  The Committee voted in favor of the Motion. 

 
E.  RULE 6.05 – CONFLICTS AND PRO BONO 
 
Trish McAllister from the Texas Access to Justice Commission spoke to the Committee in 
support of the proposed rule.  She discussed what she believes are the benefits of such a rule and 
past problems she has observed because of a lack of such a rule. 
 
The Committee will put this issue on the February agenda for discussion. 

 
F. PUBLIC COMMENTS TO THE ADVERTISING RULES 
 
The Committee discussed the public comments to the proposed advertising rules that had been 
received thus far.  The advertising subcommittee will begin work on making revisions to the 
proposed rules based on public comments received and the discussions of the Committee. 
 
Mr. Ducloux made a Motion that the Committee notify the Texas Board of Legal Specialization 
that the Committee intends to follow their recommendations.  The Motion was seconded by Mr. 
Belton.  The Committee voted in favor of the Motion.  Mr. Ducloux will make the notification. 
 
Professor Johnson will research the trade name issues that the Committee discussed.  This issue 
will be put on the February meeting agenda. 

 
G. TIMELINES  
 
The Committee discussed the timelines for the proposed advertising rules and for Rule 1.01. 

 
H.  AGENDA ITEMS FOR NEXT MEETING 

 
In addition to the agenda items previously mentioned that will be addressed at the February 
meeting, Mr. Ducloux and Mr. Hagen will present their work on a proposed comment to Rule 
1.05, regarding exceptions requiring disclosure of confidential client information. 

 
ADJOURNMENT 
 
Mr. Ducloux made a Motion to Adjourn. Mr. Johnson seconded the Motion. The Committee 
voted in favor of the Motion and the meeting adjourned at 1:32 p.m. 
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 
OPERATING RULES AND PROCEDURES 

 
In accordance with Tex. Gov’t Code §81.0872, the Committee on Disciplinary Rules and 
Referenda (Committee) adopts the following operating rules and procedures: 
 
SECTION 1:  COMMITTEE COMPOSITION AND DUTIES 
 
1.01 Composition.  The Committee is composed of nine members. Seven members shall 
be attorneys of which four are appointed by the President of the State Bar of Texas and 
five are appointed by the Supreme Court of Texas.  Two members shall be public members 
of which one is appointed by the President of the State Bar and one is appointed by the 
Supreme Court of Texas.  The President of the State Bar and the Chief Justice of the 
Supreme Court of Texas shall alternate designating an attorney member of the Committee 
to serve as the presiding officer for a term of one year.  Committee members serve 
staggered three-year terms, with one-third of the members’ terms expiring each year. 

 
1.02 Duties.  The Committee shall regularly review the Texas Disciplinary Rules of 
Professional Conduct and the Texas Rules of Disciplinary Procedure.  The Committee shall 
at least annually issue a report on the adequacy of the rules to the Texas Supreme Court 
and the State Bar of Texas Board of Directors.  The Committee shall oversee the initial 
process for proposing a disciplinary rule. 
 
SECTION 2:  INITIATION OF RULE PROPOSAL PROCESS 
 
2.01 Request to Initiate the Rule Proposal Process.   A request to initiate the rule proposal 
process may be made by:  (1) A resolution of the State Bar of Texas Board of Directors; 
(2) a request by the Texas Supreme Court; (3) a request by the Commission for Lawyer 
Discipline; (4) a petition signed by at least of 10% of registered members of the State Bar; 
(5) a concurrent resolution of the legislature; or (6) a petition signed by at least 20,000 
people, of which at least 51% or 10,200 or more are Texas residents.  In addition, the 
Committee can initiate the process for proposing a rule. A Committee initiated rule 
proposal will follow the same timelines as those initiated in any other matter. 
 
2.02 Receipt of Request.   Upon receipt of a request to initiate the rule proposal process, 
the Committee will screen the request for compliance with Rule 2.01.  The date of receipt 
is defined as the first Committee meeting date after the request was sent. If the request does 
not comply with Rule 2.01, the Committee will notify the requestor and explain the 
requirements for proper submission.  If the request complies with Rule 2.01, the Committee 
will notify the requestor and determine within 60 days of receiving the request, whether to 
initiate or decline to initiate the rule proposal process.  If the Committee declines to initiate 
the rule proposal process, the Committee must issue a written decision as to its reason for 
declining and notify the requestor.  
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SECTION 3:  RULE PROPOSAL PROCESS 
 
3.01 Generally.   During the rule proposal process, the Committee shall 1) study the issue 
to be addressed by a proposed rule; 2) draft a rule, which can only address one subject; 3) 
publish the rule and solicit comments statewide from the public and members of the State 
Bar of Texas; 4) hold a public hearing on a proposed rule at the Committee’s discretion or 
when requested under Rule 3.02; 5) vote on a proposed rule; and 6) submit a recommended 
proposed rule to the State Bar of Texas Board of Directors.  
 
3.02   Publication, Comment Period and Public Hearing.  A proposed rule must be 
published in (1) the Texas Register and (2) the Texas Bar Journal within six months after 
the proposal process is initiated under Rule 2.01 and shall include a period of at least 30 
days for interested parties to submit comments on the rule to the Committee.  During the 
comment period, the Committee shall hold a public hearing on a proposed rule at the 
Committee’s discretion or if requested by (1) at least 25 people; a state agency or political 
subdivision of this state, or (3) an association with at least 25 members.  A proposed rule 
is considered withdrawn if not published in accordance with this section. 
  
3.03 Amendment.  The Committee may amend a proposed rule at the conclusion of the 
comment period provided in Rules 3.02. 
 
3.04 Deliberation and Vote.  The Committee shall vote whether to recommend a 
proposed rule to the Board of Directors not later than the 60th day after the comment period 
described in Rule 3.02 ends. The Committee may not recommend a proposed rule unless 
at least five Committee members favor recommendation. When the Committee meets to 
deliberate on a final draft of a proposed rule, the Committee will give notice of the meeting 
and the meeting will be open to the public. 
 
3.05 Submission to the Board of Directors.  The Committee shall submit a proposed rule 
recommended by the Committee to the Board of Directors. 
 
SECTION 4: MISCELLANEOUS 
 
4.01 Use of Technology. The Committee shall use technological solutions throughout the 
rule proposal process to promote (1) financial efficiency; and (2) comments from interested 
persons. 
 
4.02  Expired Time and Defeated Rule Proposal. The Committee may reinitiate the rule 
proposal process if either a time limit required expires or if a proposed rule is otherwise 
defeated. The Committee may petition the Supreme Court for an extension of any time 
limit. The petition must be made within 90 days after the original deadline. 
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4.03 Request for Public Information.  Requests for public information will be governed 
by Rule 12 of the Rules of Judicial Administration. 
 
4.04 Meetings.  The Committee may meet in person or telephonically and may conduct 
business by electronic means.   
 
4.05 Voting.  In any matter requiring a vote, a Committee member’s vote may be 
recorded by electronic means as long as the vote is recorded in the minutes. 
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DRAFTING PRACTICES FOR DISCIPLINARY RULES OF PROFESSIONAL CONDUCT  

APPLICABLE TO LAWYERS PRACTICING IN TEXAS 

 

 

 

   

1. Rules should prohibit or dictate certain behavior by a lawyer; the mandatory words were to be 
“shall” or “shall not” and “must” or “must not.”  Only if a lawyer did or did not do something could 
the lawyer be disciplined.   

2. The word “may” is used to indicate an exception to a prohibition, whether within the same rule or 
elsewhere in the rules. 

3. Avoid long narratives in favor of lists. 
4. Avoid the passive voice; the rule should call for or prohibit action. 
5. The ABA’s model rule language should be carefully evaluated before adoption; no one can be 

disciplined for violating a model rule. Texas’ disciplinary counsel as well as individual attorneys 
should be able to enforce the Texas language in their situations. 

6. Practice pointers are not appropriate in the TDRPC.  State Bar sections are free to issue and 
update guidance for Texas attorneys, but no one should be subject to discipline for actions that 
vary from such tips.  In some cases, examples are appropriate in comments to the rules (such as 
when certain Ethical Considerations in the old Code of Professional Responsibility were 
incorporated into comment language for our rules). 

7. Language should be consistent across all rules and comments whenever possible; a compelling 
reason is needed to use inconsistent terminology and that should be very rare. 

8. Liability should be clearly on individual lawyers; law firms and other entities are not licensed and 
therefore cannot have their licenses threatened by disciplinary action. 

9. Preserve the distinction between “disqualification” and “discipline” such as in rules relating to 
confidentiality and conflicts of interest. 

10. Comments should not restate the rule language, but should illustrate or explain unclear concepts.  
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

RULE PROPOSAL DOCKETING STATEMENT 

 

Docket No.:  18-8  

Subject:   Rule 1.01 Competent and Diligent Representation  

Request Received:  11-5-18  

 

Requestor:  Committee Proposal  

Contact Info:    

  

  

 

Description of Rule:    □  New Rule      X  Modification of Existing Rule    

 Add the Model Rule language about diligent representation to Rule 1.01  

   

 

Rules Affected by Proposal:  

Rule 1.01  

 

Assigned to:  Johnson and subcommittee  

 

Deadline to Initiate or Decline:     Completed:  12-5-18  

 

If declined:  Date of Written Decision: N/A  

 

Deadline to Publish in Texas Register: 6-5-19   Completed:    

 

Deadline to Publish in Bar Journal: 6-5-19               Completed:    

 

End Date of Comment Period:   5-1-19  

 

Date of Public Hearing(s):   4-18-19  

 

Deadline for Committee Final Vote: 6-30-19   Completed:    

 

Committee Referral to Board of Directors:   

  

Other Notes:  (The final vote must occur at either the 5-8-19 or 6-6-19 meeting)  

(Publication scheduled for 3-1-19, which means submit by 2-1-19 for Bar Journal)  
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REPORT BY 
THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

January 9, 2019 
 

The Texas Committee on Disciplinary Rules and Referenda (“Committee”) 
submits this report to the Texas Supreme Court. This report addresses a proposed change 
to both Comment 8 of Rule 1.01 as well as a proposed change to the actual text of Rule 
1.01, TDRPC. The Committee highly recommends both changes. 
 
Comment 8, Rule 1.01 Proposed Change: 

 
By letter dated September 10, 2018, the Supreme Court requested the Committee 

to study and make recommendations to the Court on the following matter: Proposed 
Amendment to Comment 8, Rule 1.01, TDRPC. The Computer and Technology Section 
and the Professional Development/Continuing-Legal Education Committee of the State 
Bar proposed an amendment to Comment 8, Rule 1.01, TDRPC, so that it would read:  

 
8. Because of the vital role of lawyers in the legal process, each lawyer should 
strive to become and remain proficient and competent in the practice of law, 
including the benefits and risks associated with relevant technology. To 
maintain the requisite knowledge and skill of a competent practitioner, a 
lawyer should engage in continuing study and education. If a system of peer 
review has been established, the lawyer should consider making use of it in 
appropriate circumstances. Isolated instances of faulty conduct or decision 
should be identified for purposes of additional study or instruction. 

 
After review of the request, the Committee voted to recommend this proposed 

change to comment 8 of Texas Rule 1.01 during our December 5, 2018, meeting. The 
Committee believes this language is appropriate. This same language is found in the 
comment to Model Rule 1.1 and is part of the ethics code in many states.  

 
 
Rule 1.01 Proposed Change: 
  

Upon examination of the proposed change to Comment 8, Rule 1.01, TDRPC, the 
Committee determined the need to change to the Rule itself. Texas Rule 1.01, which is 
entitled “Competent and Diligent Representation,” consolidates issues that are addressed 
in two separate provisions in the Model Rules: Model Rule 1.1, Competence, and Model 
Rule 1.3, Diligence. However, unlike the parallel provisions in the Model Rules, Texas 
Rule 1.01 contains no clear statement that a lawyer has a duty to act competently and a 
duty to act diligently. With this in mind, the CDRR also voted to initiate a rule change to 
address this deficiency by proposing the following change. 
 
Texas Rule 1.01 should be revised to read: 
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(a) A lawyer shall provide competent representation to a client. Competent 
representation requires the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the representation.  
(b) A lawyer shall act with reasonable diligence and promptness in 
representing a client.  
(c)(a) A lawyer shall not accept or continue employment in a legal matter 
which the lawyer knows or should know is beyond the lawyer's competence, 
unless:  

(1) another lawyer who is competent to handle the matter is, with the 
prior informed consent of the client, associated in the matter; or  
(2) the advice or assistance of the lawyer is reasonably required in an 
emergency and the lawyer limits the advice and assistance to that 
which is reasonably necessary in the circumstances.  

(d)(b) In representing a client, a lawyer shall not:  
(1) neglect a legal matter entrusted to the lawyer; or  
(2) frequently fail to carry out completely the obligations that the 
lawyer owes to a client or clients. 

(e)(c) As used in this Rule, “neglect” signifies inattentiveness involving a 
conscious disregard for the responsibilities owed to a client or clients. 

 
Pursuant to §81.0876, Government Code, the Committee voted on December 5, 

2018, to proceed with this proposed rule change and will submit it for publication in the 
next couple of months. 

 
 
 
 

 
 



 
The Supreme Court of Texas 

 
 
CHIEF JUSTICE 
   NATHAN L. HECHT 
 
JUSTICES 
   PAUL W. GREEN 
   PHIL JOHNSON 
   EVA M. GUZMAN 
   DEBRA H. LEHRMANN 
    JEFFREY S. BOYD 
    JOHN P. DEVINE 
    JEFFREY V. BROWN 
    JAMES D. BLACKLOCK 

 
 

201 West 14th Street     Post Office Box 12248     Austin TX 78711 
Telephone: 512/463-1312          Facsimile: 512/463-1365 

 
 
 
 
 
 
 

September 10, 2018 

 
CLERK 
   BLAKE A. HAWTHORNE 
 
GENERAL COUNSEL 
   NINA HESS HSU 
 
ADMINISTRATIVE ASSISTANT 
   NADINE SCHNEIDER 
 
PUBLIC INFORMATION OFFICER 
   OSLER McCARTHY 

 
 
Mr. Lewis Kinard 
Chair, Committee on Disciplinary Rules and Referenda 
American Heart Association 

 
 
  Re:  Proposed Amendment to Comment 8, Rule 1.01, TDRPC 
 
Dear Lewis: 
 
 The Supreme Court requests the Committee on Disciplinary Rules and Referenda to study 
and make recommendations to the Court on the following matter: 
 
Proposed Amendment to Comment 8, Rule 1.01, TDRPC. The Computer and Technology 
Section and the Professional Development/Continuing Legal Education Committee of the State 
Bar propose an amendment to Comment 8, Rule 1.01, TDRPC, set forth in the attached letter. 
 
 The Court is grateful for the Committee’s counsel and your leadership. 
 
      Sincerely, 
 
       
 
      Nathan L. Hecht 
      Chief Justice 
Attachment 
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Texas Committee on Disciplinary Rules and Referenda 
RULE PROPOSAL DOCKETING STATEMENT 

 
Docket No.:  18-6  
Subject:   All Advertising Rules-7.01, 7.02, 7.03, 7.04, 7.05, 7.06, 7.07  
Request Received:  7-11-18  
 
Requestor:  SBOT Board of Directors  
Contact Info:    

  
 
Description of Rule:    □  New Rule      X  Modification of Existing Rule    
Communications about services; Publicly disseminated advertisements & solicitations; 
Seeking employment & paying of related fees; Filing requirements; Exemptions to  
 filing requirements  
 
Rules Affected by Proposal:  
7.01, 7.02, 7.03, 7.04, 7.05, 7.06, 7.07  
 
Assigned to:  Subcommittee- Johnson, Bresnen and Ducloux  
 
Deadline to Initiate or Decline: 9-8-18   Completed:  9-4-18  
 
If declined:  Date of Written Decision: N/A  
 
Deadline to Publish in Texas Register: 3-1-19   Completed:  11-30-18  
 
Deadline to Publish in Bar Journal: 3-1-19 (really 2-1-19)Completed:  12-1-18  
 
End Date of Comment Period:   3-1-19  
 
Date of Public Hearing(s):   1-9-19  
 
Deadline for Committee Final Vote: 4-29-19   Completed:    
 
Committee Referral to Board of Directors:   
  
Other Notes:  final vote would have to be at 3-6-19 or 4-18-19 meeting  
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TO:  Committee on Disciplinary Rules and Referenda 
FROM:  CDRR Subcommittee on Lawyer Advertising 

 Vincent R. Johnson, Chair 
 Claude Ducloux and Amy Bresnen, Members 

Date:  JANUARY 31, 2019 
Re:  Rule 7.02  (amendments to include protections concerning    
  statements of special competence) 
 
After our public hearing, there was a consensus to keep the essence of Rule 7.04(b)(2) in 
the new rules, where it would fit well in our new proposed Rule 7.02, and also as subsection 
(b)(2); 
Claude  circulated this version (which now includes Vince Johnson’s proposed edits for 
“awkwardness” of the existing rule): 
 
(2) a lawyer who is a member of an organization the name of which implies that its 
members possess special competence, or who has been certified or designated by an 
organization as possessing special competence, may include a factually accurate 
statement of such membership or may include a factually accurate statement, 
“[certified area of specialization], [name of certifying organization],” but such 
statements may be made only if that organization has been accredited by the Texas 
Board of Legal Specialization as a bona fide organization that admits to membership or 
grants certification only on the basis of objective, exacting, publicly available 
standards (including high standards of individual character, conduct, and reputation) 
that are reasonably relevant to the special training or special competence that is 
implied and that are in excess of the level of training and competence generally 
required for admission to the Bar. 
 
Carl Jordan followed up with this suggested re-write to shorten the rule: 
 
(2) a lawyer who is a member of an organization the name of which implies that its 
members possess special competence, or who has been certified or designated by an 
organization as possessing special competence in a field of 
practice, may include a factually accurate, non-misleading statement of such 
membership or such certification, but only if that organization 
has been accredited by the Texas Board of LegalSpecialization as a bona 
fide organization that admits to membership or grants certification only on the 
basis of  published criteria which the TBLS has established as required for such 
certification. 
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 
RULE PROPOSAL DOCKETING STATEMENT 

 
Docket No.:  18-7  
Subject:   Rule 6.05 Conflicts and Pro Bono  
Request Received:  10-3-18  
 
Requestor:  Committee Proposal  
Contact Info:    

  
  

 
Description of Rule:    X   
 Rule would  
term pro bono representations  
 
Rules Affected by Proposal:  
  
 

    
 
Deadline to Initiate or Decline: N/A   Completed:    
 
If declined:  Date of Written Decision: N/A  
 

 :     Completed:    
 

 in Bar Journal:     Completed:    
 
End Date of Comment Period:     
 
Date of Public (s):     
 
Deadline for Committee Final Vote:     Completed:    
 
Committee Referral to Board of Directors:   
  

 Notes:    
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MEMO to CDRR  Dated 1-23-19 

FROM:  Claude Ducloux and Rick Hagen 

PROPOSED Comments to comments 18 and 20, of Rule 1.05 

 

Proposed Revisions to Comment 18. Rule 1.05 (substantial bodily harm) 

18.    Rule 1.05(e) and (f) place upon a lawyer both professional obligations and legal 
obligations in certain situations to make disclosure in order to prevent certain serious 
crimes by a client or to prevent involvement by the lawyer in a client's crimes or 
frauds. When a lawyer is required to reveal confidential information, or reasonably believes 
that revelation of confidential information is required, the information revealed should be 
done in a manner that protects the client while mitigating the harm the revelation seeks to 
prevent. Except when such disclosure is required by law, or death or serious bodily harm is 
likely to result, a lawyer's initial obligation is to attempt to dissuade the client from 
committing the crime or fraud or to persuade the client to take corrective action; see Rule 
1.02(d) and (e). 

 

Proposed Revision to Comment 20, Rule 1.05 

20. Although a violation of paragraph (e) will subject a lawyer to disciplinary action, the 
lawyer's decisions whether or how to act should not constitute grounds for discipline unless 
the lawyer's conduct was required by law, or the lawyer’s conduct in the light of those 
decisions was unreasonable under all existing circumstances as they reasonably appeared 
to the lawyer. This construction necessarily follows from the fact that paragraph (e) bases 
the lawyer's affirmative duty to act on how the situation “reasonably appears” to the 
lawyer, while that imposed by paragraph (f) arises only when a lawyer “knows” that the 
lawyer's services have been misused by the client. See also Rule 3.03(b). 
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Rule 1.05. Confidentiality of Information 
 
(a) “Confidential information” includes both “privileged information” and “unprivileged client 
information.” “Privileged information” refers to the information of a client protected by the 
lawyer-client privilege of Rule 503 of the Texas Rules of Evidence or of Rule 503 of the Texas 
Rules of Criminal Evidence or by the principles of attorney-client privilege governed by Rule 
501 of the Federal Rules of Evidence for United States Courts and Magistrates. “Unprivileged 
client information” means all information relating to a client or furnished by the client, other 
than privileged information, acquired by the lawyer during the course of or by reason of the 
representation of the client. 
 
(b) Except as permitted by paragraphs (c) and (d), or as required by paragraphs (e) and (f), a 
lawyer shall not knowingly: 
 

(1) Reveal confidential information of a client or a former client to: 
 

(i) a person that the client has instructed is not to receive the information; or 
 
(ii) anyone else, other than the client, the client's representatives, or the members, 
associates, or employees of the lawyer's law firm. 

 
(2) Use confidential information of a client to the disadvantage of the client unless the 
client consents after consultation. 
 
(3) Use confidential information of a former client to the disadvantage of the former 
client after the representation is concluded unless the former client consents after 
consultation or the confidential information has become generally known. 
 
(4) Use privileged information of a client for the advantage of the lawyer or of a third 
person, unless the client consents after consultation. 

 
(c) A lawyer may reveal confidential information: 
 

(1) When the lawyer has been expressly authorized to do so in order to carry out the 
representation. 
 
(2) When the client consents after consultation. 
 
(3) To the client, the client's representatives, or the members, associates, and employees 
of the lawyer's firm, except when otherwise instructed by the client. 

 
(4) When the lawyer has reason to believe it is necessary to do so in order to comply with 
a court order, a Texas Disciplinary Rules of Professional Conduct, or other law. 
 
(5) To the extent reasonably necessary to enforce a claim or establish a defense on behalf 
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of the lawyer in a controversy between the lawyer and the client. 
 
(6) To establish a defense to a criminal charge, civil claim or disciplinary complaint 
against the lawyer or the lawyer's associates based upon conduct involving the client or 
the representation of the client. 
 
(7) When the lawyer has reason to believe it is necessary to do so in order to prevent the 
client from committing a criminal or fraudulent act. 
 
(8) To the extent revelation reasonably appears necessary to rectify the consequences of 
a client's criminal or fraudulent act in the commission of which the lawyer's services had 
been used. 

 
(d) A lawyer also may reveal unprivileged client information: 
 

(1) When impliedly authorized to do so in order to carry out the representation. 
 
(2) When the lawyer has reason to believe it is necessary to do so in order to: 
 

(i) carry out the representation effectively; 
 

(ii) defend the lawyer or the lawyer's employees or associates against a claim of 
wrongful conduct; 
 
(iii) respond to allegations in any proceeding concerning the lawyer's 
representation of the client; or 
 
(iv) prove the services rendered to a client, or the reasonable value thereof, or 
both, in an action against another person or organization responsible for the 
payment of the fee for services rendered to the client. 
 

(e) When a lawyer has confidential information clearly establishing that a client is likely to 
commit a criminal or fraudulent act that is likely to result in death or substantial bodily harm to 
a person, the lawyer shall reveal confidential information to the extent revelation reasonably 
appears necessary to prevent the client from committing the criminal or fraudulent act. 
 
(f) A lawyer shall reveal confidential information when required to do so by Rule 3.03(a)(2), 
3.03(b), or by Rule 4.01(b). 
 
Comment: 
 
Confidentiality Generally 
 
1. Both the fiduciary relationship existing between lawyer and client and the proper functioning 
of the legal system require the preservation by the lawyer of confidential information of one who 

22

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1003812&DocName=TXSTRPCR4.01&FindType=L


has employed or sought to employ the lawyer. Free discussion should prevail between lawyer 
and client in order for the lawyer to be fully informed and for the client to obtain the full benefit 
of the legal system. The ethical obligation of the lawyer to protect the confidential information 
of the client not only facilitates the proper representation of the client but also encourages 
potential clients to seek early legal assistance. 
 
2. Subject to the mandatory disclosure requirements of paragraphs (e) and (f) the lawyer generally 
should be required to maintain confidentiality of information acquired by the lawyer during the 
course of or by reason of the representation of the client. This principle involves an ethical 
obligation not to use the information to the detriment of the client or for the benefit of the lawyer 
or a third person. In regard to an evaluation of a matter affecting a client for use by a third 
person, see Rule 2.02. 
 
3. The principle of confidentiality is given effect not only in the Texas Disciplinary Rules of 
Professional Conduct but also in the law of evidence regarding the attorney-client privilege and 
in the law of agency. The attorney-client privilege, developed through many decades, provides 
the client a right to prevent certain confidential communications from being revealed by 
compulsion of law. Several sound exceptions to confidentiality have been developed in the 
evidence law of privilege. Exceptions exist in evidence law where the services of the lawyer were 
sought or used by a client in planning or committing a crime or fraud as well as where issues 
have arisen as to breach of duty by the lawyer or by the client to the other. 
 
4. Rule 1.05 reinforces the principles of evidence law relating to the attorney-client privilege. 
Rule 1.05 also furnishes considerable protection to other information falling outside the scope 
of the privilege. Rule 1.05 extends ethical protection generally to unprivileged information 
relating to the client or furnished by the client during the course of or by reason of the 
representation of the client. In this respect Rule 1.05 accords with general fiduciary principles of 
agency. 
 
5. The requirement of confidentiality applies to government lawyers who may disagree with the 
policy goals that their representation is designed to advance. 
 
Disclosure for Benefit of Client 
 
6. A lawyer may be expressly authorized to make disclosures to carry out the representation and 
generally is recognized as having implied-in-fact authority to make disclosures about a client 
when appropriate in carrying out the representation to the extent that the client's instructions do 
not limit that authority. In litigation, for example, a lawyer may disclose information by admitting 
a fact that cannot properly be disputed, or in negotiation by making a disclosure that facilitates a 
satisfactory conclusion. The effect of Rule 1.05 is to require the lawyer to invoke, for the client, 
the attorney-client privilege when applicable; but if the court improperly denies the privilege, 
under paragraph (c)(4) the lawyer may testify as ordered by the court or may test the ruling as 
permitted by Rule 3.04(d). 
 
7. In the course of a firm's practice, lawyers may disclose to each other and to appropriate 
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employees information relating to a client, unless the client has instructed that particular 
information be confined to specified lawyers. Sub-paragraphs (b)(1) and (c)(3) continue these 
practices concerning disclosure of confidential information within the firm. 
 
Use of Information 
 
8. Following sound principles of agency law, subparagraphs (b)(2) and (4) subject a lawyer to 
discipline for using information relating to the representation in a manner disadvantageous to 
the client or beneficial to the lawyer or a third person, absent the informed consent of the client. 
The duty not to misuse client information continues after the client-lawyer relationship has 
terminated. Therefore, the lawyer is forbidden by subparagraph (b)(3) to use, in absence of the 
client's informed consent, confidential information of the former client to the client's 
disadvantage, unless the information is generally known. 
 
Discretionary Disclosure Adverse to Client 
 
9. In becoming privy to information about a client, a lawyer may foresee that the client intends 
serious and perhaps irreparable harm. To the extent a lawyer is prohibited from making 
disclosure, the interests of the potential victim are sacrificed in favor of preserving the client's 
information--usually unprivileged information--even though the client's purpose is wrongful. On 
the other hand, a client who knows or believes that a lawyer is required or permitted to disclose 
a client's wrongful purposes may be inhibited from revealing facts which would enable the lawyer 
to counsel effectively against wrongful action. Rule 1.05 thus involves balancing the interests of 
one group of potential victims against those of another. The criteria provided by the Rule are 
discussed below. 
 
10. Rule 503(d)(1), Texas Rules of Civil Evidence (Tex.R.Civ.Evid.), and Rule 503(d)(1), Texas 
Rules of Criminal Evidence (Tex.R.Crim.Evid.), indicate the underlying public policy of 
furnishing no protection to client information where the client seeks or uses the services of the 
lawyer to aid in the commission of a crime or fraud. That public policy governs the dictates of 
Rule 1.05. Where the client is planning or engaging in criminal or fraudulent conduct or where 
the culpability of the lawyer's conduct is involved, full protection of client information is not 
justified. 
 
11. Several other situations must be distinguished. First, the lawyer may not counsel or assist a 
client in conduct that is criminal or fraudulent. See Rule 1.02(c). As noted in the Comment to 
that Rule, there can be situations where the lawyer may have to reveal information relating to the 
representation in order to avoid assisting a client's criminal or fraudulent conduct, and sub-
paragraph (c)(4) permits doing so. A lawyer's duty under Rule 3.03(a) not to use false or 
fabricated evidence is a special instance of the duty prescribed in Rule 1.02(c) to avoid assisting 
a client in criminal or fraudulent conduct, and sub-paragraph (c)(4) permits revealing 
information necessary to comply with Rule 3.03(a) or (b). The same is true of compliance with 
Rule 4.01. See also paragraph (f). 
 
12. Second, the lawyer may have been innocently involved in past conduct by the client that was 
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criminal or fraudulent. In such a situation the lawyer has not violated Rule 1.02(c), because to 
“counsel or assist” criminal or fraudulent conduct requires knowing that the conduct is of that 
character. Since the lawyer's services were made an instrument of the client's crime or fraud, the 
lawyer has a legitimate interest both in rectifying the consequences of such conduct and in 
avoiding charges that the lawyer's participation was culpable. Sub-paragraph (c)(6) and (8) give 
the lawyer professional discretion to reveal both unprivileged and privileged information in order 
to serve those interests. See paragraph (g). In view of Tex.R.Civ.Evid. Rule 503(d)(1), and 
Tex.R.Crim.Evid. 503(d)(1), however, rarely will such information be privileged. 
 
13. Third, the lawyer may learn that a client intends prospective conduct that is criminal or 
fraudulent. The lawyer's knowledge of the client's purpose may enable the lawyer to prevent 
commission of the prospective crime or fraud. When the threatened injury is grave, the lawyer's 
interest in preventing the harm may be more compelling than the interest in preserving 
confidentiality of information. As stated in sub-paragraph (c)(7), the lawyer has professional 
discretion, based on reasonable appearances, to reveal both privileged and unprivileged 
information in order to prevent the client's commission of any criminal or fraudulent act. In 
some situations of this sort, disclosure is mandatory. See paragraph (e) and Comments 18-20. 
 
14. The lawyer's exercise of discretion under paragraphs (c) and (d) involves consideration of 
such factors as the magnitude, proximity, and likelihood of the contemplated wrong, the nature 
of the lawyer's relationship with the client and with those who might be injured by the client, the 
lawyer's own involvement in the transaction, and factors that may extenuate the client's conduct 
in question. In any case, a disclosure adverse to the client's interest should be no greater than the 
lawyer believes necessary to the purpose. Although preventive action is permitted by paragraphs 
(c) and (d), failure to take preventive action does not violate those paragraphs. But see paragraphs 
(e) and (f). Because these rules do not define standards of civil liability of lawyers for professional 
conduct, paragraphs (c) and (d) do not create a duty on the lawyer to make any disclosure and 
no civil liability is intended to arise from the failure to make such disclosure. 
 
15. A lawyer entitled to a fee necessarily must be permitted to prove the services rendered in an 
action to collect it, and this necessity is recognized by sub-paragraphs (c)(5) and (d)(2)(iv). This 
aspect of the rule, in regard to privileged information, expresses the principle that the beneficiary 
of a fiduciary relationship may not exploit the relationship to the detriment of the fiduciary. Any 
disclosure by the lawyer, however, should be as protective of the client's interests as possible. 
 
16. If the client is an organization, a lawyer also should refer to Rule 1.12 in order to determine 
the appropriate conduct in connection with this Rule. 
 
Client Under a Disability 
 
17. In some situations, Rule 1.02(g) requires a lawyer representing a client under a disability to 
seek the appointment of a legal representative for the client or to seek other orders for the 
protection of the client. The client may or may not, in a particular matter, effectively consent to 
the lawyer's revealing to the court confidential information and facts reasonably necessary to 
secure the desired appointment or order. Nevertheless, the lawyer is authorized by paragraph 
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(c)(4) to reveal such information in order to comply with Rule 1.02(g). See also paragraph 5, 
Comment to Rule 1.03. 
 
Mandatory Disclosure Adverse to Client 
 
18. Rule 1.05(e) and (f) place upon a lawyer professional obligations in certain situations to make 
disclosure in order to prevent certain serious crimes by a client or to prevent involvement by the 
lawyer in a client's crimes or frauds. Except when death or serious bodily harm is likely to result, 
a lawyer's initial obligation is to attempt to dissuade the client from committing the crime or fraud 
or to persuade the client to take corrective action; see Rule 1.02(d) and (e). 
 
19. Because it is very difficult for a lawyer to know when a client's criminal or fraudulent purpose 
actually will be carried out, the lawyer is required by paragraph (e) to act only if the lawyer has 
information “clearly establishing” the likelihood of such acts and consequences. If the 
information shows clearly that the client's contemplated crime or fraud is likely to result in death 
or serious injury, the lawyer must seek to avoid those lamentable results by revealing information 
necessary to prevent the criminal or fraudulent act. When the threatened crime or fraud is likely 
to have the less serious result of substantial injury to the financial interests or property of another, 
the lawyer is not required to reveal preventive information but may do so in conformity to 
paragraph (c)(7). See also paragraph (f); Rule 1.02(d) and (e); and Rule 3.03(b) and (c). 
 
20. Although a violation of paragraph (e) will subject a lawyer to disciplinary action, the lawyer's 
decisions whether or how to act should not constitute grounds for discipline unless the lawyer's 
conduct in the light of those decisions was unreasonable under all existing circumstances as they 
reasonably appeared to the lawyer. This construction necessarily follows from the fact that 
paragraph (e) bases the lawyer's affirmative duty to act on how the situation “reasonably appears” 
to the lawyer, while that imposed by paragraph (f) arises only when a lawyer “knows” that the 
lawyer's services have been misused by the client. See also Rule 3.03(b). 
 
Withdrawal 
 
21. If the lawyer's services will be used by the client in materially furthering a course of criminal 
or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.15(a)(1). After withdrawal, 
a lawyer's conduct continues to be governed by Rule 1.05. The lawyer's duties of mandatory 
disclosure under paragraph (e) are not affected by termination of the relationship. If disclosure 
during the relationship was permissive, disclosure thereafter remains permissive under 
paragraphs (6), (7), and (8) if the further requirements of such paragraph are met. Neither this 
Rule nor Rule 1.15 prevents the lawyer from giving notice of the fact of withdrawal, and no rule 
forbids the lawyer to withdraw or disaffirm any opinion, document, affirmation, or the like. 
 
Other Rules 
 
22. Various other Texas Disciplinary Rules of Professional Conduct permit or require a lawyer 
to disclose information relating to the representation. See Rules 1.07, 1.12, 2.02, 3.03 and 4.01. 
In addition to these provisions, a lawyer may be obligated by other provisions of statutes or other 
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law to give information about a client. Whether another provision of law supersedes Rule 1.05 
is a matter of interpretation beyond the scope of these Rules, but sub-paragraph (c)(4) protects 
the lawyer from discipline who acts on reasonable belief as to the effect of such laws. 
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

ADVERTISING RULES 
Below is the timeline for Rules 7.01 through 7.07 of the Texas Disciplinary Rules of Professional Conduct 
pertaining to lawyer advertising.  

INITIATED – September 4, 2018 

PUBLICATIONS – A proposed rule must be published in (1) the Texas Register and (2) the Texas Bar 
Journal within six months after the proposal process is initiated.   

• Texas Bar Journal – December 1, 2018 (Complete) 
• Texas Register – November 30, 2018  (Complete) 

NOTE: Publications will include details on dates and participation methods for the comment period and the public 
hearing. 

COMMENT PERIOD – Once initiated the proposal process shall include a period of at least 30 days for 
interested parties to submit comments on the rule to the Committee. The Committee has extended the 
comment period to 90 days. 

Public comments will be accepted through March 1, 2019. 

PUBLIC HEARING – There was a public hearing on January 9, 2019, in Room 101 at the Texas Law 
Center. 

FINAL VOTE – The Committee shall vote whether to recommend a proposed rule to the Board of 
Directors not later than the 60th day after the comment period. This vote must be held at a meeting 
open to the public and with notice to the public. 

The deadline to vote is April 29, 2019. Therefore, the vote would have to happen at either the March 6, 
2019, Committee meeting or the April 18, 2019, Committee meeting.  
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

Rule 1.01 Competent and Diligent Representation 
Below is the timeline for Rule 1.01 of the Texas Disciplinary Rules of Professional Conduct, pertaining to 
Competent and Diligent Representation.  

INITIATED – December 5, 2018 

PUBLICATIONS – A proposed rule must be published in (1) the Texas Register and (2) the Texas Bar 
Journal within six months after the proposal process is initiated.   

• Texas Bar Journal – June 5, 2019 (Submitted for publication in March 1, 2019, issue) 
• Texas Register – June 5, 2019 (To be submitted in February) 

NOTE: Publications will include details on dates and participation methods for the comment period and the public 
hearing. 

COMMENT PERIOD – Once initiated the proposal process shall include a period of at least 30 days for 
interested parties to submit comments on the rule to the Committee. The Committee has extended the 
comment period to two months. 

Public comments will be accepted through May 1, 2019. 

PUBLIC HEARING – There will be a public hearing on April 18, 2019, in Room 101 at the Texas Law 
Center. 

FINAL VOTE – The Committee shall vote whether to recommend a proposed rule to the Board of 
Directors not later than the 60th day after the comment period. This vote must be held at a meeting 
open to the public and with notice to the public. 

The deadline to vote is June 30, 2019. Therefore, the vote must be held at either the May 8, 2019, or 
the June 6, 2019, Committee meeting. 
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MEETINGS 
 
Below are the CDRR committee meeting dates and details for 2019. 
 
Members of the public are welcome to attend each quarterly meeting at the Texas Law Center. 
 
Quarterly meetings will take place one week prior to State Bar of Texas Board of Directors 
meetings. Quarterly meetings will be held at the Texas Law Center at 10:30 a.m. 
 
Any necessary monthly meetings will be held on the Wednesday of the first full work week of 
each month at 10:00 a.m. 
 
QUARTERLY MEETING DATES 
Meetings held at Texas Law Center 
Thursday, January 9, 2019: 10:30 a.m. – 2:30 p.m. 
Thursday, April 18, 2019: 10:30 a.m. – 2:30 p.m. 
Thursday, June 6, 2019: 10:30 a.m. – 2:30 p.m. 
Thursday, September (TBD), 2019: 10:30 a.m. – 2:30 p.m 
 
MONTHLY MEETING DATES 
Meeting held via Teleconference 
Wednesday, February 6, 2019: 10:00 a.m. – 12:00 p.m. 
Wednesday, March 6, 2019: 10:00 a.m. – 12:00 p.m. 
Wednesday, May 8, 2019: 10:00 a.m. – 12:00 p.m. 
Wednesday, July 3, 2019: 10:00 a.m. – 12:00 p.m.  
Wednesday, August 7, 2019: 10:00 a.m. – 12:00 p.m.  
Wednesday, October 9, 2019: 10:00 a.m. – 12:00 p.m. 
Wednesday, November 6, 2019: 10:00 a.m. – 12:00 p.m. 
Wednesday, December 4, 2019: 10:00 a.m. – 12:00 p.m. 
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