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August 7, 2020
Mr. John Charles “Charlie” Ginn, Chair
State Bar of Texas Board of Directors
McCraw Law Group

RE:

Submission of Proposed Rules Recommendation – Rule 8.03, Texas Disciplinary
Rules of Professional Conduct, and Rules 1.06 and 9.01, Texas Rules of
Disciplinary Procedure

Dear Mr. Ginn:
Pursuant to section 81.0875 of the Texas Government Code, the Committee on
Disciplinary Rules and Referenda initiated the rule proposal process for proposed amendments to
Rule 8.03 of the Texas Disciplinary Rules of Professional Conduct and Rules 1.06 and 9.01 of the
Texas Rules of Disciplinary Procedure, relating to reporting professional misconduct and
reciprocal discipline for federal court or federal agency discipline. The Committee published the
proposed rule changes in the Texas Bar Journal and the Texas Register. The Committee solicited
and considered public comments and held a public hearing on the proposed rule changes. At its
August 5, 2020, meeting, the Committee voted to recommend the proposal to the Board of
Directors with certain amendments.
Included in this submission packet, you will find the proposed rules recommended by the
Committee, as well as other supporting materials. Section 81.0877 of the Government Code
provides that the Board is to vote on each proposed disciplinary rule recommended by the
Committee not later than the 120th day after the date the rule is received from the Committee. The
Board can vote for or against a proposed rule or return a proposed rule to the Committee for
additional consideration.
As a reminder, if a majority of the Board approves a proposed rule, the Board shall petition
the Supreme Court of Texas to order a referendum on the proposed rule as provided by section
81.0878 of the Government Code.
As always, thank you for your attention to this matter and for your service to the State Bar.
Should the Board require any other information, please do not hesitate to contact me.
Committee on Disciplinary Rules and Referenda
P.O. Box 12487, Austin, TX 78711
cdrr@texasbar.com
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www.texasbar.com/cdrr

Sincerely,

Lewis Kinard
Chair, Committee on Disciplinary Rules and
Referenda
cc:

Larry P. McDougal Sr.
Sylvia Borunda Firth
Randall O. Sorrels
Trey Apffel
John Sirman
Ray Cantu
KaLyn Laney
Seana Willing
Ross Fischer
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Committee on Disciplinary Rules and Referenda
Overview of Proposed Rule Changes
Rule 8.03, Texas Disciplinary Rules of Professional Conduct
Rules 1.06 and 9.01, Texas Rules of Disciplinary Procedure
Reporting Professional Misconduct and Reciprocal Discipline for
Federal Court or Federal Agency Discipline
Provided here is a summary of the actions and rationale of the Committee on Disciplinary
Rules and Referenda (Committee) related to proposed changes to Rule 8.03 of the Texas
Disciplinary Rules of Professional Conduct (TDRPC) and Rules 1.06 and 9.01 of the Texas Rules
of Disciplinary Procedure (TRDP), pertaining to reporting professional misconduct and reciprocal
discipline for federal court or federal agency discipline.
Actions by the Committee
•
•

•

•
•
•

Initiation – The Committee voted to initiate the rule proposal process at its February 5,
2020, meeting.
Publication – The proposed rule changes were published in the April 2020 issue of the
Texas Bar Journal and the March 27, 2020, issue of the Texas Register. The proposed rule
changes were concurrently posted on the Committee’s website. Information about the
public hearing and the submission of public comments was included in the publications
and on the Committee’s website.
Additional Outreach – Email notifications regarding the proposed rule changes were sent
to all Texas lawyers (other than those who have voluntarily opted out of receiving email
notices), Committee email subscribers, and other potentially interested parties on April 1,
June 1, and June 10, 2020. Additional email notifications were sent to Committee email
subscribers on May 1 and June 15, 2020.
Public Comments – The Committee accepted public comments through June 20, 2020.
The Committee received a total of 13 written public comments from 12 individuals.
Public Hearing – On June 18, 2020, the Committee held a public hearing by Zoom
teleconference. One member of the public addressed the Committee at the public hearing.
Recommendation – The Committee voted at its August 5, 2020, meeting to recommend
the proposal to the State Bar of Texas Board of Directors (Board) with certain amendments.

Overview
By a letter dated December 18, 2019, Noelle Reed, Chair of the Commission for Lawyer
Discipline (Commission), submitted a request 1 on behalf of the Commission for the Committee to
initiate the rule proposal process and consider certain amendments to Rule 8.03(f), TDRPC, and
1

See Letter from Commission Chair Noelle Reed to Committee Chair Lewis Kinard (Dec. 18, 2019) at page 9 of this
packet.
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Rules 1.06 and/or 9.01, TRDP, to expressly extend self-reporting and reciprocal-discipline
provisions to cover discipline by a federal court or federal agency. 2 As stated in Commission Chair
Reed’s letter:
Under [Rule 1.06(CC)(2), TRDP], reciprocal discipline may be pursued for
attorney misconduct that results in discipline issued in another state or in the
District of Columbia. Though federal judges and federal agencies, such as the
Executive Office for Immigration Review (EOIR), do not sanction attorneys with
great frequency, attorneys licensed in Texas should not be able to avoid reporting
federal court discipline to the [Office of the Chief Disciplinary Counsel] under
TDRPC Rule 8.03(f), nor should they be able to avoid reciprocal discipline in
Texas, when such discipline is warranted to protect the public.
At its February 5, 2020, meeting, the Committee voted to initiate the rule proposal process
as requested by the Commission. After careful deliberation, the Committee voted to publish
proposed changes to Rule 8.03, TDRPC, and Rules 1.06 and 9.01, TRDP.3 The proposed changes
extend self-reporting and reciprocal-discipline provisions to cover certain federal court or federal
agency discipline.
In drafting the proposal, the Committee took care to include language defining what
constitutes “discipline” by a federal court or federal agency for purposes of the proposed selfreporting and reciprocal-discipline requirements. As originally published for public comment, the
proposed new language provided that, for purposes of Rule 8.03(f), TDRPC, and Part IX, TRDP,
“‘discipline’ by a federal court or federal agency includes any action affecting the lawyer’s ability
to practice before that court or agency or any public reprimand; the term does not include a letter
of ‘warning’ or ‘admonishment’ or a similar advisory by a federal court or federal agency.”
After publication, the Committee deliberated on amending the proposed language to more
narrowly define what constitutes “discipline” by a federal court or federal agency.
At its August 5, 2020, meeting, the Committee voted to amend the proposal to expressly
limit the proposed new language for Rule 8.03(f), TDRPC, and Rule 9.01, TDRP, to define
“‘discipline’ by a federal court or federal agency [to mean] a public reprimand, suspension, or
disbarment [emphasis added],” and to recommend the proposal, as amended, to the Board. 4 The
recommended proposal continues to clarify that “the term does not include a letter of ‘warning’ or
‘admonishment’ or a similar advisory by a federal court or federal agency.” In particular, the
2

Currently, Rule 8.03(f), TDRPC, requires an attorney to report discipline by “the attorney-regulatory agency of
another jurisdiction” to the Office of the Chief Disciplinary Counsel (CDC), and Part IX, TRDP, sets out procedures
wherein the CDC shall petition the Board of Disciplinary Appeals requesting that the attorney “disciplined in another
jurisdiction” be disciplined in Texas. Rule 9.01, TRDP, states, “A certified copy of the order or judgment is prima
facie evidence of the matters contained therein, and a final adjudication in another jurisdiction that an attorney licensed
to practice law in Texas has committed Professional Misconduct is conclusive for the purposes of a Disciplinary
Action under this Part, subject to the defenses set forth in Rule 9.04 below.”
3
The proposed rule changes, as originally published for public comment in the April 2020 issue of the Texas Bar
Journal, are available at page 12 of this packet.
4
The proposed amendments adopted by the Committee are available at page 13 of this packet. The final recommended
version of the proposal, which includes the aforementioned amendments, is available at page 6 of this packet.
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Committee intended the amendments to clarify that the proposed self-reporting and reciprocaldiscipline provisions are not applicable to mere procedural disqualification in a particular case
before a federal court or federal agency.
Public Comments
The Committee received several public comments regarding the published proposal. A
number of comments raised concerns about the scope of the originally published proposal based
upon its inclusion of the phrase “any action affecting the lawyer’s ability to practice before that
court or agency” in its definition of “discipline” by a federal court or federal agency. 5
As previously discussed, the Committee subsequently amended the proposal by expressly
limiting “discipline” by a federal court or federal agency to mean “a public reprimand, suspension,
or disbarment” for purposes of Rule 8.03, TDRPC, and Part IX, TRDP. The amended language
recommended by the Committee clarifies that the provisions at issue are not intended to address
mere procedural disqualification in a particular case before a federal court or federal agency, and
are limited to the categories of discipline listed.
Further, Rule 8.05(a), TDRPC, specifies that a lawyer “may be disciplined here for conduct
occurring in another jurisdiction or resulting in lawyer discipline in another jurisdiction, if it is
professional misconduct under Rule. 8.04.” Comment 3 to that Rule states, “[t]his state will not
impose discipline for conduct arising in connection with the practice of law in another jurisdiction
or resulting in lawyer discipline in another jurisdiction unless that conduct constitutes professional
misconduct under Rule 8.04.”
Additional Documents
Included on the pages that follow are the final recommended version of the proposed rule
changes, the published proposal that appeared in the April 2020 issue of the Texas Bar Journal,
amendments to the published proposal, and public comments received.
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See, e.g., Public Comments from Jessica Lewis (page 20 of this packet), Richard Schafer (page 23 of this packet),
Eddie Gomez (page 25 of this packet), and Allan Goldstein (page 26 of this packet).
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
Texas Rules of Disciplinary Procedure
Rule 1.06. Definitions
Rule 9.01. Orders From Other Jurisdictions
(August 2020 Recommended Version)
Proposed Rules (Redline Version)
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
***
(f)

A lawyer who has been disciplined by the attorney-regulatory agency of another
jurisdiction, or by a federal court or federal agency, must notify the chief disciplinary
counsel within 30 days of the date of the order or judgment. The notice must include a copy
of the order or judgment. For purposes of this paragraph, “discipline” by a federal court or
federal agency means a public reprimand, suspension, or disbarment; the term does not
include a letter of “warning” or “admonishment” or a similar advisory by a federal court
or federal agency.

***
Texas Rules of Disciplinary Procedure
1.06.

Definitions:

***
CC.

“Professional Misconduct” includes:

***
2.
Attorney conduct that occurs in another state or in the District of Columbia
jurisdiction, including before any federal court or federal agency, and results in the
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disciplining of an attorney in that other jurisdiction, if the conduct is Professional
Misconduct under the Texas Disciplinary Rules of Professional Conduct.
***
9.01. Orders From Other Jurisdictions: Upon receipt of information indicating that an
attorney licensed to practice law in Texas has been disciplined in another jurisdiction, including
by any federal court or federal agency, the Chief Disciplinary Counsel shall diligently seek to
obtain a certified copy of the order or judgment of discipline from the other jurisdiction, and file
it with the Board of Disciplinary Appeals along with a petition requesting that the attorney be
disciplined in Texas. A certified copy of the order or judgment is prima facie evidence of the
matters contained therein, and a final adjudication in another jurisdiction that an attorney licensed
to practice law in Texas has committed Professional Misconduct is conclusive for the purposes of
a Disciplinary Action under this Part, subject to the defenses set forth in Rule 9.04 below. For
purposes of this Part, “discipline” by a federal court or federal agency means a public reprimand,
suspension, or disbarment; the term does not include a letter of “warning” or “admonishment” or
a similar advisory by a federal court or federal agency.
***
Proposed Rules (Clean Version)
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
***
(f)

A lawyer who has been disciplined by the attorney-regulatory agency of another
jurisdiction, or by a federal court or federal agency, must notify the chief disciplinary
counsel within 30 days of the date of the order or judgment. The notice must include a copy
of the order or judgment. For purposes of this paragraph, “discipline” by a federal court or
federal agency means a public reprimand, suspension, or disbarment; the term does not
include a letter of “warning” or “admonishment” or a similar advisory by a federal court
or federal agency.

***
Texas Rules of Disciplinary Procedure
1.06.

Definitions:

***
CC.

“Professional Misconduct” includes:
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***
2.
Attorney conduct that occurs in another jurisdiction, including before any
federal court or federal agency, and results in the disciplining of an attorney in that
other jurisdiction, if the conduct is Professional Misconduct under the Texas
Disciplinary Rules of Professional Conduct.
***
9.01. Orders From Other Jurisdictions: Upon receipt of information indicating that an
attorney licensed to practice law in Texas has been disciplined in another jurisdiction, including
by any federal court or federal agency, the Chief Disciplinary Counsel shall diligently seek to
obtain a certified copy of the order or judgment of discipline from the other jurisdiction, and file
it with the Board of Disciplinary Appeals along with a petition requesting that the attorney be
disciplined in Texas. A certified copy of the order or judgment is prima facie evidence of the
matters contained therein, and a final adjudication in another jurisdiction that an attorney licensed
to practice law in Texas has committed Professional Misconduct is conclusive for the purposes of
a Disciplinary Action under this Part, subject to the defenses set forth in Rule 9.04 below. For
purposes of this Part, “discipline” by a federal court or federal agency means a public reprimand,
suspension, or disbarment; the term does not include a letter of “warning” or “admonishment” or
a similar advisory by a federal court or federal agency.
***
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STATE BAR OF TEXAS
Noelle Reed
Chair, Commission for Lawyer Discipline

December 18, 2019
Mr. Lewis Kinard, Chair
Committee on Disciplinary Rules and Referenda
P.O. Box 12487
Austin, TX 78711
Dear Chairman Kinard:
Pursuant to Sec. 87.0875(c)(3) of the Texas Government Code, the Commission for Lawyer
Discipline (CFLD) respectfully requests that the Committee on Disciplinary Rules and Referenda (CDRR)
initiate the rule proposal process and consider certain amendments to (1) Rule 1.05 of the Texas
Disciplinary Rules of Professional Conduct (TDRPC); and (2) TDRPC Rule 8.03(f), along with Rule 1.06
and/or Rule 9.01 of the Texas Rules of Disciplinary Procedure (TRDP).
I.

TDRPC Rule 1.05 and the Suicidal Client

Suicide and threats of suicide are not unusual in legal matters - particularly in emotionally charged,
high-conflict cases involving divorce, child custody, and domestic violence. According to calls to the
Office of the Chief Disciplinary Counsel (CDC) ethics helpline, lawyers involved in these types of cases
frequently encounter clients who are contemplating suicide, causing the lawyer to wrestle with his/her
moral obligation to try to stop the client from committing the act and his/her ethical obligations to maintain
client confidentiality under Rule 1.05. Although Rule 1.05 includes exceptions permitting and/or requiring
the disclosure of confidential information to prevent a client from committing a criminal or fraudulent act
under certain circumstances, under Texas law, suicide is neither a crime nor a fraudulent act. Therefore,
under Rule 1.05 as it is currently drafted, an attorney risks violating Rule 1.05 by disclosing confidential
information he/she believes is necessary to prevent a client from committing suicide.
Many lawyers who have encountered this situation have told CDC ethics attorneys that they would
be willing to risk discipline in order to attempt to prevent a client from committing suicide. Others have
indicated that revealing a client’s confidential information in an effort to prevent the client from
committing suicide would not be worth the risk. All agree that bringing clarity and certainty to the rule
would be helpful.
Additionally, although some may argue that a client threatening suicide may be likely to utilize
criminally prohibited methods to carry out such an act (thereby potentially authorizing disclosure), a
lawyer's ability to act should not turn on this fact-specific and unsettled analysis, particularly in a situation
in which time may be of the essence.
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Rule 1.05(c)(7) governs the permissive disclosure of confidential information to prevent a criminal
or fraudulent act by a client, while Rule 1.05(e) governs mandatory disclosure of information necessary
to prevent a criminal or fraudulent act by a client. The following suggested amendments to Rule 1.05
would address the current gap regarding a client contemplating suicide.

1.05(c) A lawyer may reveal confidential information:
…
(7) When the lawyer has reason to believe it is necessary to do so in order to prevent the client from
committing a criminal or fraudulent act, or any other act that is likely to result in death or
substantial bodily harm to a person, including the client, regardless of whether it constitutes a
criminal act.
…
1.05(e) When a lawyer has confidential information clearly establishing that a client is likely to commit
a criminal or fraudulent an act that is likely to result in death or substantial bodily harm to a person,
including the client, the lawyer shall reveal confidential information to the extent revelation
reasonably appears necessary to prevent the client from committing the criminal or fraudulent act.

II.

Reciprocal Discipline for Federal Court or Federal Agency Discipline.

Currently, the CDC does not have express authority to issue reciprocal discipline against an
attorney who has been sanctioned, suspended, or disbarred from practicing in federal court, including a
bankruptcy or immigration court. Under TDRP Rule 1.06(CC)(2), reciprocal discipline may be pursued
for attorney misconduct that results in discipline issued in another state or in the District of Columbia.
Though federal judges and federal agencies, such as the Executive Office for Immigration Review (EOIR),
do not sanction attorneys with great frequency, attorneys licensed in Texas should not be able to avoid
reporting federal court discipline to the CDC under TDRPC Rule 8.03(f), nor should they be able to avoid
reciprocal discipline in Texas, when such discipline is warranted to protect the public.

TDRPC Rule 8.03(f) reads as follows:
A lawyer who has been disciplined by the attorney-regulatory agency of another jurisdiction must
notify the chief disciplinary counsel within 30 days of the date of the order or judgment. The notice
must include a copy of the order or judgment.

2
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TRDP Rule 9.01 reads as follows:
Orders From Other Jurisdictions: Upon receipt of information indicating that an attorney licensed
to practice law in Texas has been disciplined in another jurisdiction, the Chief Disciplinary Counsel
shall diligently seek to obtain a certified copy of the order or judgment of discipline from the other
jurisdiction, and file it with the Board of Disciplinary Appeals along with a petition requesting that
the attorney be disciplined in Texas. A certified copy of the order or judgment is prima facie evidence
of the matters contained therein, and a final adjudication in another jurisdiction that an attorney
licensed to practice law in Texas has committed Professional Misconduct is conclusive for the
purposes of a Disciplinary Action under this Part, subject to the defenses set forth in Rule 9.04 below.
Addressing this gap could be accomplished in several ways: (1) amend TDRP Rule 9.01 to include
the following language - “…an attorney licensed to practice law in Texas has been disciplined in another
jurisdiction state, by a federal court, or by a federal agency…”; (2) amend TDRP Rule 1.06(CC)(2) to
include the following language – “Attorney conduct that occurs in another state, a federal court, before
a federal agency, or in the District of Columbia…”; (3) amend TDRPC Rule 8.03(f) to add the following
language – “…the attorney-regulatory agency of another jurisdiction, including a federal court or
federal agency, …”; or (4) add a separate definition under TDRP Rule 1.06 for “other jurisdiction” that
would include federal courts and federal agencies. This change would enable the CDC to rely on orders
or judgments of discipline issued by federal courts and agencies to more effectively address attorney
misconduct without having to separately prove the underlying allegations and without the risk that the
statute of limitations bars a new action for the underlying misconduct.
On behalf of the Commission and the Chief Disciplinary Counsel, we thank you in advance for
your consideration of these proposed changes.
Please contact us if you need additional information or have any questions or concerns.
Respectfully yours,

Noelle Reed, Chair
Commission for Lawyer Discipline

3
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[Published Proposal from April 2020 Texas Bar Journal; Subsequent Amendments Included in Recommended Version at Page 6]

Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
Texas Rules of Disciplinary Procedure
Rule 1.06. Definitions
Rule 9.01. Orders From Other Jurisdictions (Reciprocal Discipline)
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible for
overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the Committee publishes
the following proposed rules. The Committee will accept comments concerning the proposed rules through June 20, 2020. Comments
can be submitted at texasbar.com/CDRR or by email to CDRR@texasbar.com. A public hearing on the proposed rules will be held at
10:30 a.m. on June 18, 2020, in Room 101 of the Texas Law Center (1414 Colorado St., Austin, Texas, 78701).
Proposed Rules (Clean Version)
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
***
(f) A lawyer who has been disciplined by the attorney-regulatory agency of
another jurisdiction, or by a federal court or federal agency, must notify the
chief disciplinary counsel within 30 days of the date of the order or judgment.
The notice must include a copy of the order or judgment. For purposes of
this paragraph, “discipline” by a federal court or federal agency includes any
action affecting the lawyer’s ability to practice before that court or agency
or any public reprimand; the term does not include a letter of “warning”
or “admonishment” or a similar advisory by a federal court or federal agency.
***
Texas Rules of Disciplinary Procedure
1.06. Definitions:
***
CC. “Professional Misconduct” includes:
***
2. Attorney conduct that occurs in another jurisdiction, including
before any federal court or federal agency, and results in the
disciplining of an attorney in that other jurisdiction, if the conduct is
Professional Misconduct under the Texas Disciplinary Rules of
Professional Conduct.
***
9.01.
Orders From Other Jurisdictions: Upon receipt of information
indicating that an attorney licensed to practice law in Texas has been
disciplined in another jurisdiction, including by any federal court or federal
agency, the Chief Disciplinary Counsel shall diligently seek to obtain a
certified copy of the order or judgment of discipline from the other
jurisdiction, and file it with the Board of Disciplinary Appeals along with
a petition requesting that the attorney be disciplined in Texas. A certified
copy of the order or judgment is prima facie evidence of the matters
contained therein, and a final adjudication in another jurisdiction that
an attorney licensed to practice law in Texas has committed Professional
Misconduct is conclusive for the purposes of a Disciplinary Action under
this Part, subject to the defenses set forth in Rule 9.04 below. For purposes
of this Part, “discipline” by a federal court or federal agency includes any
action affecting the lawyer’s ability to practice before that court or agency
or any public reprimand; the term does not include a letter of “warning” or
“admonishment” or a similar advisory by a federal court or federal agency.
*** TBJ

Proposed Rules (Redline Version)
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
***
(f) A lawyer who has been disciplined by the attorney-regulatory agency of
another jurisdiction, or by a federal court or federal agency, must notify the
chief disciplinary counsel within 30 days of the date of the order or judgment.
The notice must include a copy of the order or judgment. For purposes of
this paragraph, “discipline” by a federal court or federal agency includes any
action affecting the lawyer’s ability to practice before that court or agency
or any public reprimand; the term does not include a letter of “warning”
or “admonishment” or a similar advisory by a federal court or federal agency.
***
Texas Rules of Disciplinary Procedure
1.06. Definitions:
***
CC. “Professional Misconduct” includes:
***
2. Attorney conduct that occurs in another state or in the District
of Columbia jurisdiction, including before any federal court or
federal agency, and results in the disciplining of an attorney in
that other jurisdiction, if the conduct is Professional Misconduct
under the Texas Disciplinary Rules of Professional Conduct.
***
9.01.
Orders From Other Jurisdictions: Upon receipt of information
indicating that an attorney licensed to practice law in Texas has been
disciplined in another jurisdiction, including by any federal court or federal
agency, the Chief Disciplinary Counsel shall diligently seek to obtain a certified
copy of the order or judgment of discipline from the other jurisdiction, and
file it with the Board of Disciplinary Appeals along with a petition requesting
that the attorney be disciplined in Texas. A certified copy of the order or
judgment is prima facie evidence of the matters contained therein, and a
final adjudication in another jurisdiction that an attorney licensed to practice
law in Texas has committed Professional Misconduct is conclusive for the
purposes of a Disciplinary Action under this Part, subject to the defenses set
forth in Rule 9.04 below. For purposes of this Part, “discipline” by a federal
court or federal agency includes any action affecting the lawyer’s ability to
practice before that court or agency or any public reprimand; the term does
not include a letter of “warning” or “admonishment” or a similar advisory
by a federal court or federal agency.
***
texasbar.com/tbj
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Proposed Amendments to Proposed Rule Changes
Reporting Professional Misconduct and Reciprocal Discipline for
Federal Court or Federal Agency Discipline
Proposed Rules (New Proposed Amendments in Red)
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
***
(f)

A lawyer who has been disciplined by the attorney-regulatory agency of another
jurisdiction, or by a federal court or federal agency, must notify the chief disciplinary
counsel within 30 days of the date of the order or judgment. The notice must include a copy
of the order or judgment. For purposes of this paragraph, “discipline” by a federal court or
federal agency includes any action affecting the lawyer’s ability to practice before that
court or agency or any public reprimand means a public reprimand, suspension, or
disbarment; the term does not include a letter of “warning” or “admonishment” or a similar
advisory by a federal court or federal agency.

***
Texas Rules of Disciplinary Procedure
1.06. Definitions:
***
CC.

“Professional Misconduct” includes:

***
2.
Attorney conduct that occurs in another state or in the District of Columbia
jurisdiction, including before any federal court or federal agency, and results in the
disciplining of an attorney in that other jurisdiction, if the conduct is Professional
Misconduct under the Texas Disciplinary Rules of Professional Conduct.
***
9.01. Orders From Other Jurisdictions: Upon receipt of information indicating that an
attorney licensed to practice law in Texas has been disciplined in another jurisdiction, including
by any federal court or federal agency, the Chief Disciplinary Counsel shall diligently seek to
obtain a certified copy of the order or judgment of discipline from the other jurisdiction, and file
it with the Board of Disciplinary Appeals along with a petition requesting that the attorney be
1 of 2
13

disciplined in Texas. A certified copy of the order or judgment is prima facie evidence of the
matters contained therein, and a final adjudication in another jurisdiction that an attorney licensed
to practice law in Texas has committed Professional Misconduct is conclusive for the purposes of
a Disciplinary Action under this Part, subject to the defenses set forth in Rule 9.04 below. For
purposes of this Part, “discipline” by a federal court or federal agency includes any action affecting
the lawyer’s ability to practice before that court or agency or any public reprimand means a public
reprimand, suspension, or disbarment; the term does not include a letter of “warning” or
“admonishment” or a similar advisory by a federal court or federal agency.
***

2 of 2
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Committee on Disciplinary Rules and Referenda
Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
Texas Rules of Disciplinary Procedure
Rule 1.06. Definitions
Rule 9.01. Orders From Other Jurisdictions

Public Comments Received
Through June 20, 2020
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From:
To:
Subject:
Date:

Ken Horwitz
cdrr
RE: New Proposed Rule Changes Published and Public Hearing Update
Wednesday, April 1, 2020 9:21:56 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

The country is shut down and you are holding a public hearig?
Kenneth M. Horwitz
Glast, Phillips & Murray, P.C.                         
14801 Quorum Drive, Suite 500
Dallas, Texas 75254
(972) 419-8383 (phone)
(469) 206-5031 (fax)

This communication is not a "written opinion" within the meaning of Treasury Circular 230.
CONFIDENTIALITY NOTICE: This e-mail and any attachments are for the exclusive and confidential use of
the intended recipient. If you are not the intended recipient, please do not read, distribute, or take action in
reliance upon this message. If you have received this in error, please notify us immediately by return e-mail
and promptly delete this message and its attachments from your computer system. We do not waive clientattorney or work product privilege by the transmission of this message
From: State Bar of Texas - CDRR [mailto:cdrr@texasbar.com]
Sent: Wednesday, April 01, 2020 9:08 AM
To: Ken Horwitz
Subject: New Proposed Rule Changes Published and Public Hearing Update

State Bar of Texas

Proposed Rule Changes
New Proposed Rule Changes Published
April 7, 2020, Public Hearing Update
New Proposed Rule Changes Published for Public Comment
The Committee on Disciplinary Rules and Referenda has published proposed changes to Rule 1.05,
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Texas Disciplinary Rules of Professional Conduct, in the April issue of the Texas Bar Journal and the
March 27 issue of the Texas Register. The proposed rule changes relate to the disclosure of
confidential information with regard to a client contemplating suicide.
The Committee has also published proposed changes to Rule 8.03, Texas Disciplinary Rules of
Professional Conduct, and Rules 1.06 and 9.01, Texas Rules of Disciplinary Procedure, in the April
issue of the Texas Bar Journal and the March 27 issue of the Texas Register. The proposed rule
changes relate to the reporting of professional misconduct and reciprocal discipline for federal court
or federal agency discipline.
The Committee will accept comments concerning the above-referenced proposed rule changes
through June 20, 2020. Comments on the proposed rule changes can be submitted here.
Public hearings on the above-referenced proposed rule changes will be held at 10:30 a.m. on June
18, 2020. (Any updates to the public hearings will be posted at texasbar.com/cdrr/participate.)

April 7, 2020, Public Hearing Update
Lawyer Advertising and Solicitation Rules
Voluntary Appointment of Custodian Attorney for Cessation of Practice
The Committee on Disciplinary Rules and Referenda will hold a public hearing on proposed changes
to Part VII, Texas Disciplinary Rules of Professional Conduct, and proposed Rule 13.04, Texas Rules
of Disciplinary Procedure, at 10:30 a.m. on April 7, 2020. The Committee will continue to accept
comments on these proposed rule changes through April 10, 2020. Comments can be submitted
here.
UPDATE: As a safety precaution related to the coronavirus, the Committee will hold the April
7 public hearings by teleconference only. The updated participation information is as follows
and replaces the previous number provided:
Join from PC, Mac, iOS or Android Device:
Meeting URL: https://texasbar.zoom.us/j/265275523
Meeting ID: 265 275 523
Telephone Audio or Audio-Only:
888-788-0099 (Toll Free)
Meeting ID: 265 275 523
(Bridge will open at 10:00 a.m. Meeting will begin at 10:30 a.m.)
If you plan to participate in either public hearing on April 7, it is requested that you email
CDRR@texasbar.com in advance of the hearing with your name and the public hearing item you
wish to speak on so the Committee can group speakers by topic during the hearings. To allow
enough time for all who wish to be heard during the hearings, the Committee may limit initial
comments from each speaker to three minutes, and extend that time if the Committee needs further
discussion with the speaker.
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Additional Information
The Committee is responsible for overseeing the initial process for proposing a change or addition to
the disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/cdrr.
To subscribe to email updates, including notices of public hearings and published rules for comment,
click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comment on Rule Changes (Rules 1.06, 8.03, & 9.01)
Wednesday, April 1, 2020 9:28:31 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Shea

Last Name

Palavan

Email
Member

Yes

Barcard

24083616

Feedback
Subject

Comment on Rule Changes (Rules 1.06, 8.03, & 9.01)

Comments
Just an efficiency idea: Since it appears the changes to this are just the inclusion of federal
courts/agencies under "jurisdiction," wouldn't it be less cumbersome to just add an overall definition
in the Rules for "jurisdiction" that states it indicates the term includes a federal court or federal
agency. Similarly, could just add an overall definition in the Rules for "discipline" which includes the
added language.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comments to Proposed Changes to TDRPC Rules 8.03 and 9.01
Wednesday, April 1, 2020 10:26:23 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Jessica

Last Name

Lewis

Email
Member

Yes

Barcard

24060956

Feedback
Subject

Comments to Proposed Changes to TDRPC Rules 8.03 and 9.01

Comments
The proposed changes to Rules 8.03 and 9.01 are broad and ambiguous in their plain language
meaning and, therefore, inappropriate and overreaching. For example, "any action affecting the
lawyer's ability to practice before that court . . ." could be read to include virtually anything. If the
focus is to require reporting of actions taken to "limit" a lawyer's ability to practice before a federal
court due to some misconduct, then it should be stated in that way, such as "any action limiting the
lawyer's ability to practice before that court due to that lawyer's misconduct . . ." Further, the
inclusion of "any public reprimand" is equally broad and concerning, as under that plain language, a
lawyer who was "publicly reprimanded" by a federal judge for an inconveniently late filing, for
example, would have to notify the disciplinary counsel of that rebuke. I don't think the following
sentence of clarification truly addresses this ambiguity as to a public reprimand, as it focuses on
written warnings/admonishments. For the purpose of reporting, I think it makes sense to limit it to
issues significant enough to warrant some formal written reprimand. We as attorneys who deal with
statutory language frequently know the importance of clear language and the need for a clear
expectation to be set when disciplinary measures are involved. While language often doesn't provide
us the ability to communicate with sufficient precision to survive all challenges, the language pointed
out here falls far short of the more basic standards of providing adequate notice and setting
reasonably clear expectations for the bar. Further, it leaves too much room for interpretation and
discretion by those enforcing the rules. Thanks for your time and efforts in this work. Feel free to
reach out, if needed. Jessica Lewis
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Rules Regarding "Compentency Attorneys" and Similiar Proposals
Wednesday, April 1, 2020 1:09:14 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Richard

Last Name

Edgell

Email
Member

Yes

Barcard

6420900

Feedback
Subject

Proposed Rules Regarding "Compentency Attorneys" and Similiar Proposals

Comments
1. Better Law already exists. 2. The Law has been Improved and "tweeked" for centuries. 3. The Law
already provides a very high standard of "utmost good faith and fair dealing" under equitable and
trust law to protect attorneys and everyone else. 4. The Texas Supreme Court is elected. 5. It is the
Supreme Court for the Constitution, Laws, Statutes, and other laws of the State of the State of
Texas, not the State Bar of Texas, which is or should be the attorneys who having fulfilled the
requirements of the law and having been approved by the State Board of Law Examiners are entitled
to license as an Attorney and Counselor at Law and having taken the oath provided by law are
authorized to practice as Attorney and Counselor at Law in all the Courts of the State of Texas, and
the Clerk of the Supreme Court of the Texas may affix the Seal of the Supreme Court of the Supreme
Court, at Austin, or apparently has done so, for example, "this 5th day of November AD 1982" for
Richard Baxter Edgell. 6. The State Bar of Texas is not an administrative agency. 7. The Texas
Legislature cannot delegate judicial power it does not have to the State Bar of Texas or any other
person or thing, because the Texas Constitution uses principles such as separation of powers and
checks and balances between legislative, executive, and judicial branches and this is consistent with
Federal law including the Constitution, Laws, and Statues of the United States. 8. Prior to entry into
the Union or union with the Union, the Republic of Texas provided higher standards than the
Constitution, Laws, and Statutes of the United States, including the "Rule" and "Open Courts." There
is a Baylor Law School Law Review article which you can find which discusses this in detail. 9 Texas
insisted, and the United States agreed, that Texas could have higher standards than the United
States in the Texas judicial system. 10. The "Open courts" were not vigilante groups or the so-called
"Klan." People have lied or been misinformed about this. 11. Concluding, rely on existing law,
including trust law, which includes the utmost good faith and fair dealing standard, to avoid losing
the work of all Texas ethnic groups who suffered, fought, and died to maintain high standards
including Texas trust law and the utmost good faith and fair dealing standard in 1. previously stated.
I strongly recommend that the proposed rules not be adopted because they are unconstitutional;
violative of statutory law; arbitrary and capricious; not supported by substantial evidence as to their
necessity or quality; not supported by subject matter jurisdiction, or notice jurisdiction because no
one's life, liberty,. or property are safe while the Legislature, a governmental entity purporting to be
like the Legislature, or other such entity, are in session (and the judicial power is different from the
legislative power, and because of this we have the Open Courts of the State of Texas which are
always to be in session), and further with regard to Texas jurisdiction generally, there are legal limits
on any particular group of persons or people to change the laws of the State of Texas, especially
those that have provided a higher standard than the Federal standard since the time of the Republic
of Texas and before the Republic of the State of Texas; and for the other reasons stated in
Government Code 2002 (which may have been amended; but which may be found and researched,
unless perhaps you, for example, forge books, alter books, fail to return books, or engage in other
such activity; in which case, the Open Records Act may provide you copies of certain records, subject
to exceptions and restrictions for such things as privacy, health, and safety, if you provide
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reasonable payment, for example for copying costs; and the Texas Open Records Act is similar to
Federal Congressional legislation and meets Federal standards, most likely), I waive none of my
rights. Respectfully submitted, Richard B. Edgell, Attorney at Law, SBOT 06420900 today when I
checked by computer. I do not give my current address or residence in Mexico, to protect myself and
others, including responsible police and judiciary, and I can do that, under Texas law, in Rio Rancho,
this 1st day of April, AD 2002 Regardless of whom I am or hwe I identify myself, the arguments are
still the same and can be judged on their merits..
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes to Rule 8.03
Wednesday, April 1, 2020 2:03:09 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Richard

Last Name

Schafer

Email
Member

Yes

Barcard

24007988

Feedback
Subject

Proposed changes to Rule 8.03

Comments
I recommend clarifying the rule to make clear that "any action affecting the lawyer's ability to
practice before that court or agency" does not include a order disqualifying the attorney in a
particular case.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes 8.03, 1.06 and 9.01
Wednesday, April 1, 2020 5:31:43 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

James

Last Name

Roberts

Email
Member

Yes

Barcard

17008500

Feedback
Subject

Proposed changes 8.03, 1.06 and 9.01

Comments
I would suggest that adding "final and not subject to appeal" to the references to "order or
judgment." I think the reasons should be obvious.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed rule change 8.03
Monday, June 1, 2020 10:38:52 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Eddie

Last Name

Gomez

Email
Member

Yes

Barcard

24055562

Feedback
Subject

Proposed rule change 8.03

Comments
My concern with this rule change is that the definition of a disciplinary matter is written broadly
enough that it includes an attorney failing to pay federal court admission renewal dues since that
“affects the attorney’s ability to practice in federal court.” This situation is clearly not disciplinary and
should not trigger a reporting obligation for the attorney. Thank you.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes to Rule 1.05 and 8.03 Texas Disciplinary Rules of Professional Conduct,
Friday, June 5, 2020 1:33:17 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Allan

Last Name

Goldstein

Email
Member

Yes

Barcard

080907950

Feedback
Subject Proposed changes to Rule 1.05 and 8.03 Texas Disciplinary Rules of Professional Conduct,

Comments
Reporting from a Federal Court "any action affecting the lawyer’s ability to practice before that court
or agency or any public reprimand" seems too broad. Would that include if the lawyer did not renew
his license to practice in federal court.? I doubt that is the intent but it seems it might be included.
Also, if a Judge is critical of a lawyer's performance and expresses it somehow in writing would that
require a report of a reprimand; or is there some definition of "public reprimand." Just think the
proposed language is too broad and could have unintended consequences.
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From:
To:
Subject:
Date:

Dorothea
cdrr
Proposed rule change - Opposed
Friday, June 5, 2020 3:26:49 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening Links/Attachments
Hello:
I oppose the addition of the language to rule 8.03 “or federal agency”. I have the same opposition to the proposed
changes to rules 1.06 and 9.01. I think it’s too vague. I have no idea how I would be disciplined by a federal agency
(other than a federal court) that would have bearing on my ability or fitness to practice law in the state of Texas. I
think it is grossly over broad and it is going to scoop up some activity that is unintended. I do not oppose the
reference to “any federal court” clearly that is relevant. I don’t know what it means to be disciplined by a federal
agency. What if I am given a ticket by the National Park service for camping without a license, or not properly
putting out my campfire, or having my dog walk on a trail that’s not authorized for pets, or not appropriately
securing my food so that bears won’t get into it, or not properly discarding my trash from my campsite, is that
something that I need to report to the Texas bar? It seems absurd. That concludes my comments in opposition.
Thank you,
Dorothea Laster
SBN: 11970400
Sent from my iPhone
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes to TDRPC 8.03, 1.06 & 9.01
Wednesday, June 10, 2020 11:17:13 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Wesley

Last Name

Hill

Email
Member

Yes

Barcard

24032294

Feedback
Subject

Proposed changes to TDRPC 8.03, 1.06 & 9.01

Comments
Respectfully, federal agency should be dropped from the proposed amendments. Federal agency
decisions do not always provide the same procedural due process and guarantees of fairness that
federal courts or attorney-regulatory agencies of other jurisdictions provide, and thus should not be
entitled to the to the reciprocal discipline system's typical deference.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed reciprocal discipline rules
Thursday, June 11, 2020 3:23:46 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Samuel

Last Name

Whitley

Email
Member

Yes

Barcard

24033331

Feedback
Subject

Proposed reciprocal discipline rules

Comments
I write in opposition to the proposed reciprocal discipline rules and ask that the Committee NOT take
any further action with respect to these proposed amendments. I am opposed to these rules because
I believe that subjecting an attorney to State Bar of Texas discipline based upon action issued by a
federal agency is excessive and would unjustifiably damage a Texas-admitted lawyer's disciplinary
record, professional reputation and career. In addition, the proposed rules are not necessary to
ensure ethical representation by Texas lawyers. As an example of the effects mentioned above, I
refer you to 17 C.F.R. 201.102(e), which permits the Securities and Exchange Commission to
censure, suspend, or permanently disbar an attorney from appearing before the Commission. One of
the reasons for such discipline is if the attorney is found to have willfully violated any federal
securities law or rule or regulation. Keep in mind that these are CIVIL laws (although in certain
instances, securities violations may be prosecuted criminally). If the SEC determines that a lawyer
should be suspended or prevented from appearing before the Commission, then that lawyer would
be unable to practice in many areas of securities law, and that is fine. But if the proposed rule
amendments are adopted, a Texas lawyer could then be disciplined in Texas as a result of the SEC's
action. This subsequent discipline could serve to prevent the lawyer from practicing in other nonsecurities law practice areas, which would make the punishment broader than it should be or needs
to be. For instance, if a lawyer were disciplined by the SEC under Rule 102(e), the lawyer could then
be disbarred in Texas, thereby preventing him from practicing ANY type of law, not just securities
law, which is the legal area that caused the problem. This is a draconian measure that would take
away a person's livelihood for no good reason. Now, a response could be that a Texas lawyer will not
automatically be disbarred just because he is suspended or disbarred before a federal agency (such
as the SEC). But can it be said that a lawyer will NOT be disbarred because of such federal agency
action? Of course not. In addition, even if a lesser sanction is ordered by the Texas Bar, this lesser
sanction would only serve to sully the reputation of the Texas lawyer and prevent him from making a
living, even if he stays away from the practice area that originally led to the federal agency action.
Furthermore, Texas reciprocal discipline is not necessary to protect the public since each federal
agency would have jurisdiction to monitor and pursue compliance with its disciplinary action against
the lawyer. In sum, I believe that permitting reciprocal discipline against Texas lawyers due to
actions taken by federal agencies unjustifiably and unreasonably "piles on" the lawyer, will
unnecessarily sully his reputation, and will prevent him from making an honest living and servicing
clients, even in areas that had nothing to do with the original federal agency discipline. For these
reasons, I ask that the Committee NOT further pursue the proposed amendments regarding
reciprocal discipline. Thank you.

29

From:
To:
Subject:
Date:

cdrr
CDRR Comment: Opposition to amending reciprocal discipline Rules 8.03, 1.06 and 9.01, as proposed
Wednesday, June 17, 2020 4:26:09 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Rich

Last Name

Robins

Email
Member

Yes

Barcard

00789589

Feedback
Subject

Opposition to amending reciprocal discipline Rules 8.03, 1.06 and 9.01, as proposed

Comments
6/17/2020: Reciprocal discipline: Opposition to amending reciprocal discipline Rules 8.03, 1.06 and
9.01, as proposed. The pending reform proposals involving reciprocal discipline with entities other
than attorney regulatory agencies could make it far more difficult for clients who have found an
attorney whom they trust, to use that attorney even in forums where that lawyer lacks experience. If
such rule changes are indeed enacted, then what sane attorney would want to run the risks of
venturing out (even at the client’s request) to help such trusting clientele in a comparatively
unfamiliar jurisdiction or forum such as a federal courtroom or federal agency? It’s hard enough
persuading legal counsel to represent a client in an unfamiliar (especially a rural) state jurisdiction
here in Texas, due to the risk of being “home-towned” with unwritten rules, erratic judicial conduct
and / or an unforeseeably ignoring of existing applicable rules & attorney protections. The Texas Bar
labor union (whose constitutionality remains the subject of ongoing federal litigation) does not even
protect its compulsory member lawyers from the in-state jurisdiction scenario’s hazards, so can you
imagine how bad it could be regarding the federal courts and agencies? Are these proposed rule
changes not intended to make it easier for law firms to poach clients away from attorneys whom
such clients nevertheless trust even for atypical legal forums? Anyhow, judging from how the Texas
Bar has behaved over the past few years, it is supposedly still permissible for that Bar to prosecute
lawyers for allegedly violating merely unwritten rules, even if such unwritten rules do clientele and
society a disservice. There are a few, albeit mild, checks and balances that enable a prosecuted
lawyer to combat such predatory prosecutions inflicted by the Texas Bar, but they are insufficient (as
TexasBarSunset.com helps further explain). Exacerbating matters, such checks & balances do not
seem to exist substantially (if at all) in federal courtrooms or in federal agencies. That is why the
existing rules offer reciprocal discipline apparently merely with attorney discipline authorities in other
states. Even that is unduly hazardous for well-meaning attorneys, by the way… Unwritten rules that
apply in less familiar forums such as federal courts and agencies expand exponentially the risks that
lawyers have to endure if they take a chance and represent a trusting client there at the client’s
request. If the Texas Bar could nevertheless reciprocally rubber-stamp findings & discipline
emanating from such (arguably inadequately supervised) forums, client requests for a trusted
attorney’s ongoing involvement regardless of the forum will be denied more often by the trusted
lawyers. This result would deflate potential economic growth that such clients would otherwise try to
generate. Entrepreneurs and businesses need to feel comfortable before investing their capital,
energy and reputations in new ventures, after all. An inability to use trusted legal counsel in the
event that certain problems emerge would certainly be a factor in clients’ decision-making process.
Can a country like the USA, already with nearly $30 trillion in national debt (USDebtClock.org ) even
excluding Social Security, Medicare and Medicaid entitlement promises (which are much larger still),
afford to deflate prospects for economic growth like that? Anyway, it is worth considering how some
(politically appointed yet unelected) federal judges are known to be irritable, advancement-seeking,
agenda-driven and even favor-pursuing. Nobody is perfect and attorneys are all human. Besides,
stress can bring out some of the worst in all of us. Meanwhile some federal agency venues are
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known to be politically biased and even motivated to act accordingly. They are at times subjugated
to the whims of federal bureaucrats who seek longstanding perks & benefits (such as increasingly
large federal pensions) which have helped further drench the rest of us in ever-growing federal debt.
Attorneys who run the risk of dealing with such potentially hostile forums at their trusting clients’
request need to be able to limit their potential losses to such forums, without having them overflow
into the attorneys’ primary legal environments here in Texas, do they not? The proposed reciprocal
discipline-focused rule changes would nevertheless apparently eliminate the self-preserving (and
client-protecting) ability to shield one’s traditional legal niche(s) from unforeseen fallout endured
elsewhere in the federal realm. Egregious instances of attorney misconduct in such alternative
locales and forums could nevertheless be prosecuted by the Texas Bar, with its (unfortunately
insufficient) checks & balances being available, right? Why change that then? To make it easier for
Texas Bar employees to land sinecure jobs and obtain other benefits from law firms seeking help
with poaching away clients from their enduringly trusted attorneys? The Texas economy does not
have to facilitate such self-serving parasitism or client poaching-related tactics in order to continue
trying to successfully cope with increasingly demanding economic and even pandemic challenges. To
say the least, it is unfair (if not corruption-encouraging) that certain privileged attorneys get to make
such reform proposals without having to go through the traditional reform-requesting channels that
ordinary (compulsory) members of the Texas Bar must still endure. Particularly rigorous scrutiny of
possible conflicts of interest are warranted. We do not need more Kathy Holder type conflicts of
interest involved with overseeing attorneys' disciplinary status here in Texas. I would be more than
willing to follow-up with additional feedback upon request. Respectfully submitted, Rich Robins
Houston, Texas Editor: TexasBarSunset.com
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Opposition to amending reciprocal discipline Rules 8.03, 1.06 and 9.01, as proposed.
Thursday, June 18, 2020 12:40:26 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Rich

Last Name

Robins

Email
Member

Yes

Barcard

00789589

Feedback
Subject

Opposition to amending reciprocal discipline Rules 8.03, 1.06 and 9.01, as proposed.

Comments
Opposition to amending reciprocal discipline Rules 8.03, 1.06 and 9.01, as proposed. This submission
is in opposition to amending reciprocal discipline-related rules 8.03, 1.06 and 9.01, as proposed. First
of all, the pending reform proposals involving reciprocal discipline with entities other than attorney
regulatory agencies could make it far more difficult for clients who have found an attorney whom
they trust, to use that attorney even in forums where that lawyer lacks experience. If such rule
changes are indeed enacted, then what sane attorney would want to run the risks of venturing out
(even at the client’s request) to help such trusting clientele in a comparatively unfamiliar jurisdiction
or forum such as a federal courtroom or federal agency? It’s hard enough persuading legal counsel
to represent a client in an unfamiliar (especially a rural) state jurisdiction here in Texas, due to the
risk of being “home-towned” with unwritten rules, erratic judicial conduct and / or an unforeseeable
ignoring of existing applicable rules & attorney protections. The Texas Bar labor union (whose
constitutionality remains the subject of ongoing federal litigation) does not even protect its
compulsory member lawyers from the in-state jurisdiction scenario’s hazards when the Bar
nevertheless prosecutes member attorneys. Can you imagine how bad it could be regarding hazards
of the federal courts and agencies, then? Are these proposed rule changes not actually intended to
sneakily make it easier for certain law firms to poach clients away from attorneys whom such clients
nevertheless trust even for atypical legal forums? Anyhow, judging from how the Texas Bar has
behaved over the past few years, it is supposedly still permissible for that Bar to prosecute lawyers
for allegedly violating merely unwritten rules, even if such unwritten rules do clientele and society a
disservice. There are a few, albeit mild, checks and balances that enable a prosecuted lawyer to
combat such predatory prosecutions inflicted by the Texas Bar, but they are insufficient (as
TexasBarSunset.com helps further explain). Exacerbating matters, such checks & balances do not
seem to exist substantially (if at all) in federal courtrooms or in federal agencies. That is why the
existing rules offer reciprocal discipline apparently merely with attorney discipline authorities in other
states. Even that is unduly hazardous for well-meaning attorneys, by the way. Why worsen matters
by extending reciprocity to federal courts and agencies, then? Unwritten rules that apply in less
familiar forums such as federal courts and agencies expand exponentially the risks that lawyers have
to endure if they take a chance and represent a trusting client there at the client’s request. If the
Texas Bar is nevertheless allowed to reciprocally rubber-stamp findings & discipline emanating from
such (arguably inadequately policed) federal forums, client requests for a trusted attorney’s ongoing
involvement regardless of the forum will consequently be denied more often by the trusted lawyers.
This result would deflate potential economic growth that such clients would otherwise try to
generate. Entrepreneurs and businesses need to feel comfortable before investing their capital,
energy and reputations in new ventures, after all. An inability to use trusted legal counsel in the
event that certain problems emerge would certainly be a factor in clients’ decision-making process.
Can a country like the USA, already with nearly $30 trillion in national debt (USDebtClock.org ) even
excluding Social Security, Medicare and Medicaid entitlement promises (which are much larger still),
afford to deflate prospects for economic growth like that? Anyway, it is worth considering how some
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(politically appointed yet unelected) federal judges are known to be irritable, advancement-seeking,
agenda-driven and even favor-pursuing. Nobody is perfect and attorneys are all human. Besides,
stress can bring out some of the worst in all of us. Meanwhile some federal agency venues are
known to be politically biased and even motivated to act accordingly. They are at times subjugated
to the whims of federal bureaucrats who seek longstanding perks & benefits (such as increasingly
large federal pensions) which have helped further drench the rest of us in ever-growing federal debt.
Attorneys who run the risk of dealing with such potentially hostile forums at their trusting clients’
request need to be able to limit their potential losses to such forums, without having them overflow
into such attorneys’ primary legal environments here in Texas, do they not? The proposed reciprocal
discipline-focused rule changes would nevertheless apparently eliminate the self-preserving (and
client-protecting) ability to shield one’s traditional in-state legal niche(s) from unforeseen fallout
endured elsewhere in the federal realm. Egregious instances of attorney misconduct in such
alternative federal locales and forums could nevertheless be prosecuted by the Texas Bar, with its
(unfortunately insufficient) checks & balances being available, right? Why change that, then? To
make it easier for Texas Bar employees to land sinecure jobs and obtain other benefits from law
firms seeking help with poaching away clients from their enduringly trusted attorneys? The Texas
economy does not have to tolerate such self-serving parasitism or client poaching-related tactics in
order to continue trying to successfully cope with increasingly demanding economic and even
pandemic challenges. To say the least, it is unfair (if not corruption-encouraging) that certain
privileged attorneys still get to make such rules-related reform proposals without even having to go
through the traditional reform-requesting channels that ordinary (compulsory) members of the Texas
Bar must still endure. Particularly rigorous scrutiny of possible conflicts of interest is warranted. We
do not need more Kathy Holder-type conflicts of interest involved with overseeing attorneys' licensing
status here in Texas. I would be more than willing to follow-up with additional feedback upon
request. Respectfully submitted, Rich Robins Houston, Texas Editor: TexasBarSunset.com
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Committee on Disciplinary Rules and Referenda
Transcript of Public Hearing on Proposed Changes to Rule 8.03, Texas Disciplinary Rules of
Professional Conduct, and Rules 1.06 and 9.01, Texas Rules of Disciplinary Procedure
(Relating to Reporting Professional Misconduct and Reciprocal Discipline for
Federal Court or Federal Agency Discipline)
June 18, 2020 – By Zoom Teleconference
Video of the full Committee meeting, including the public hearings, is available at texasbar.com/CDRR.
Lewis Kinard:
Move on to the third, uh, public hearing and discussion on proposed changes to Rule 8.03, Texas
Disciplinary Rules of Professional Conduct, and related Rules 1.06 and 9.01 of Texas Rules of Disciplinary
Procedure, relating to reporting professional misconduct and reciprocal discipline for federal court or
federal agency discipline, pages 19 through 33 of the materials.
Lewis Kinard:
I know we have comments on this one that we've received online. Is there anybody signed up to speak
or indicating any interest in uh, commenting or questioning on that rule?
Brad Johnson:
Lewis, we don't have anyone signed up in advance, but we do have someone with a hand raised right
now, so in just a momentLewis Kinard:
Okay.
Brad Johnson:
... I will unmute them, um ... it is a telephone caller and the- the last two digits end with 7-9.
Lewis Kinard:
All right.
Brad Johnson:
[crosstalk]... that person, in the meantime if anyone else does wish to spe- speak again, just go ahead
and raise your hand, but I'm gonna unmute that person now, if they could just introduce themself here
in just second.
Lewis Kinard:
Okay, you're here and open for speak- speaking, sorry.
Rich Robins:
Thank you very much. Can you all hear me?
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Lewis Kinard:
We can.
Claude Ducloux:
Yes.
Rich Robins:
Great. If I'm speaking too loudly, please let me know. My name is Rich Robins, I'm an attorney in
Houston, Texas, and I'm an editor of the not-for-profit website TexasBarSunset.com. Um, I have
submitted uh, basically commentary about this proposed change, which hopefully uh, you all have got
access to, but if there are any follow up questions, please um, feel free to contact me at
TexasBarSunset.com, I'd be delighted to offer any sorts of response or perform any free research that
needs to be done to further the analysis.
Rich Robins:
Uh, I understand that I have a couple of minutes to speak only, so I'll try to be concise. Um, I think a
major concern with this rule proposal is that it would make it tougher for entrepreneurs and other
clients here in Texas to inspire their attorneys to stick with them, in the event that the clients have a
legal need in federal agencies, or in federal courts.
Rich Robins:
There are not really uh, that many checks and balances available in the attorney disciplinary realm, in
federal agencies or in federal courts. Uh, n- nevertheless, especially at the federal judicial level, there's
an awful lot of pressure to get an awful lot of work done, and this can sometimes be reflected in um, the
stories we hear about judicial temperament.
Rich Robins:
I understand that um, Judge Samwell Kent of Galveston, a federal judge uh, whom you all might recall
wound up in prison for his sexual escapades with his employees ... I understand that he used to
sometimes uh, show his employees that he was boss by beating up on attorneys in his court room. Uh ...
the checks and balances needed to inspire an attorney to take on a case just aren't present in such a
hostile environment, and they've got life tenure, so it's not like there's uh, that much of a way of getting
justice afterwards. I think we're playing with fire by adopting this sort of reform.
Rich Robins:
I am not hearing my voice echoed, are you all as well? I'm sorry if you are.
Lewis Kinard:
No, you're fine.
Claude Ducloux:
Fine. You're fine.
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Rich Robins:
Oh great, great. Um ... Federal agencies, meanwhile, they are uh, often appointed with uh, political
biases that they're encouraged to act on, especially if they want advancement, uh, after their terms
expire. Uh, this, sort of like, uh, the federal judicial uh, hazard, is something to keep in mind as well, as a
reason for opposing this reform ... um, it's- it's really difficult to practice law, uh, adequately for one's
client, if one has to worry about offending, for example, the US Senator who put a judge, or uh, a
member of a federal agency's commission, uh, in power ...
Rich Robins:
And, it does no service to the client when, uh, an attorney has to hold back punches that otherwise uh,
could be useful in defense of one's client. I- I ask that you all look to the example of uh, the Bar's
prosecution of people who venture out into state court venues, especially in rural counties. Now ...
there- there are statistics out nowadays which show that whereas in 1992, nearly all civil defendants
had attorneys. Now that figure is nearly 25 percent, as opposed to nearly 100 percent, 28 years ago, it's
now 25 percent. And why is that? Because with the internet, it is so much easier to file frivolous
grievances about people.
Rich Robins:
We are not, uh, impressed, as attorneys, with the Bar's protection of us. Uh ... I- am aware of cases
where attorneys have been prosecuted for not abiding by unwritten rules, unwritten rules. Now, think
about how each venue has unwritten rules. Think about a federal agency. Think about a particular
federal judge. How can an attorney keep up with all of those? Well, by joining a big law firm, I guess, and
letting specialists focus on those venues.
Rich Robins:
Which leads me to my next point: What is the motive behind this proposed reform? Is it to make it
easier to poach clients away from their long-standing attorneys? And is that the kind of motive that we
want driving how our system of ethics is protected and periodically modified?
Rich Robins:
I am not making accusations against the person who proposed this reform, but I do see the potential for
a conflict of interest there that warrants scrutiny. I also think it's a source of concern that it is so easy for
some attorneys to propose uh, a referendum agenda item, or a reform ... without having to go through
the same hurdles that the rest of us little people have to go through.
Rich Robins:
I believe that I've exceeded my three minutes, I very much appreciate your patience. If there are any
questions in the future I'd be delighted to try my best to answer them and do the free research or
whatever.
Lewis Kinard:
Sure.
Rich Robins:
Again, I'm at TexasBarSunset.com, hopefully you all-
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Lewis Kinard:
WhatRich Robins:
... all uh, have access to the materials [crosstalk]Lewis Kinard:
Mist- yeah, Mr. Robins, I- I've got- I've got a couple of questions, actually, and- and there may be others
but ... I was look- you know, the ... the goal of this is to basically require lawyers to report to the Chief
Disciplinary Counsel, um, when they've been disciplined somewhere else, I think probably because it's
hard for the, the CDC to get access to all that information under some sort of automatic fashion.
Lewis Kinard:
Uh ... what is it about that process of re- self-reporting that seems to be a problem, in your mind, and/or
allowing the CDC to decide whether that other action is, uh, serious enough to warrant some sort of
action in Texas?
Rich Robins:
Well, I'm gonna have to pull up the actual reform here, and it's gonna take me a while, but to my
knowledge, um ... from what I'm recalling, there is uh, some sort of automatic reciprocal discipline that's
being pursued here, is there not?
Claude Ducloux:
I can answer thatRich Robins:
Thank you, Claude.
Claude Ducloux:
It- it's only- there are- um, Rich, thank you very much for your comments, I read both the, that you said
very thoroughly, 'cause I'm- because this is sort of a, an area of practice that I've done for 40 years. UmRich Robins:
Mm-hmm (affirmative).
Claude Ducloux:
And as just- j- as Mr. Kinard said, this is mainly a process to say, hey, if you got um, disciplined ... first of
all, they have to look at the discipline. If it's of what we call a serious crime, a crime involving the
fraudulent appropriation of money or other property, or a felony of moral turpitude, that results in
automatic discipline uh, of it.
Claude Ducloux:
If it's something be- that we- you violated a rule of the Patent and Trademark Office, but it was not a
serious discipline, you're not- uh, I- I have no doubt that the CDC is not gonna spend a whole lot of time
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saying, "Well we're not gonna discipline you for using form 89 when you should have used form 88," and
you got a letter of reprimand for not, for not using the right form.
Claude Ducloux:
So, although it says that, that only refers to if it would qualify for reciprocal discipline under the same
offense in the State of Texas. What they're trying to do is not have two trials. If they foun- if they went
through an entire process where you're pre- where the lawyer was protected by due process, had his or
her own attorney, had the chance to defend themselves, had the chance and they found facts, they
don't wanna have to redo that trial in Texas.
Claude Ducloux:
They said, that's conclusive. If you got, um, disciplined, in Montana for this, we get to use those findings
of, of fact here. This isn't for people who, you know, don't show up on time for- in federal court, and a
federal judge gets mad at him. That's not "discipline," for purpose of this rule.
Claude Ducloux:
The- I mean- I hope that helps a little bit.
Rich Robins:
I appreciate that, Claude. Um, I'm still a bit concerned about uh, anyone’s giving a rubber stamp to
discipline that emanates from another jurisdiction. Um, it's been said that you can get hometowned; if
one goes and litigates in a “foreign jurisdiction,” that- that is not one's own county, for example, and
how trustworthy are the findings of fact and conclusions of law, waged by a judge in that "foreign
district," such as, for example, Montana. Or even East Texas, if one is not practicing in East Texas.
Rich Robins:
So, really, I- I would hesitate to put even more of a dampener on potential economic growth here in
Texas by uh, startling attorneys to the point that they will not accept um, the opportunity to help their
client in potentially hazardous regions where they can get hometowned. So, um, I'm sure that we'll
probably have more interaction, I'd be delighted to interact uh, with you privately, um, 'cause I don't
wanna consume the other peoples' uh, valuable time here.
Rich Robins:
Uh, I'd like to be able to have a chance to look over, again, the rule proposals, like um, in- in light of
what you said, but, even as you mentioned, there's an unwritten rule in there that you had just uh,
spelled out, uh, with regards to what would be prosecuted by the Bar and what would not. Notice how
that's an unwritten rule, and isn't it hard on attorneys to have to guess what the unwritten rules are,
even here in Texas.
Rich Robins:
Now imagine in a federal court. Imagine in a federal agency, or imagine up in Montana, it's even worse.
And I know for a fact that the Texas Bar has been known to go after people, for not abiding by mere
unwritten rules, especially if that attorney was successful at blocking uh, predetorially pursued dues
increase that the Bar wanted, in violation of our referendum protections.
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Rich Robins:
It's no uh, surprise that there's ongoing federal litigation against the Texas Bar to try to abolish it like
most attorneys in the United States have the privilege of enjoying. Uh, uh, the ability to practice their
professions without having to be members of a compulsory labor union. We'll see how that goes in the
Fifth Circuit. Let's, let's not [crosstalk]Lewis Kinard:
Well Mr. Robins, just real quickly, the- I had another question. Isn't this already really in the rule now
that these, this language is sort of clarifying ... because the current rule says, when someone's
disciplined in another jurisdiction, then it may aut- it's actually automatically professional misconduct
under our rules today. Um, have you s- have you seen any indications of where that- uh- an abuse like
you're fearing will happen, has happened? That someone has somehow, um, I guess been inainappropriately disciplined in Texas for something they didn't do somewhere else, but got disciplined
anyway?
Rich Robins:
I have not been a victim of that, um, I have heard, on, stories of folks who are questioning the
constitutionality of how it happened to them, and I'd be more than happy to uh, look into this further,
um, an- and to really peruse the referendum proposal, uh, which is not appearing before me at the
moment, and I'm not sure in which folder I saved it.
Rich Robins:
Uh, it looks like... yeah, it's- it's gonna take me, uh, a bit of time to find that, and I do apologize for that. I
was under the impression I'd have three minutes just to give my commentary and then to get out of the
way so that other people could go ahead and testify.
Claude Ducloux:
Okay.
Lewis Kinard:
We appreciate it. I know it's in the Texas Bar Journal, um, I think it's the last issue, and it's also on our
website. Texasbar.com, CDRR. We wantClaude Ducloux:
(laughs)
Karen Nicholson:
(laughs)
Lewis Kinard:
... everybody to remember that, uh, because it is posted there. Um, but I appreciate you taking the time.
Uh, like Claud, said, you- you clearly put a lot of thought into, uh, your comments, and- and we
appreciate, uh, e- everyone who does that, because we do read all the comments, all of the... all of the
comments-
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Rich Robins:
Yes, yes.
Lewis Kinard:
... and, uh, it- it- it's important to us that people do comment, take the time to read these. Uh, and we
also appreciate you calling in for comments. Anybody else on the committee have questions for Mr.
Robins?
Rich Robins:
L- Lewis, may I please interrupt, please, and mention something?
Lewis Kinard:
Sure, sure.
Rich Robins:
Okay. You said that it's in the journal, printed up.
Lewis Kinard:
Yes.
Rich Robins:
Uh, I never received the journal, and I have repeatedly let the Texas Bar know that I would like to. I don't
know how many other people pay for something they don't get from the Texas Bar, but they had said
that they send it, I never get it. So yesterday, I- I, uh, downloaded from texasbar.com/CDRR, um, thethe reform proposals, and- and I read it several times when I... when I formed the conclusion that these
hazards exist, that... you know, the Bar will probably tell you all one thing but then do another. They do
not want those of us who are known to speak out against what the Bar tries to do. They don't want us to
be informed. I’ve got all kinds of data about this.
Rich Robins:
Uh, the membership of the Texas Bar does not want the Texas Bar around. In the most recent referend... excuse me, the most recent election for the president and the, um, the members of the board, 82%
abstained from voting. This is despite the fact that there were two months during which to vote. The
vote was internet-enabled, two months long. Only 18% voted. The rest realized there's no point in
voting 'cause the Bar is gonna do what it wants to further self-enrich. It has a $54 million budget
proposal, annual budget proposal, before us right now.
Rich Robins:
You got, like, maybe almost a dozen people at the Texas Bar who make more money than the Governor
of Texas or the Chief Justice of the Supreme Court. There is no way, if you all held a referendum on
whether or not the attorneys wanna keep the Texas Bar around, there is no way that the Texas Bar
would survive that. [crosstalk]-
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Lewis Kinard:
Well I appreciate... I appreciate those- those, uh, thoughts, and we're kind of focused on, uh, these rules
though here, our... it's a little beyond our jurisdiction to take on that issue. But, um, anyway, a- are...
does anyone else on the Committee have questions for Mr. Robins?
Lewis Kinard:
(silence)
Lewis Kinard:
All right. Well, we thank you again for calling in. And I appreciate it. Uh, anybody elseRich Robins:
[crosstalk] disposal... I'm at y'all's disposal, but TexasBarSunset.com. Please don't be bashful, and if you
want your inquiries to be confidential, I will keep them confidential.
Lewis Kinard:
All right, thank you.
Rich Robins:
Thank you.
Lewis Kinard:
Anybody else, uh, Brad or Cory signed up for, uh, comment on these rules?
Brad Johnson:
No one else has, Lewis, and again, if anyone's on the line or on the computer and would like to speak, go
ahead and please raise your hand or press *9 and we'll be sure to call on you. And I- I don't see any
hands, Lewis.
Lewis Kinard:
All right. All right, we'll close those. Uh, that's the end of our public hearings and that segment of our
agenda today.
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