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October 16, 2019
Mr. Jerry C. Alexander, Chair
State Bar of Texas Board of Directors
Passman & Jones

RE:

Submission of Proposed Rule Recommendation – Rule 1.01, Texas Disciplinary
Rules of Professional Conduct

Dear Mr. Alexander:
Pursuant to section 81.0875 of the Texas Government Code, the Committee on
Disciplinary Rules and Referenda initiated a rule change proposal relating to Rule 1.01 (Competent
and Diligent Representation) of the Texas Disciplinary Rules of Professional Conduct. The
Committee published the rule proposal in the Texas Bar Journal and the Texas Register. The
Committee solicited and considered public comments and held a public hearing on the rule
proposal. At its May 2019 meeting, the Committee voted to recommend the rule change proposal
to the Board of Directors.
Included in this submission packet, you will find the rule change proposal, proposed
comments to the proposed rule, and other supporting materials. Section 81.0877 of the
Government Code provides that the Board of Directors is to vote on each proposed disciplinary
rule recommended by the Committee not later than the 120th day after the date the rule is received
from the Committee. The Board can vote for or against a proposed rule or return a proposed rule
to the Committee for additional consideration.
As a reminder, if a majority of the Board of Directors approves a proposed rule, the Board
shall petition the Supreme Court of Texas to order a referendum on the proposed rule as provided
by section 81.0878 of the Government Code.
As you know, the Board voted at its April 2019 meeting to approve rule change proposals
recommended by the Committee pertaining to confidentiality of information and clients with
diminished capacity, and to hold the proposals for submission to the Supreme Court at a later date
with other rule proposals as deemed appropriate by the Board.
Committee on Disciplinary Rules and Referenda
P.O. Box 12487, Austin, TX 78711
cdrr@texasbar.com
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www.texasbar.com/cdrr

Thank you for your attention to this matter. Should the Board require any other
information, please do not hesitate to contact me. Please confirm receipt of this report at your
earliest convenience.
Sincerely,

Lewis Kinard
Chair, Committee on Disciplinary Rules and
Referenda
cc:

Randall O. Sorrels
Trey Apffel
Larry P. McDougal
Joe K. Longley
Ross Fischer
John Sirman
Seana Willing
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Committee on Disciplinary Rules and Referenda
Overview of Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 1.01. Competent and Diligent Representation
Provided here is a summary of the actions and rationale of the Committee on Disciplinary
Rules and Referenda related to the proposed changes to Rule 1.01, Texas Disciplinary Rules of
Professional Conduct (TDRPC).
Previous Actions by the Committee
•
•
•

•
•
•

Initiation – The Committee voted to initiate the rule proposal process at its December 5,
2018, meeting.
Publication – The proposed rule changes were published in the March 2019 issue of the
Texas Bar Journal and the March 1, 2019, issue of the Texas Register. The proposed rule
changes were concurrently posted on the Committee’s website.
Additional Outreach – On March 1, 2019, an email notification regarding the proposed
rule changes was sent to all Texas lawyers (other than those who have voluntarily opted
out of receiving email notices), Committee email subscribers, and other potentially
interested parties. On April 1, 2019, an additional email concerning the proposed rule
changes was sent to the same groups. Additional notifications regarding the proposed rule
changes were emailed to Committee subscribers on March 21, April 15, and April 26, 2019.
Public Comments – The Committee extended the public comment period to two months
(through May 1, 2019). The Committee received 41 written public comments (from 40
individuals).
Public Hearing – The Committee held a public hearing on the rule proposal on April 18,
2019, at the Texas Law Center.
Recommendation – The Committee voted at its May 8, 2019, meeting to recommend the
rule proposal to the Board of Directors.

Overview and Rationale
As background, in September 2018, the Supreme Court of Texas requested that the
Committee study and make recommendations to the Court regarding a proposed amendment to
Comment 8, Rule 1.01, TDRPC, relating to a lawyer’s technological competencies. In February
2019, the Committee recommended adoption of the proposed amendment and the Court entered
an order amending the comment as follows (new language underlined):
8. Because of the vital role of lawyers in the legal process, each lawyer should strive
to become and remain proficient and competent in the practice of law, including
the benefits and risks associated with relevant technology. To maintain the requisite
knowledge and skill of a competent practitioner, a lawyer should engage in
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continuing study and education. If a system of peer review has been established,
the lawyer should consider making use of it in appropriate circumstances. Isolated
instances of faulty conduct or decision should be identified for purposes of
additional study or instruction.
During the Committee’s examination of Texas Rule 1.01, the Committee determined that
changes were also necessary to the rule itself. Texas Rule 1.01, which is entitled “Competent and
Diligent Representation,” consolidates issues that are addressed in two separate provisions of the
American Bar Association (ABA) Model Rules of Professional Conduct: Model Rule 1.1
(Competence) and Model Rule 1.3 (Diligence). However, unlike the parallel provisions in the
Model Rules, Texas Rule 1.01 contains no clear statement that a lawyer has a duty to act
competently and a duty to act diligently. The proposed changes to Texas Rule 1.01 would bring it
generally in line with the Model Rules and the professional conduct rules of the vast majority of
other states.
The Committee received a variety of comments related to the proposed changes. Some
comments expressed clear support for the proposed changes. Other comments opposed and/or
expressed concerns about the proposed changes, including arguments that: the proposed changes
are unnecessary; the proposed language would render the current language superfluous and/or
create inconsistencies within the rule; the proposed language is too vague or subjective and would
lead to an increase in grievances against attorneys; and the proposed language would have a
chilling effect on attorneys seeking to provide pro bono services.
The Committee carefully considered the public comments received, and, ultimately, voted
to recommend the proposal to the Board based on the belief that the changes would appropriately
set a standard that is in line with both the Model Rules and the disciplinary rules of the vast majority
of other states: that a lawyer has a duty to provide competent representation and to act with
reasonable diligence and promptness in representing a client.
Included on the pages that follow are the proposed rule changes, proposed comments to
the proposed rule, public comments received, and corresponding ABA Model Rules.
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 1.01. Competent and Diligent Representation
Proposed Rule (Redline Version)
Rule 1.01. Competent and Diligent Representation
(a) A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the
representation.
(b) A lawyer shall act with reasonable diligence and promptness in representing a client.
(c)(a) A lawyer shall not accept or continue employment in a legal matter which the lawyer
knows or should know is beyond the lawyer's competence, unless:
(1) another lawyer who is competent to handle the matter is, with the prior informed
consent of the client, associated in the matter; or
(2) the advice or assistance of the lawyer is reasonably required in an emergency and the
lawyer limits the advice and assistance to that which is reasonably necessary in the
circumstances.
(d)(b) In representing a client, a lawyer shall not:
(1) neglect a legal matter entrusted to the lawyer; or
(2) frequently fail to carry out completely the obligations that the lawyer owes to a client
or clients.
(e)(c) As used in this Rule, “neglect” signifies inattentiveness involving a conscious disregard for
the responsibilities owed to a client or clients.
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Proposed Rule (Clean Version)
Rule 1.01. Competent and Diligent Representation
(a) A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the
representation.
(b) A lawyer shall act with reasonable diligence and promptness in representing a client.
(c) A lawyer shall not accept or continue employment in a legal matter which the lawyer knows
or should know is beyond the lawyer's competence, unless:
(1) another lawyer who is competent to handle the matter is, with the prior informed
consent of the client, associated in the matter; or
(2) the advice or assistance of the lawyer is reasonably required in an emergency and the
lawyer limits the advice and assistance to that which is reasonably necessary in the
circumstances.
(d) In representing a client, a lawyer shall not:
(1) neglect a legal matter entrusted to the lawyer; or
(2) frequently fail to carry out completely the obligations that the lawyer owes to a client
or clients.
(e) As used in this Rule, “neglect” signifies inattentiveness involving a conscious disregard for
the responsibilities owed to a client or clients.
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TO:
Committee on Disciplinary Rules and Referenda
FROM: Subcommittee on Disciplinary Rules and Referenda (Vincent R. Johnson, Claude Ducloux and
Amy Bresnen)
Date: December 4, 2018 (Updated August 2019)
Re:
Proposed Comment to Texas Rule 1.01 Competent and Diligent Representation

If the CDRR approves our proposed changes to Texas Rule 1.01 (which recommend the addition of clear
rules on competence and diligence, in addition to a reference in the Comments to the duty to keep up
with technology), the Comment to Texas Rule 1.01 could be replaced with language from the Comment
to Model Rule 1.01 (Competence) and Model Rule (1.03 Diligence). The only changes that are needed
involve (a) revisions to the cross‐references, (b) the deletion of Model Rule 1.03 Cmt. 4, which
substantially appears now in Comment 6 to Texas Rule 1.02, and (c) the addition of a few new
subheadings (“Diligence and Workload” and “Procrastination and Neglect”).
Update: A cross‐reference was revised in proposed Comment 5, and a reference to Rule 28 of the
American Bar Association Model Rules for Lawyer Disciplinary Enforcement was removed from
proposed Comment 12.
Proposed Comment to Proposed Texas Rule 1.01 Based on the Comments to Model Rule 1.01
(Competence) and Model Rule 1.03 (Diligence) – Changes are Redlined
Comment
Legal Knowledge and Skill
[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular
matter, relevant factors include the relative complexity and specialized nature of the matter, the
lawyer's general experience, the lawyer's training and experience in the field in question, the
preparation and study the lawyer is able to give the matter and whether it is feasible to refer
the matter to, or associate or consult with, a lawyer of established competence in the field in
question. In many instances, the required proficiency is that of a general practitioner. Expertise
in a particular field of law may be required in some circumstances.
[2] A lawyer need not necessarily have special training or prior experience to handle legal
problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as
competent as a practitioner with long experience. Some important legal skills, such as the
analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal
problems. Perhaps the most fundamental legal skill consists of determining what kind of legal
problems a situation may involve, a skill that necessarily transcends any particular specialized
knowledge. A lawyer can provide adequate representation in a wholly novel field through
necessary study. Competent representation can also be provided through the association of a
lawyer of established competence in the field in question.
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[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does
not have the skill ordinarily required where referral to or consultation or association with
another lawyer would be impractical. Even in an emergency, however, assistance should be
limited to that reasonably necessary in the circumstances, for ill‐considered action under
emergency conditions can jeopardize the client's interest.
[4] A lawyer may accept representation where the requisite level of competence can be
achieved by reasonable preparation. This applies as well to a lawyer who is appointed as counsel
for an unrepresented person. See also Rule 6.012.
Thoroughness and Preparation
[5] Competent handling of a particular matter includes inquiry into and analysis of the factual
and legal elements of the problem, and use of methods and procedures meeting the standards
of competent practitioners. It also includes adequate preparation. The required attention and
preparation are determined in part by what is at stake; major litigation and complex
transactions ordinarily require more extensive treatment than matters of lesser complexity and
consequence. An agreement between the lawyer and the client regarding the scope of the
representation may limit the matters for which the lawyer is responsible. See Rule 1.02(bc).
Retaining or Contracting With Other Lawyers
[6] Before a lawyer retains or contracts with other lawyers outside the lawyer's own firm to
provide or assist in the provision of legal services to a client, the lawyer should ordinarily obtain
informed consent from the client and must reasonably believe that the other lawyers' services
will contribute to the competent and ethical representation of the client. See also Rules 1.02
(allocation of authority), 1.034 (communication with client), 1.045(fe) (fee sharing), 1.056
(confidentiality), and 5.05(a) (unauthorized practice of law). The reasonableness of the decision
to retain or contract with other lawyers outside the lawyer's own firm will depend upon the
circumstances, including the education, experience and reputation of the nonfirm lawyers; the
nature of the services assigned to the nonfirm lawyers; and the legal protections, professional
conduct rules, and ethical environments of the jurisdictions in which the services will be
performed, particularly relating to confidential information.
[7] When lawyers from more than one law firm are providing legal services to the client on a
particular matter, the lawyers ordinarily should consult with each other and the client about the
scope of their respective representations and the allocation of responsibility among them. See
Rule 1.02. When making allocations of responsibility in a matter pending before a tribunal,
lawyers and parties may have additional obligations that are a matter of law beyond the scope
of these Rules.
Maintaining Competence
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[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the
law and its practice, including the benefits and risks associated with relevant technology, engage
in continuing study and education and comply with all continuing legal education requirements
to which the lawyer is subject.
Diligence and Workload
[91] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or
personal inconvenience to the lawyer, and take whatever lawful and ethical measures are
required to vindicate a client's cause or endeavor. A lawyer must also act with commitment and
dedication to the interests of the client and with zeal in advocacy upon the client's behalf. A
lawyer is not bound, however, to press for every advantage that might be realized for a client.
For example, a lawyer may have authority to exercise professional discretion in determining the
means by which a matter should be pursued. See Rule 1.02. The lawyer's duty to act with
reasonable diligence does not require the use of offensive tactics or preclude the treating of all
persons involved in the legal process with courtesy and respect.
[102] A lawyer's work load must be controlled so that each matter can be handled competently.
Procrastination and Neglect
[113] Perhaps no professional shortcoming is more widely resented than procrastination. A
client's interests often can be adversely affected by the passage of time or the change of
conditions; in extreme instances, as when a lawyer overlooks a statute of limitations, the client's
legal position may be destroyed. Even when the client's interests are not affected in substance,
however, unreasonable delay can cause a client needless anxiety and undermine confidence in
the lawyer's trustworthiness. A lawyer's duty to act with reasonable promptness, however, does
not preclude the lawyer from agreeing to a reasonable request for a postponement that will not
prejudice the lawyer's client.
[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through
to conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific
matter, the relationship terminates when the matter has been resolved. If a lawyer has served a
client over a substantial period in a variety of matters, the client sometimes may assume that
the lawyer will continue to serve on a continuing basis unless the lawyer gives notice of
withdrawal. Doubt about whether a client lawyer relationship still exists should be clarified by
the lawyer, preferably in writing, so that the client will not mistakenly suppose the lawyer is
looking after the client's affairs when the lawyer has ceased to do so. For example, if a lawyer
has handled a judicial or administrative proceeding that produced a result adverse to the client
and the lawyer and the client have not agreed that the lawyer will handle the matter on appeal,
the lawyer must consult with the client about the possibility of appeal before relinquishing
responsibility for the matter. See Rule 1.4(a)(2). Whether the lawyer is obligated to prosecute
the appeal for the client depends on the scope of the representation the lawyer has agreed to
provide to the client. See Rule 1.2.
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[125] To prevent neglect of client matters in the event of a sole practitioner's death or disability,
the duty of diligence may require that each sole practitioner prepare a plan, in conformity with
applicable rules, that designates another competent lawyer to review client files, notify each
client of the lawyer's death or disability, and determine whether there is a need for immediate
protective action. Cf. Rule 28 of the American Bar Association Model Rules for Lawyer
Disciplinary Enforcement (providing for court appointment of a lawyer to inventory files and
take other protective action in absence of a plan providing for another lawyer to protect the
interests of the clients of a deceased or disabled lawyer).

Clean Version of Proposed Comment to Proposed Texas Rule 1.01
Comment
Legal Knowledge and Skill
[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular
matter, relevant factors include the relative complexity and specialized nature of the matter, the
lawyer's general experience, the lawyer's training and experience in the field in question, the
preparation and study the lawyer is able to give the matter and whether it is feasible to refer
the matter to, or associate or consult with, a lawyer of established competence in the field in
question. In many instances, the required proficiency is that of a general practitioner. Expertise
in a particular field of law may be required in some circumstances.
[2] A lawyer need not necessarily have special training or prior experience to handle legal
problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as
competent as a practitioner with long experience. Some important legal skills, such as the
analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal
problems. Perhaps the most fundamental legal skill consists of determining what kind of legal
problems a situation may involve, a skill that necessarily transcends any particular specialized
knowledge. A lawyer can provide adequate representation in a wholly novel field through
necessary study. Competent representation can also be provided through the association of a
lawyer of established competence in the field in question.
[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does
not have the skill ordinarily required where referral to or consultation or association with
another lawyer would be impractical. Even in an emergency, however, assistance should be
limited to that reasonably necessary in the circumstances, for ill‐considered action under
emergency conditions can jeopardize the client's interest.
[4] A lawyer may accept representation where the requisite level of competence can be
achieved by reasonable preparation. This applies as well to a lawyer who is appointed as counsel
for an unrepresented person. See also Rule 6.01.
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Thoroughness and Preparation
[5] Competent handling of a particular matter includes inquiry into and analysis of the factual
and legal elements of the problem, and use of methods and procedures meeting the standards
of competent practitioners. It also includes adequate preparation. The required attention and
preparation are determined in part by what is at stake; major litigation and complex
transactions ordinarily require more extensive treatment than matters of lesser complexity and
consequence. An agreement between the lawyer and the client regarding the scope of the
representation may limit the matters for which the lawyer is responsible. See Rule 1.02(b).
Retaining or Contracting With Other Lawyers
[6] Before a lawyer retains or contracts with other lawyers outside the lawyer's own firm to
provide or assist in the provision of legal services to a client, the lawyer should ordinarily obtain
informed consent from the client and must reasonably believe that the other lawyers' services
will contribute to the competent and ethical representation of the client. See also Rules 1.02
(allocation of authority), 1.03 (communication with client), 1.04(f) (fee sharing), 1.05
(confidentiality), and 5.05 (unauthorized practice of law). The reasonableness of the decision to
retain or contract with other lawyers outside the lawyer's own firm will depend upon the
circumstances, including the education, experience and reputation of the nonfirm lawyers; the
nature of the services assigned to the nonfirm lawyers; and the legal protections, professional
conduct rules, and ethical environments of the jurisdictions in which the services will be
performed, particularly relating to confidential information.
[7] When lawyers from more than one law firm are providing legal services to the client on a
particular matter, the lawyers ordinarily should consult with each other and the client about the
scope of their respective representations and the allocation of responsibility among them. See
Rule 1.02. When making allocations of responsibility in a matter pending before a tribunal,
lawyers and parties may have additional obligations that are a matter of law beyond the scope
of these Rules.
Maintaining Competence
[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the
law and its practice, including the benefits and risks associated with relevant technology, engage
in continuing study and education and comply with all continuing legal education requirements
to which the lawyer is subject.
Diligence and Workload
[9] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or
personal inconvenience to the lawyer, and take whatever lawful and ethical measures are
required to vindicate a client's cause or endeavor. A lawyer must also act with commitment and
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dedication to the interests of the client and with zeal in advocacy upon the client's behalf. A
lawyer is not bound, however, to press for every advantage that might be realized for a client.
For example, a lawyer may have authority to exercise professional discretion in determining the
means by which a matter should be pursued. See Rule 1.02. The lawyer's duty to act with
reasonable diligence does not require the use of offensive tactics or preclude the treating of all
persons involved in the legal process with courtesy and respect.
[10] A lawyer's work load must be controlled so that each matter can be handled competently.
Procrastination and Neglect
[11] Perhaps no professional shortcoming is more widely resented than procrastination. A
client's interests often can be adversely affected by the passage of time or the change of
conditions; in extreme instances, as when a lawyer overlooks a statute of limitations, the client's
legal position may be destroyed. Even when the client's interests are not affected in substance,
however, unreasonable delay can cause a client needless anxiety and undermine confidence in
the lawyer's trustworthiness. A lawyer's duty to act with reasonable promptness, however, does
not preclude the lawyer from agreeing to a reasonable request for a postponement that will not
prejudice the lawyer's client.
[12] To prevent neglect of client matters in the event of a sole practitioner's death or disability,
the duty of diligence may require that each sole practitioner prepare a plan, in conformity with
applicable rules, that designates another competent lawyer to review client files, notify each
client of the lawyer's death or disability, and determine whether there is a need for immediate
protective action.
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Committee on Disciplinary Rules and Referenda
Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 1.01. Competent and Diligent Representation

Public Comments Received
Through May 1, 2019
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Rule 1.01 Proposed changes
Friday, March 01, 2019 4:06:23 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Douglas

Last Name

Mclallen

Email
Member

Yes

Barcard

00788025

Feedback
Subject

Rule 1.01 Proposed changes

Comments
This looks like a solution looking for a problem. Moreover, "reasonable diligence and promptness" is
vague and subject to abuse.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comment on Rule 1.01
Friday, March 01, 2019 4:15:09 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Lena

Last Name

Roberts

Email
Member

Yes

Barcard

24041763

Feedback
Subject

Comment on Rule 1.01

Comments
I like the change, and hopefully the new rules will be enforced. I've seen too many bad lawyers hurt
too many good people and get away with it!
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Changes to Disciplinary Rule 1.01
Friday, March 01, 2019 4:19:25 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Aaron

Last Name

Martinez

Email
Member

Yes

Barcard

24068629

Feedback
Subject

Proposed Changes to Disciplinary Rule 1.01

Comments
I believe the proposed changes are largely unnecessary. The rule as is already requires a lawyer not
to take on matters he or she know he or she is not competent to undertake, and to not neglect
clients. Adding this extra layer would only make it easier for disgruntled clients to make frivolous
disciplinary complaints against lawyers for not possessing the "legal knowledge, skill, thoroughness
and preparation reasonably necessary for the representation," even though they may have no idea
what that means and are just unhappy with their results. Disgruntled clients could also use the
proposed promptness subpart to again, make our lives miserable with disciplinary complaints, but
there is more here. They could use it to try to force lawyers into unnecessary reporting
requirements, or argue in malpractice cases that the lawyer "failed to adequately report" or
something similar. Perhaps if these were more aspirational than mandatory, they would be fine. Or
perhaps simply a definition of what competent representation is would work. But as-is, they are
superfluous and have the potential to create more problems than they are worth. Let's not go there
in my opinion.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Rule 1.01. Competent and Diligent Representation
Friday, March 01, 2019 4:20:55 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Richard

Last Name

Schell

Email
Member

Yes

Barcard

17736780

Feedback
Subject

Rule 1.01. Competent and Diligent Representation

Comments
The use of the word "signifies" in section (e) makes no sense. If anything, inattention signifies
neglect, not the other way around.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes to Rule 1.01. Competent and Diligent Representation
Friday, March 01, 2019 4:23:41 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Michael

Last Name

Farmer

Email
Member

Yes

Barcard

06823100

Feedback
Subject

Proposed changes to Rule 1.01. Competent and Diligent Representation

Comments
Proposed additions 1.01 (a) and (b) are unnecessary because they are implicit in our duty as an
attorney. Also, new (b) is just a restatement of old (b). No change is required.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Change to 1.01--add professionalism/civility
Friday, March 01, 2019 4:24:41 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Jessica

Last Name

Wortham

Email
Member

Yes

Barcard

24081488

Feedback
Subject

Proposed Change to 1.01--add professionalism/civility

Comments
May we please amend 1.01(b) to say: "(b) A lawyer shall act with reasonable diligence and
promptness while maintaining professionalism and civility towards others while representing a client."
As a young female attorney, I have witnessed countless attorneys behave unprofessionally in the
courtroom on "behalf of a client." They bully others, harass, threaten, and attempt to intimidate
others in order to get a better deal for their client. There is no need to throw away basic manners
and civility in the name of employment. It gives our profession a bad name.
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From:
To:
Subject:
Date:

cdrr
Re: Seeking Comments on Proposed Changes to Rule 1.01
Friday, March 01, 2019 4:30:06 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
I have no changes or suggestions to proposed Rule 1.01 changes.
Sincerely,
Law Office of Stephen P. Krupp, PLLC
Cell:
Office: 573.317.4336
Sent from my iPhone
*********************************
This email and any attachments contain privileged and confidential information intended only for the use
of the addressee(s). If you are not an intended recipient of this email, you are hereby notified that any
dissemination, copying or use of information within it is strictly prohibited. If you received this email in
error or without authorization, please notify me immediately by reply e-mail and permanently delete all
copies of the e-mail and any attachments.
*********************************
On Mar 1, 2019, at 3:58 PM, State Bar of Texas - CDRR <cdrr@texasbar.com> wrote:
State Bar of Texas

Proposed Changes to Rule 1.01
Public Comments Sought
Rule 1.01. Competent and Diligent Representation
The Committee on Disciplinary Rules and Referenda (CDRR) has published proposed changes to
Rule 1.01 (Competent and Diligent Representation). The proposed changes were also published in
the (March) Texas Bar Journal and the (March 1) Texas Register. A public hearing on the proposed
rule will be held at 10:30 a.m. on April 18, 2019, at the Texas Law Center in Austin.
The Committee will accept comments concerning the proposed rule changes through May 1, 2019.
Comments can be submitted here.
The CDRR is responsible for overseeing the initial process for proposing a change or addition to the
disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/CDRR.
To subscribe to email updates, including notices of public hearings and published rules for comment,
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click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comments on published proposed changes to Rule 1.01 (Competent and Diligent
Representation)
Friday, March 01, 2019 4:37:42 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Shenila

Last Name

Momin

Email
Member

Yes

Barcard

24003788

Feedback
Subject Comments on published proposed changes to Rule 1.01 (Competent and Diligent
Representation)

Comments
The addition of the following paragraph: (b) A lawyer shall act with reasonable diligence and
promptness in representing a client. This addition will cause undue burden on attorneys where
clients have certain expectations on the term promptness. How would "promptness" be defined?
Missing deadlines? Causing harm? Additionally, the legal field is vast where this term would mean
something different in different fields of practice. i.e. immigration law? commercial law?
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Changes to Rule 1.01
Friday, March 01, 2019 4:47:58 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

christopher

Last Name

below

Email
Member

Yes

Barcard

24045477

Feedback
Subject

Proposed Changes to Rule 1.01

Comments
I am a solo practitioner with a general law practice. I have some concerns about the language in the
proposed Rule 1.01 that reads as follows: (a) A lawyer shall provide competent representation to a
client. Competent representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation. Would proposed change in the rule preclude a young,
less experienced solo attorney, from taking the representation of a client? I know many young
attorney's sign cases up and bring in more experienced senior attorney's to also represent the client
allowing the young attorney to learn from the senior attorney. In my opinion this is a practice that
makes for better attorneys for the benefit of all clients. How can a young attorney, with limited
experience, satisfy the requirement of legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation. Allowing an exception under my example would satisfy
this requirement and add to the improvement for better attorneys. If I am way off in this, please
disregard my comment. Reading the proposed change made me think of when I was a young
attorney getting my feet wet.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes to Rule 1.01
Friday, March 01, 2019 5:08:01 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Sim

Last Name

Israeloff

Email
Member

Yes

Barcard

10435380

Feedback
Subject

Proposed changes to Rule 1.01

Comments
I am strongly opposed to the proposed changes to Rule 1.01. The proposed amendments are
laudatory and aspirational for being a good lawyer, but they are not needed and will create
unintended consequences. I am not aware of a problem with the current rule. The changes appear
to be a solution in search of a problem. Adding new obligations in the rule will have the undesirable
effect of adding fuel to malpractice claims against lawyers. Under the new rules a plaintiff suing a
lawyer will add every element of the new rules to the list of failures by the lawyer defendant. While
the disciplinary rules state that they do not create common law standards of care for civil lawsuit
purposes, that's exactly how they are used in practice. Plaintiff experts in legal malpractice cases
routinely refer to the DRs as setting out the standard of care for attorneys. The new rules will permit
more claims against attorneys. The listing of specific elements that constitute competent
representation, including legal knowledge, skill, thoroughness and preparation, adds four areas for
future dispute, debate and litigation both as to grievances and as to legal malpractice claims. What is
"knowledge" and how much do you need, etc. Every word is vague and undefined and will lead to
confusion and disagreement. It is better to simply leave the current rule and its reference to not
taking a case that is "beyond the lawyer's competence" and whatever gloss or precedent has
developed over those words up to this time, rather than attempting to redefine, with vague terms
that will invite mischief and litigation, what it means to bring competent and diligent representation.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Rule 1.01 Proposed Change
Friday, March 01, 2019 5:21:03 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

David

Last Name

Aronofsky

Email
Member

Yes

Barcard

01355500

Feedback
Subject

Rule 1.01 Proposed Change

Comments
This is a very good change linguistically because it codifies what most experienced attorneys already
know are the intent and spirit of Tule 1.01
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Changes to Rule 1.01, Disciplinary Rules
Friday, March 01, 2019 5:29:49 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Elliott

Last Name

Klein

Email
Member

Yes

Barcard

11557300

Feedback
Subject

Proposed Changes to Rule 1.01, Disciplinary Rules

Comments
Dear Sirs; I feel the proposed changes adds nothing significant to the current rule. Any argument
that it has value is equivalent to counting counting angels on a pinhead. Elliott Klein
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Unnecessary changes
Friday, March 01, 2019 5:30:50 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Brian

Last Name

Miller

Email
Member

Yes

Barcard

24004607

Feedback
Subject

Unnecessary changes

Comments
Part (c) of the proposed amended rule is inconsistent with Part (a). Part (c), which is in the existing
rule, already states a competency requirement and provides two exceptions. Part (a) appears to
impose a competency requirement without exceptions. The two exceptions, however, are important
to providing access to justice. The first exception helps ensure that we have an ample number of
lawyers, in appropriate price ranges and distributed through various communities, to provide legal
assistance to clients. The second exception helps ensure the availability of emergency legal
assistance. In addition, Part (d) of the proposed amended rule is inconsistent with Part (b). One
provision imposes a conscious-disregard standard while the other imposes a simple-negligence
standard. Unless the conscious-disregard standard has proven unworkable, we should stay with that
standard for attorney disciplinary proceedings. At the very least, a simple-negligence standard should
incorporate the concepts of duty and causation that we see in malpractice suits, so that we prevent
harmless and fixable mistakes from being the basis of disciplinary proceedings.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: CDDr 1.01 proposed changes
Friday, March 01, 2019 5:33:21 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Eric

Last Name

Bayne

Email
Member

Yes

Barcard

00792947

Feedback
Subject

CDDr 1.01 proposed changes

Comments
I'm all for competent representation. I think the affirmative duty in proposed 1.01(a) subsumes the
remainder of the rule. I'd delete the surplusage and make proposed 1.01(a) simply Rule 1.01.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Rule Change TDRPC 1.01
Friday, March 01, 2019 5:41:37 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Dane

Last Name

OBrien

Email
Member

Yes

Barcard

24090302

Feedback
Subject

Proposed Rule Change TDRPC 1.01

Comments
Our client base like any other has a right to expect competant and diligent service in all things that
we do. This concept is even more crucial in our profession because of the huge impacts potentially
from anything less. Attorneys charge a premium and our clients should expect our service to be more
than appropiate and of value... this is often not the case and often attorneys accept cases they are
not competant to accept or fail to put in the work and attention it requires. While I appreciate the
committees desire to update a rule badly in need of it, but fail to see how this updated verbage
(merely rearraging vague words and phrases) adds any more clarity to what was already a vague
and ill defined area already. In fact, the new version serves to remove almost everything that help to
explain all the vague terms in the rule to provide some small clarity. I understand that as
professionals there is a desire to protect our members, but to do by writing rules that would be
almost impossible to prove liability under seems a poor way to go about it in the long run. One must
simply imagine (or apply one of any number of outstanding complaints that currently exist) a
scenario where this rule is violated sufficiently that it could be shown... would a wronged client ever
reaaonably be able to define and reach this threshold under this rewrite... I think it unlikely except
either in the RICHEST or most blatant/aggregious of circumstances. I think as a tool thet seeks to
manage member conduct and protect clients from predatory practitioners it is a fail.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Changes to rule 1.01
Friday, March 01, 2019 5:41:38 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Gail

Last Name

Deml

Email
Member

Yes

Barcard

16286950

Feedback
Subject

Changes to rule 1.01

Comments
The following proposed provision is ambiguous on its face: (e)(c) As used in this Rule, “neglect”
signifies inattentiveness involving a conscious disregard for the responsibilities owed to a client or
clients. "Conscious disregard" is more than mere "inattentiveness." By putting both terms together in
the same sentence, it is inherently ambiguous. Why not just say: "neglect" is more than mere
inattentiveness and involves a conscious disregard for the responsibilities owed to a client or clients.
-- OR -- "neglect" involves a conscious disregard for the responsibilities owed to a client or clients.
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From:
To:
Subject:
Date:

cdrr
Re: Seeking Comments on Proposed Changes to Rule 1.01
Friday, March 01, 2019 5:43:57 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
I resigned from the ABA for the same reason! Burl Jacks
Sent from my iPad
On Mar 1, 2019, at 4:03 PM, State Bar of Texas - CDRR <cdrr@texasbar.com> wrote:
State Bar of Texas

Proposed Changes to Rule 1.01
Public Comments Sought
Rule 1.01. Competent and Diligent Representation
The Committee on Disciplinary Rules and Referenda (CDRR) has published proposed changes to
Rule 1.01 (Competent and Diligent Representation). The proposed changes were also published in
the (March) Texas Bar Journal and the (March 1) Texas Register. A public hearing on the proposed
rule will be held at 10:30 a.m. on April 18, 2019, at the Texas Law Center in Austin.
The Committee will accept comments concerning the proposed rule changes through May 1, 2019.
Comments can be submitted here.
The CDRR is responsible for overseeing the initial process for proposing a change or addition to the
disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/CDRR.
To subscribe to email updates, including notices of public hearings and published rules for comment,
click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
Re: Seeking Comments on Proposed Changes to Rule 1.01
Friday, March 01, 2019 6:24:31 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Why is there a movement to change this rule? That information would be helpful. It appears that the
proposed changes are already covered in other rules. More information in these areas would be helpful.
_________________________________
Peter A. Schulte
Schulte & Apgar, PLLC
4131 N Central Exwy Ste 680
Dallas, Texas 75204
Ofc: 214.521.2200
Fax: 214.276.1661
www.PeteSchulte.com
Sent from my iPhone... Please pardon any grammatical and/or spelling mistakes...
On Mar 1, 2019, at 15:58, State Bar of Texas - CDRR <cdrr@texasbar.com> wrote:
State Bar of Texas

Proposed Changes to Rule 1.01
Public Comments Sought
Rule 1.01. Competent and Diligent Representation
The Committee on Disciplinary Rules and Referenda (CDRR) has published proposed changes to
Rule 1.01 (Competent and Diligent Representation). The proposed changes were also published in
the (March) Texas Bar Journal and the (March 1) Texas Register. A public hearing on the proposed
rule will be held at 10:30 a.m. on April 18, 2019, at the Texas Law Center in Austin.
The Committee will accept comments concerning the proposed rule changes through May 1, 2019.
Comments can be submitted here.
The CDRR is responsible for overseeing the initial process for proposing a change or addition to the
disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/CDRR.
To subscribe to email updates, including notices of public hearings and published rules for comment,
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click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Public Comment on Proposed change to Rule 1.01
Saturday, March 02, 2019 9:45:47 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

BRENT

Last Name

MORGAN

Email
Member

Yes

Barcard

24051084

Feedback
Subject

Public Comment on Proposed change to Rule 1.01

Comments
The proposed rule change to 1.01 is inappropriate and clearly written by someone who has never
represented indigent, career-criminal defendants or those with unrealistic expectations of what an
attorney does. If this is made a rule, I will expect to get those of my court-appointed clients and
divorce clients who believe adultery=I get everything will be filing a grievance and citing this rule.
For example, if I have a jury returns a verdict of "guilty" on a client, I will expect to get a grievance
now because I didn't have the "skill" to get a "not guilty". If my client is not award custody of their
minor child, then I will get a grievance because my "skills" were not sufficient to garner custody. I
cannot tell you the number of people who come in my office to complain about how "bad" their
previous attorney was when really it was the facts of the case. Whether these grievances have merit
or not is beside the point. I will have to waste precious time in answering these grievances and
having to explain every decision I have ever made in every case. Do NOT add such a vague,
unnecessary addition to the Rules of Professional Conduct.
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From:
To:
Subject:
Date:

cdrr
Re: Seeking Comments on Proposed Changes to Rule 1.01
Saturday, March 02, 2019 10:51:38 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Where can I find the Committee rationale for the proposed changes?
Thanks,
Danny Hardesty
Tx. Bar No. 08957400
On Fri, Mar 1, 2019 at 4:04 PM State Bar of Texas - CDRR <cdrr@texasbar.com> wrote:
State Bar of Texas

Proposed Changes to Rule 1.01
Public Comments Sought
Rule 1.01. Competent and Diligent Representation
The Committee on Disciplinary Rules and Referenda (CDRR) has published proposed changes to
Rule 1.01 (Competent and Diligent Representation). The proposed changes were also published in
the (March) Texas Bar Journal and the (March 1) Texas Register. A public hearing on the proposed
rule will be held at 10:30 a.m. on April 18, 2019, at the Texas Law Center in Austin.
The Committee will accept comments concerning the proposed rule changes through May 1, 2019.
Comments can be submitted here.
The CDRR is responsible for overseeing the initial process for proposing a change or addition to the
disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/CDRR.
To subscribe to email updates, including notices of public hearings and published rules for comment,
click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
RE: [EXTERNAL] Seeking Comments on Proposed Changes to Rule 1.01
Saturday, March 02, 2019 5:17:27 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Approved.
From: State Bar of Texas - CDRR [mailto:cdrr@texasbar.com]
Sent: Friday, March 01, 2019 3:59 PM
To: Gills, Kirk B.
Subject: [EXTERNAL] Seeking Comments on Proposed Changes to Rule 1.01

State Bar of Texas

Proposed Changes to Rule 1.01
Public Comments Sought
Rule 1.01. Competent and Diligent Representation
The Committee on Disciplinary Rules and Referenda (CDRR) has published proposed changes to
Rule 1.01 (Competent and Diligent Representation). The proposed changes were also published in
the (March) Texas Bar Journal and the (March 1) Texas Register. A public hearing on the proposed
rule will be held at 10:30 a.m. on April 18, 2019, at the Texas Law Center in Austin.
The Committee will accept comments concerning the proposed rule changes through May 1, 2019.
Comments can be submitted here.
The CDRR is responsible for overseeing the initial process for proposing a change or addition to the
disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/CDRR.
To subscribe to email updates, including notices of public hearings and published rules for comment,
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click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes to Rule 1.01
Sunday, March 03, 2019 1:54:07 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

James

Last Name

Drummond

Email
Member

Yes

Barcard

24081380

Feedback
Subject

Proposed changes to Rule 1.01

Comments
The proposed changes should be adopted. The changes have been implicit heretofore, but making
them explicit helps the public know what is expected and what they are entitled to in the matter of
Representation.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed rules changes - Disciplinary Rule 1.01
Sunday, March 03, 2019 3:32:30 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Matt

Last Name

McKool

Email
Member

Yes

Barcard

13731600

Feedback
Subject

Proposed rules changes - Disciplinary Rule 1.01

Comments
I do not see the need for these changes. The existing rule includes the same requirements as the
existing rule: diligence, promptness, knowledge, skill, thoroughness, and preparation are part of the
rule already. (e.g. neglect and fail to carry out obligations completely) neglect is also defined.
Neglect is also defined and would include the same elements. In addition, these terms (diligence,
promptness, knowledge, skill, thoroughness, and preparation) are vague and subject to overly broad
subjective connotations whereupon reasonable minds may differ. This would subject attorneys to a
myriad of specious and questionable complaints. Many clients feel wrongs when the attorney fails to
follow the client's perceived obligations or act with urgency as to every detail. Also many client's
often blame the attorney for any setback or loss. These changes would invariably provide an
ambiguous standard resulting in a global catch-all basis for all complaints (founded and unfounded)
and lead to a surge of unfounded complaints.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Regarding Proposed Changes to Rule 1.01
Sunday, March 03, 2019 3:38:46 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Melissa

Last Name

Wheeler

Email
Member

Yes

Barcard

24104437

Feedback
Subject

Regarding Proposed Changes to Rule 1.01

Comments
I am support of the proposed rule. I hope that whatever version of the rule results from these
meetings includes proposed section (b), which provides "a lawyer shall act with reasonable diligence
and promptness in representing a client." The reasonability standard proposed here is important to
me because of the volume of my cases — each client, of course, deserves competent and zealous
representation, but the reality is that sometimes I have to prioritize one case over another for a short
time while due dates approach.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Rule 1.01
Monday, March 04, 2019 10:37:16 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Roger

Last Name

Hughes

Email
Member

Yes

Barcard

10229500

Feedback
Subject

Proposed Rule 1.01

Comments
I do not understand the need for this change. I am unaware of a similar change to ABA model code.
Further, I question the wisdom of making 'competence' grounds for discipline. This opens the door to
mere professional negligence as grounds for discipline. The proposed duty to provide 'competent
representation' goes beyond just having the skills, etc., to do the job -- it will extend the wisdom of
decisions. No one defends incompetence, but do we want the grievance procedure to be mired in
claims over nothing more than negligence in judgment? The other rules have fairly precise or
objective standards to know when a violation occurs. Trying to determine when representation is
competent is a vague standard for imposing sanctions. Finally, this change will be allow arguments
that the Rules apply to determine negligence in civil malpractice cases, which so far has not been the
law.
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[Harry L. Tindall Submission 3.4.19]

Rule 1.01. Competent and Diligent Representation
(a) A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.
(b) A lawyer shall act with reasonable diligence and promptness in
representing a client.
(c)(a) A lawyer shall not accept or continue employment in a legal
matter which the lawyer knows or should know is beyond the lawyer’s
competence of the lawyer, unless:
(1) another lawyer who is competent to handle the matter is, with
the prior informed consent of the client, associated in the matter; or
(2) the advice or assistance of the lawyer is reasonably required in
an emergency and the lawyer limits the advice and assistance to that
which is reasonably necessary in the circumstances.
(d)(b) In representing a client, a lawyer shall not: (1) neglect a legal
matter entrusted to the lawyer; or (2) frequently fail to carry out
completely the obligations that the lawyer owes to a client or clients.
(e)(c) As used in this Rule subsection, “neglect” signifies means
inattentiveness involving a conscious disregard for the responsibilities
owed to a client or clients.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Changes to Rule 1.01
Monday, March 04, 2019 4:44:52 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Toysha

Last Name

Jones Martin

Email
Member

Yes

Barcard

24004726

Feedback
Subject

Proposed Changes to Rule 1.01

Comments
Where can I find additional information regarding the basis for the proposed changes? What does
the committee hope to capture by adding the additional language? Is this intended to address
competencies such as understanding of technology?
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Changes to Rule 1.01
Tuesday, March 05, 2019 11:48:00 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Phillip

Last Name

Herr

Email
Member

Yes

Barcard

24038956

Feedback
Subject

Proposed Changes to Rule 1.01

Comments
Dear Sir or Madam, I disagree with this revision by the committee. The mandatory language of "
(a)...shall provide competent representation to a client. and (b) A lawyer shall act with reasonable
diligence and promptness in representing a client." This language would make it easier to sue
lawyers for malpractice. The previous language has been used for probably 15 years. I do not see a
reason to change it. This proposal would make it easier for the public to sue lawyers. By including
this added "shall" language in the Texas Disciplinary Rules of Professional Conduct, it (i) makes it
easier for the public to sue lawyers; and (ii) creates another standard of care for lawyers to follow
by. Sincerely, Phillip M. Herr
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comment on Propose amendment to Rule 1.01
Thursday, March 07, 2019 3:15:36 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Frederick

Last Name

Moss

Email
Member

Yes

Barcard

14583400

Feedback
Subject

Comment on Propose amendment to Rule 1.01

Comments
Now that the Tx Sup Ct has added technological competence to comment 8, I have no issues with
the proposed rule amendment. It puts Texas in line with the Model Rules and most other states.
With multi-jurisdictional practice common today, states should strive for uniformity. Also, it is good to
move the definition of "competence" from the comment to the rule, as it is not in the "Terminology"
section. However, I suggest that the final subsection's definition of "neglect" is confusing and selfcontradictory. One cannot be both "inattentive" to (unaware of) a responsibility and consciously
disregard it at the same time. The words "inattentiveness involving" should be deleted.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comments on changes to Rule 1.01 - Competent and Diligent Representation
Friday, March 08, 2019 12:39:19 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

jerry

Last Name

suva

Email
Member

Yes

Barcard

24060690

Feedback
Subject

Comments on changes to Rule 1.01 - Competent and Diligent Representation

Comments
Hello, I reviewed the proposed additions to Rule 1.01. I find these to be largely redundant with
previous section (b), which says that a lawyer will not neglect a legal matter or frequently fail to
carry out completely the obligations owed. The only new aspect of the amendments appears to be a
strict scrutiny as-applied to the diligence and promptness. It smells like a colorable ethics complaint
could now be made by not returning an overlooked e-mail, or only after returning from spring break.
Thank you, Jerry Suva
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: proposed rule 1.01
Monday, March 11, 2019 10:54:44 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Mark

Last Name

White

Email
Member

Yes

Barcard

21317900

Feedback
Subject

proposed rule 1.01

Comments
I'm pretty concerned that section (a) of this new rule will be difficult to manage. The ability to file a
grievance over lack of knowledge, skill, thoroughness and preparation could turn the grievance
system into a malpractice forum. I'm wondering whether a comment has been drafted for this rule to
give us further guidance. Could someone let me know please? mdw
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: proposed changes to Rule 1.01
Friday, March 15, 2019 12:45:57 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Tom

Last Name

Gray

Email
Member

Yes

Barcard

08329400

Feedback
Subject

proposed changes to Rule 1.01

Comments
I am sure that you have considered that the uncertainties wrought by an unnecessary change can
have unintended consequences. That is what I fear here. There are intense pressures being applied
for lawyers to do more pro bono services, including providing limited scope representation. I fear
that this change will have a chilling effect on lawyers efforts to expand the scope of their assistance.
I also see where an attorney might elect to not take on matters where the level of representation is
geared to what the client can afford. If I have to demonstrate that I have rendered the same level of
"legal knowledge, skill, thoroughness and preparation" regardless of the level of payment, then I
simply avoid representing anyone that cannot pay for full services. Moreover, I fail to see what the
change adds to what is already required. How is (b) fundamentally different that what is now (b)(1)
(which becomes (d)(1). It seems to simply restate it as a positive. Maybe it changes the burden of
persuasion in a disciplinary action? And the new (b) seems to be inconsistent with the new (d)(2),
previously (b)(2). The old provision allowed for some forgivable sins, but the new provision seems to
impose absolute liability. Is that type of internal conflict within the code really helpful to the public or
the profession? I am sure that if I was privy to all the committees discussion about the need for this
modification I would understand it better but I am looking at it from trying to apply it without that
insight and knowledge, as would any attorney in practice. In summary, I do not see the need for the
change, I do not see what it is supposed to accomplish, and I fear that it will have the unintended
consequence of driving attorneys away from preforming marginal or pro bono services. Respectfully,
Tom Gray
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed change to DR 1.01
Monday, April 01, 2019 10:52:49 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Robert

Last Name

Kisselburgh

Email
Member

Yes

Barcard

11538750

Feedback
Subject

Proposed change to DR 1.01

Comments
I believe the proposed changes are unnecessary. The current 1.01a and 1.01b cover competence in
handling a matter and not neglecting a case. The proposed changes do nothing other than adding
vagueness to attorneys practicing law. The legal practice is not a cookie-cutter operation where
every case can be handled the same and if a lawyer is really neglecting a case and not pursuing it on
his/her client's behalf, DR 1.01b addresses that issue.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Rule 1.01
Monday, April 01, 2019 11:03:25 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

James

Last Name

Nickell

Email
Member

Yes

Barcard

15012800

Feedback
Subject

Rule 1.01

Comments
The proposed changes do nothing other than establish a couple of subjective standards with which
second guess an attorney's efforts on behalf of his/her client.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comments on 6.05 & 1.01
Monday, April 01, 2019 11:16:03 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Richard

Last Name

Stucky

Email
Member

Yes

Barcard

24041986

Feedback
Subject

Comments on 6.05 & 1.01

Comments
I think the change to 6.05 is overbroad. I understand the intent, but a conflict is a conflict. The way I
read the proposed change is that it takes the client out of the conflict decision making, and lawyers
are making the decision for them. Change to 1.01 - I believe the change is too vague and
unnecessary. "competent" and acting with "reasonable diligence and promptness" is
vague/overbroad and not defined.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Rule 1.01
Monday, April 01, 2019 1:19:47 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Arnold

Last Name

Hayden

Email
Member

Yes

Barcard

24065390

Feedback
Subject

Proposed Rule 1.01

Comments
Changes to Rule 1.01 will wreck havoc on criminal defense attorneys, giving grounds for a grievance
for every frivolous ineffectiveness of counsel claim faced, but without the protection of a harmless
error rule. Rule 1.01(b) essentially moves the standard from "neglect" to "reasonable diligence"
without defining the standard of reasonableness being used. Rule 1.01(a) gets rid of the intent
element of Rule 1.01(c), creating a strict liability situation on what is required to be competent
without taking into consideration circumstances which are not known or situations where your client
is not being forthright. Any mistake or strategic decision will now be subject to a grievance, without
any consideration as to whether the grieved behavior would have changed the outcome of the case.
If this rule were to pass, the cost of indigent defense in the state of Texas will skyrocket.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed addition to Rule 1.01
Tuesday, April 02, 2019 1:12:40 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Dana

Last Name

Timaeus

Email
Member

Yes

Barcard

20039900

Feedback
Subject

Proposed addition to Rule 1.01

Comments
When I started practicing law, the wisdom of the profession required that lawyers know how to
handle their clients' cases or associate additional or other counsel with requisite skill and knowledge
or pledge to work and learn the law, facts and skills necessary to do the job acceptably. No lawyer
passes the bar and has an immediate stock of adequate skill and knowledge. No lawyer gets a full
explanation of a potential client's situation from the first conversation. Even if you add comments
that soften the harshness of your proposed language, the plain language of the proposed rule will be
used as a weapon against lawyers who lose contested matters and almost every contested matter
has a high probability of producing a losing party. Please be careful, also, with any wording that
discourages lawyers from taking on difficult, novel, and charity cases. It appears that you want to
create an easier burden for clients that complain about the representation that they receive and an
easier standard by which to prove misconduct. Your proposed language goes deeper and creates
unnecessary risks for new lawyers and any lawyer who has to research the law applicable to the
client's situation.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Amendment to TDRPC 1.01
Friday, April 05, 2019 5:39:14 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Frederick

Last Name

Moss

Email
Member

Yes

Barcard

14583400

Feedback
Subject

Proposed Amendment to TDRPC 1.01

Comments
Adding ABA Rule 1.1 and 1.3 verbatim on top of current 1.01 language is harmless and puts our rule,
arguably, in line with the ABA, which is good. However, the main objection from the opponents of
change (i.e., most lawyers), will be "If it ain't broke, don't fix it" refrain. What is the need to fix
current Rule 1.01?? The ABA language renders most of the current rule's language surplusage. The
current language adds nothing. I would delete all of the language of the current rule, especially the
"frequently fails" subsection which is a huge loophole for lawyers. But, perhaps keeping the current
language will encourage voting for it at the referendum.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Change to Rule 1.01 Competent and Diligent Representation
Thursday, April 18, 2019 6:23:28 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

DEBRA

Last Name

EDMONDSON

Email
Member

Yes

Barcard

24045824

Feedback
Subject

Proposed Change to Rule 1.01 Competent and Diligent Representation

Comments
I am concerned about adding the phrase "A lawyer shall act with reasonable diligence and
promptness. The phrase "and promptness" is vague but implies that "something better get done
quickly." How quickly is left to the interpretation of the reader/examiner. While a lawyer should
always act with diligence, every case is different. Promptness adds a new layer to the equation and
one that is likely to cause real problems for the attorney. How prompt is prompt ? If I call the
opposing counsel and they don't immediately call me back, am i obligated to call them every day
until I get a response? What about the non-responsive client who suddenly gets you the information
that you have been asking about for a month and now there are other deadlines looming that did not
exist but that client (since he got you the information ) now wants instant results? Diligence implies
all the right things that a lawyer needs to do in representing his/her client and addressing their
issues. Promptness is already implied in "diligence" and adding the phrase "with promptness" is
unnecessary and sets up other potential issues that given the many variances in every situation, an
attorney should not have to deal with.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Changes to Disciplinary Rule 1.01
Friday, April 26, 2019 11:06:48 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Larry

Last Name

Gollaher

Email
Member

Yes

Barcard

08110000

Feedback
Subject

Changes to Disciplinary Rule 1.01

Comments
Please note me as being in favor of the proposed change.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Opposition to the proposed changes to TDRPC 1.01
Wednesday, May 1, 2019 11:35:59 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Rich

Last Name

Robins

Email
Member

Yes

Barcard

00789589

Feedback
Subject

Opposition to the proposed changes to TDRPC 1.01

Comments
The proposed changes to TDRPC 1.01 (Competent & Diligent Representation) warrant our
OPPOSITION. They are disconcertingly subject to interpretation in ways that would hinder the
practice of law for bar members, and make it tougher for laypersons to find lawyers who would be
willing to try to achieve such folks' worthwhile yet challenging goals. The risks for lawyers
increasingly outweigh the reward if these rules are adopted. After all, the proposed rules changes are
ALSO alarmingly empowering to anyone at the Texas Bar who either does not want to learn what the
relevant legal nuances are in a particular area of the law before rushing to judgment, or who
predatorily chooses to ignore such nuances out of a desire to pursue "intimidation lawsuits" against
bar members who happen to be critics of the Bar's improprieties. Might you remember how former
membership director (and Texas Supreme Court clerk) Kathy Holder embezzled over half a million
dollars of our Bar dues for nearly a decade before someone finally turned her in? The Bar was not at
all eager to let this be known during the recent Sunset Review process at the state legislature. Notice
how its submitted documents to the Commission did not mention her embezzlement, etc.? The Texas
Bar didn't even notify the membership of the Sunset Review Commission's public hearing before it
actually happened, either. Such scandals are just the tip of the iceberg. Where does the Bar's annual
$54 million dollar budget actually go? Don't ask or probe, unless you want some antagonistic former
client to potentially become unduly empowered by the Bar later to use the ethics rules as a weapon
against you (while the Bar clique delights in seeing you squirm and being distracted from further
policing the Bar). The proposed rule changes to 1.01 empower malicious "disciplinarians" at the Bar
to conveniently claim that the accused attorney member somehow didn't comply with whatever that
disciplinary official claims is sufficiently competent & sufficiently diligent in the practice of law. These
matters are for the courts' finders of fact to decide, so that perjury rules finally apply against the
accusers along with anti-SLAPP / Texas Citizens Participations Act protections (that the Texas Bar
seeks to evade, revealingly enough) against frivolous legal actions. The Texas Bar does not offer
redress for members falsely accused or clumsily dealt with by corrupted bar officials seeking to make
(highly lucrative) work for themselves and to silence critics of how the Texas Bar spends its lofty
revenues. There are several reasons to distrust the Texas Bar due to its various conflicts of interest
and lack of adequate checks & balances existing for the benefit of (compulsory) members. They are
documented in part at http://www.TexasBarSunset.com . Why don't more of us raise such issues?
Because we have let the Texas Bar become too powerful, making too many of us look like cowards.
If we want self-rule instead of further bureaucratic self-enrichment at society's expense, we would
do well to oppose the proposed rule changes to TDRPC 1.01 and let the courts decide based on
malpractice, contract, fiduciary and deceptive trade practices act legal principles (etc.).
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The following is a transcript of the public hearing on proposed Rule 1.01, Texas Disciplinary Rules of
Professional Conduct, held by the Committee on Disciplinary Rules and Referenda (CDRR) on April 18,
2019, at the Texas Law Center. Video of the full CDRR meeting, including public hearings, is available at
texasbar.com/cdrr.

Lewis Kinard:

01:16

Thanks for coming. Uh, we do have a hearing process so, uh, if
you haven't signed up to speak, there are blue cards in the back,
I would like you to do that and turn them into Brad over here.
Brad Johnson, our staff counsel support. We put a three minute
timer on you. If you get a yellow light that means you have
about 60 seconds to wrap up. The Committee can- will um, if we
need to maybe keep you there a little longer asking questions
for clarification, so, um, you are not automatically off the hook
at three minutes.

Lewis Kinard:

01:48

Uh, today the first public hearing is on proposed Rule 1.01,
competent diligent representation. It was published in the, uh,
Texas Register and Bar Journal. And, uh, has anyone signed up
for that topic?

Brad Johnson:

02:07

I don't believe that anyone has, um, Madeleine, were you
planning to speak on 6.05, or on what?

Madeleine Connor:

02:13

I've never ... On the ... On the conflicts. The six-

Lewis Kinard:

02:16

[crosstalk 00:02:16] Yeah, 6.05.

Brad Johnson:

02:17

Then unless anyone here plans to sign up for 1.01, we haven't,
we don't have any blue cards yet, so is there anyone that does
want to speak on that?

Lewis Kinard:

02:29

Alright, public comments are still open for a while. I don't
remember the cut off on that one.

Brad Johnson:

02:33

Uh, May 1st, would be-

Lewis Kinard:

02:34

May 1st. So online, um, options at, uh, texasbar.com/cdrr you
can find the opportunity t- to participate, uh, link there. Uh, and
so we will move into the, the other, uh, open public hearing on
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proposed Rule 6.05 conflict of interest exceptions for non-profit
and limited pro bono legal services.
Lewis Kinard:

02:59

Uh, and just really quickly before, uh, we call our first speaker
on that, I definitely want to thank everybody who has been
helpful in, uh, encouraging public participation, from from the
Bar and the public. This is something that is important. The
Committee considers all of the comments. Uh, the staff keeps
us pretty well papered with them, so we, we get to read
through them all, uh, and they do matter. Uh, we'll will talk a
little bit more later on, on a specific example on how the
comments have mattered a lot, so um, please keep encouraging
your friends and family and neighbors, and all the other people
who follow the Bar activities very closely, uh, to participate and
weigh in, uh, and comment so that we understand kind of
where the sentiments are and concerns, and making sure we
haven't missed something.
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American Bar Association
Model Rules of Professional Conduct (2019)
Rule 1.1: Competence
A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for
the representation.
(Comment omitted)

Rule 1.3: Diligence
A lawyer shall act with reasonable diligence and promptness in representing a client.
(Comment omitted)
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