TO: Committee on Disciplinary Rules and Referenda

FROM: Vincent R. Johnson, South Texas Professor of Law, St. Mary’s University; TDRRC Member
Date: November 5, 2018

Re: Texas Rule 1.01 Competent and Diligent Representation

Referral from Texas Supreme Court

By letter dated September 10, 2018 (attached), the Supreme Court requested the Committee on
Disciplinary Rules and Referenda to study and make recommendations to the Court on the following matter:
Proposed Amendment to Comment 8, Rule 1.01, TDRPC. The Computer and Technology Section and the
Professional Development/Continuing -Legal Education Committee of the State Bar proposed an amendment
to Comment 8, Rule 1.01, TDRPC, so that it would read:

8. Because of the vital role of lawyers in the legal process, each lawyer should strive to
become and remain proficient and competent in the practice of law, including the benefits and
risks associated with relevant technology. To maintain the requisite knowledge and skill of a
competent practitioner, a lawyer should engage in continuing study and education. If a system
of peer review has been established, the lawyer should consider making use of it in
appropriate circumstances. Isolated instances of faulty conduct or decision should be
identified for purposes of additional study or instruction.

Analysis

The proposed change to comment 8 to Texas Rule 1.01 is appropriate and should be recommended by
the CDRR. The language in question is found the comment to Model Rule 1.1 and is part of the ethics codes of
many states. However, Texas Rule 1.01 should be revised in other respects.

Texas Rule 1.01, which is entitled “Competent and Diligent Representation,” consolidates issues which
are addressed in two separate provisions in the Model Rules: Model Rule 1.1 Competence and Model Rule 1.3
Diligence. However, unlike the parallel provisions in the Model Rules, Texas Rule 1.01 contains no clear
statement that a lawyer has a duty to act competently and a duty to act diligently. This deficiency should be
addressed by changes to the text of Texas Rule 1.01.

Proposal
Texas Rule 1.01 should be revised to read:

(a) A lawyer shall provide competent representation to a client. Competent representation
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the
representation.

(b) A lawyer shall act with reasonable diligence and promptness in representing a client.

(c) A lawyer shall not accept or continue employment in a legal matter which the lawyer knows
or should know is beyond the lawyer's competence, unless:




(1) another lawyer who is competent to handle the matter is, with the prior informed
consent of the client, associated in the matter; or

(2) the advice or assistance of the lawyer is reasonably required in an emergency and
the lawyer limits the advice and assistance to that which is reasonably necessary in the
circumstances.
(db) In representing a client, a lawyer shall not:

(1) neglect a legal matter entrusted to the lawyer; or

(2) frequently fail to carry out completely the obligations that the lawyer owes to a
client or clients.
(e€) As used in this Rule, “neglect” signifies inattentiveness involving a conscious disregard for

the responsibilities owed to a client or clients.

The following pages show:
Current Texas Rule 1.01 and Comment
Model Rule 1.1 and Comment
Model Rule 1.3 and Comment



Current Texas Rule 1.01 and Comment
Rule 1.01 Competent and Diligent Representation

(a) A lawyer shall not accept or continue employment in a legal matter which the lawyer knows or
should know is beyond the lawyer's competence, unless:
(1) another lawyer who is competent to handle the matter is, with the prior informed consent
of the client, associated in the matter; or
(2) the advice or assistance of the lawyer is reasonably required in an emergency and the
lawyer limits the advice and assistance to that which is reasonably necessary in the circumstances.
(b) In representing a client, a lawyer shall not:
(1) neglect a legal matter entrusted to the lawyer; or
(2) frequently fail to carry out completely the obligations that the lawyer owes to a client or
clients.
(c) As used in this Rule, “neglect” signifies inattentiveness involving a conscious disregard for the
responsibilities owed to a client or clients.

Comment

1. A lawyer generally should not accept or continue employment in any area of the law in which the lawyer is
not and will not be prepared to render competent legal services. “Competence” is defined in Terminology as
possession of the legal knowledge, skill, and training reasonably necessary for the representation. Competent
representation contemplates appropriate application by the lawyer of that legal knowledge, skill and training,
reasonable thoroughness in the study and analysis of the law and facts, and reasonable attentiveness to the
responsibilities owed to the client.

2. In determining whether a matter is beyond a lawyer's competence, relevant factors include the relative
complexity and specialized nature of the matter, the lawyer's general experience in the field in question, the
preparation and study the lawyer will be able to give the matter, and whether it is feasible either to refer the
matter to or associate a lawyer of established competence in the field in question. The required attention and
preparation are determined in part by what is at stake; major litigation and complex transactions ordinarily
require more elaborate treatment than matters of lesser consequences.

3. A lawyer may not need to have special training or prior experience to accept employment to handle legal
problems of a type with which the lawyer is unfamiliar. Although expertise in a particular field of law may be
useful in some circumstances, the appropriate proficiency in many instances is that of a general practitioner. A
newly admitted lawyer can be as competent in some matters as a practitioner with long experience. Some
important legal skills, such as the analysis of precedent, the evaluation of evidence and legal drafting, are
required in all legal problems. Perhaps the most fundamental legal skill consists of determining what kind of
legal problems a situation may involve, a skill that necessarily transcends any particular specialized knowledge.

4. A lawyer possessing the normal skill and training reasonably necessary for the representation of a client in
an area of law is not subject to discipline for accepting employment in a matter in which, in order to represent
the client properly, the lawyer must become more competent in regard to relevant legal knowledge by



additional study and investigation. If the additional study and preparation will result in unusual delay or
expense to the client, the lawyer should not accept employment except with the informed consent of the
client.

5. A lawyer offered employment or employed in a matter beyond the lawyer's competence generally must
decline or withdraw from the employment or, with the prior informed consent of the client, associate a lawyer
who is competent in the matter. Paragraph (a)(2) permits a lawyer, however, to give advice or assistance in an
emergency in a matter even though the lawyer does not have the skill ordinarily required if referral to or
consultation with another lawyer would be impractical and if the assistance is limited to that which is
reasonably necessary in the circumstances.

Competent and Diligent Representation

6. Having accepted employment, a lawyer should act with competence, commitment and dedication to the
interest of the client and with zeal in advocacy upon the client's behalf. A lawyer should feel a moral or
professional obligation to pursue a matter on behalf of a client with reasonable diligence and promptness
despite opposition, obstruction or personal inconvenience to the lawyer. A lawyer's workload should be
controlled so that each matter can be handled with diligence and competence. As provided in paragraph (a),
an incompetent lawyer is subject to discipline.

Neglect

7. Perhaps no professional shortcoming is more widely resented than procrastination. A client's interests often
can be adversely affected by the passage of time or the change of conditions; in extreme instances, as when a
lawyer overlooks a statute of limitations, the client's legal position may be destroyed. Under paragraph (b), a
lawyer is subject to professional discipline for neglecting a particular legal matter as well as for frequent
failures to carry out fully the obligations owed to one or more clients. A lawyer who acts in good faith is not
subject to discipline, under those provisions for an isolated inadvertent or unskilled act or omission, tactical
error, or error of judgment. Because delay can cause a client needless anxiety and undermine confidence in
the lawyer's trustworthiness, there is a duty to communicate reasonably with clients; see Rule 1.03.

Maintaining Competence

8. Because of the vital role of lawyers in the legal process, each lawyer should strive to become and remain
proficient and competent in the practice of law, including the benefits and risks associated with relevant
technology. To maintain the requisite knowledge and skill of a competent practitioner, a lawyer should engage
in continuing study and education. If a system of peer review has been established, the lawyer should consider

making use of it in appropriate circumstances. Isolated instances of faulty conduct or decision should be
identified for purposes of additional study or instruction.



Model Rule 1.1 and Comment

RULE 1.1 - COMPETENCE

A lawyer shall provide competent representation to a client. Competent representation requires the legal
knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

Comment

Legal Knowledge and Skill

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular matter, relevant
factors include the relative complexity and specialized nature of the matter, the lawyer's general experience,
the lawyer's training and experience in the field in question, the preparation and study the lawyer is able to
give the matter and whether it is feasible to refer the matter to, or associate or consult with, a lawyer of
established competence in the field in question. In many instances, the required proficiency is that of a general
practitioner. Expertise in a particular field of law may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to handle legal problems of a type
with which the lawyer is unfamiliar. A newly admitted lawyer can be as competent as a practitioner with long
experience. Some important legal skills, such as the analysis of precedent, the evaluation of evidence and legal
drafting, are required in all legal problems. Perhaps the most fundamental legal skill consists of determining
what kind of legal problems a situation may involve, a skill that necessarily transcends any particular
specialized knowledge. A lawyer can provide adequate representation in a wholly novel field through
necessary study. Competent representation can also be provided through the association of a lawyer of
established competence in the field in question.

[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does not have the
skill ordinarily required where referral to or consultation or association with another lawyer would be
impractical. Even in an emergency, however, assistance should be limited to that reasonably necessary in the
circumstances, for ill-considered action under emergency conditions can jeopardize the client's interest.

[4] A lawyer may accept representation where the requisite level of competence can be achieved by
reasonable preparation. This applies as well to a lawyer who is appointed as counsel for an unrepresented
person. See also Rule 6.2.

Thoroughness and Preparation

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual and legal
elements of the problem, and use of methods and procedures meeting the standards of competent
practitioners. It also includes adequate preparation. The required attention and preparation are determined in
part by what is at stake; major litigation and complex transactions ordinarily require more extensive treatment
than matters of lesser complexity and consequence. An agreement between the lawyer and the client



regarding the scope of the representation may limit the matters for which the lawyer is responsible. See Rule
1.2(c).

Retaining or Contracting With Other Lawyers

[6] Before a lawyer retains or contracts with other lawyers outside the lawyer's own firm to provide or assist in
the provision of legal services to a client, the lawyer should ordinarily obtain informed consent from the client
and must reasonably believe that the other lawyers' services will contribute to the competent and ethical
representation of the client. See also Rules 1.2 (allocation of authority), 1.4 (communication with client), 1.5(e)
(fee sharing), 1.6 (confidentiality), and 5.5(a) (unauthorized practice of law). The reasonableness of the
decision to retain or contract with other lawyers outside the lawyer's own firm will depend upon the
circumstances, including the education, experience and reputation of the nonfirm lawyers; the nature of the
services assigned to the nonfirm lawyers; and the legal protections, professional conduct rules, and ethical
environments of the jurisdictions in which the services will be performed, particularly relating to confidential
information.

[71 When lawyers from more than one law firm are providing legal services to the client on a particular matter,
the lawyers ordinarily should consult with each other and the client about the scope of their respective
representations and the allocation of responsibility among them. See Rule 1.2. When making allocations of
responsibility in a matter pending before a tribunal, lawyers and parties may have additional obligations that
are a matter of law beyond the scope of these Rules.

Maintaining Competence
[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the law and its

practice, including the benefits and risks associated with relevant technology, engage in continuing study and
education and comply with all continuing legal education requirements to which the lawyer is subject.



Model Rule 1.3 and Comment

RULE 1.3 - DILIGENCE

A lawyer shall act with reasonable diligence and promptness in representing a client.
Comment

[1] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal
inconvenience to the lawyer, and take whatever lawful and ethical measures are required to vindicate a
client's cause or endeavor. A lawyer must also act with commitment and dedication to the interests of the
client and with zeal in advocacy upon the client's behalf. A lawyer is not bound, however, to press for every
advantage that might be realized for a client. For example, a lawyer may have authority to exercise
professional discretion in determining the means by which a matter should be pursued. See Rule 1.2. The
lawyer's duty to act with reasonable diligence does not require the use of offensive tactics or preclude the
treating of all persons involved in the legal process with courtesy and respect.

[2] A lawyer's work load must be controlled so that each matter can be handled competently.

[3] Perhaps no professional shortcoming is more widely resented than procrastination. A client's interests
often can be adversely affected by the passage of time or the change of conditions; in extreme instances, as
when a lawyer overlooks a statute of limitations, the client's legal position may be destroyed. Even when the
client's interests are not affected in substance, however, unreasonable delay can cause a client needless
anxiety and undermine confidence in the lawyer's trustworthiness. A lawyer's duty to act with reasonable
promptness, however, does not preclude the lawyer from agreeing to a reasonable request for a
postponement that will not prejudice the lawyer's client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through to conclusion
all matters undertaken for a client. If a lawyer's employment is limited to a specific matter, the relationship
terminates when the matter has been resolved. If a lawyer has served a client over a substantial period in a
variety of matters, the client sometimes may assume that the lawyer will continue to serve on a continuing
basis unless the lawyer gives notice of withdrawal. Doubt about whether a client-lawyer relationship still exists
should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly suppose the
lawyer is looking after the client's affairs when the lawyer has ceased to do so. For example, if a lawyer has
handled a judicial or administrative proceeding that produced a result adverse to the client and the lawyer and
the client have not agreed that the lawyer will handle the matter on appeal, the lawyer must consult with the
client about the possibility of appeal before relinquishing responsibility for the matter. See Rule 1.4(a)(2).
Whether the lawyer is obligated to prosecute the appeal for the client depends on the scope of the
representation the lawyer has agreed to provide to the client. See Rule 1.2.

[5] To prevent neglect of client matters in the event of a sole practitioner's death or disability, the duty of
diligence may require that each sole practitioner prepare a plan, in conformity with applicable rules, that
designates another competent lawyer to review client files, notify each client of the lawyer's death or
disability, and determine whether there is a need for immediate protective action. Cf. Rule 28 of the American



Bar Association Model Rules for Lawyer Disciplinary Enforcement (providing for court appointment of a lawyer
to inventory files and take other protective action in absence of a plan providing for another lawyer to protect
the interests of the clients of a deceased or disabled lawyer).
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September 10, 2018

Mr. Lewis Kinard
Cheair, Commuittes on Disciplinary Fules and Referenda
Amencan Heart Association

Re:  Proposed Amendment to Comment 8, Eule 1.01, TDEPC
Dear Lewis:

The Supreme Court requests the Commuittee on Disciplinary Rules and Referenda to study
and make recommendations to the Court on the following matter:

Proposed Amendment to Comment §, Rule 1.01, TDRPC. The Computer and Technology
Section and the Professional Development/Contimuing Legal Education Committes of the State
Bar propose an amendment to Comment &, Bule 1.01, TDRPC, set forth in the attached letter.
The Court is grateful for the Committee’s counsel and your leadership.
Sincerely, ,
Nathan L. Hecht
Chief Justice






