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From: Stephanie Huser
To: Andrea Low
Cc: County Attorney - Scott Brumley; Robert Kepple
Subject: TDCAA Correspondence to CDRR Committee
Date: Monday, May 2, 2022 7:01:24 PM
Attachments: TDCAA Letter to CDRR re Rule 3.09 - 05.02.2022.pdf

Good evening, Ms. Low –
 
Attached is a letter from Mr. Scott Brumley, Chair of TDCAA’s Committee on Rule 3.09. If you would,
please distribute it to Mr. Kinard and the members of the CDRR Committee, as well as Ms. Borunda
Firth.
 
Thank you.
 
Stephanie Huser
Research Attorney
Texas District and County Attorneys Association | TDCAA
505 W. 12th Street, Suite 100
Austin, TX 78701
512-474-2436
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May 2, 2022 
 
 
Mr. Lewis Kinard 
Chair, Committee on Disciplinary Rules and Referenda 
7272 Greenville 
Dallas, TX 75231 
 
RE: Proposed revisions to Rule 3.09 (Special Responsibilities of a Prosecutor), TDRPC 
 
Dear Mr. Kinard and Committee Members: 
 
Thank you for the opportunity for our members to voice questions, concerns, and offer real-life scenarios in 
which the proposed changes to Rule 3.09 would adversely affect prosecutors and their offices across the 
state. It’s important to our members to convey that the proposed rule changes don’t merely impose an 
inconvenience but an unworkable, and in some cases impossible, mandate on prosecutors. 
 
At this juncture, the TDCAA Rule 3.09 Committee would like to offer the language suggested below for 
further consideration and public comment. This language is an attempt to encompass what many of our 
members might support, as evidenced by those who spoke at the public hearing, and it is also consistent 
with what some other states have implemented. To that end, this new language: (1) clarifies a prosecutor’s 
disclosure duty by succinctly directing the prosecutor where to disclose evidence that may be new, credible, 
and material; (2) removes the proposed duty to investigate and the duty to remedy; (3) moves the “good 
faith” exception into the body of the Rule; and (4) adds definitional language in a new comment to clearly 
outline what constitutes new, credible, and material evidence.  
 
That language would read as follows: 
 

Proposed Rule 3.09 (Special Responsibilities of a Prosecutor)  
 
The prosecutor in a criminal case shall: 
 
. . .  
 
(d) make timely disclosure to the defense of all evidence or information known to the prosecutor 
that tends to negate the guilt of the accused or mitigates the offense, and, in connection with 
sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information 
known to the prosecutor, except when the prosecutor is relieved of this responsibility by a 
protective order of the tribunal; [and]  
 
(e) exercise reasonable care to prevent persons employed or controlled by the prosecutor in a 
criminal case from making an extrajudicial statement that the prosecutor would be prohibited from 
making under Rule 3.07; and 
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(f) when a prosecutor knows of new, credible, and material evidence creating a reasonable 
likelihood that a convicted defendant did not commit an offense for which the defendant was 
convicted, the prosecutor shall: 
 (1) if the conviction was obtained in the prosecutor’s jurisdiction, promptly disclose that 
evidence to: 
  (i) the defendant or defendant’s counsel of record, if any, and 
  (ii) the Texas Indigent Defense Commission, if it is a state conviction, or the 
appropriate federal public defender, if it is a federal conviction; or 
 (2) if the conviction was obtained in another jurisdiction, promptly disclose that evidence 
to the appropriate prosecutor in the jurisdiction of the conviction. 

(g) A prosecutor who concludes in good faith that evidence or information is not subject to 
disclosure under paragraph (f) does not violate this rule even if the prosecutor’s conclusion is 
subsequently determined to be erroneous. 
 
Comment:   
 
. . .  
 
7. When a prosecutor knows of new, credible, and material evidence creating a reasonable 
likelihood that a person was convicted in that prosecutor’s jurisdiction of a crime that person did 
not commit, paragraph (f)(1) requires disclosure to the defendant and the defendant’s counsel of 
record (if any) and to an appropriate state or federal office or agency. If the person was convicted 
outside of the prosecutor’s jurisdiction, paragraph (f)(2) requires disclosure to the appropriate 
prosecutor in that jurisdiction, thereby triggering the duties required under paragraph (f)(1) for the 
latter prosecutor. For purposes of this comment and section (f), the term “new” means unknown to 
a trial prosecutor at the time the conviction was entered or, if known to a trial prosecutor, not 
disclosed to the defense, either deliberately or inadvertently. The term “credible” means evidence a 
reasonable person would find believable. The term “material” means that there is a reasonable 
probability that the disclosure of the new, credible evidence would have led to a different result in 
trial or sentencing. 

 
These newly proposed suggestions are in direct response to concerns that were clearly presented at the 
public hearing and that we have brought to your committee’s attention in previous letters. We offer these 
revisions in the belief that they could successfully accomplish what the Committee is trying to achieve—an 
efficient and effective manner to remedy wrongful convictions—without imposing unworkable and 
unfunded mandates on prosecutors. However, we have not consulted with others outside our membership 
who provided comments on the original proposal, so we encourage this Committee to accept additional 
input before moving forward on any compromise language. 
 
Again, we welcome the opportunity to discuss these changes and any other questions the Committee may 
have. We thank you for your consideration. 
 
 

Very truly yours, 
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Scott Brumley  
Chair, TDCAA Committee on Rule 3.09 
 
 

CC: 
Robert Denby 
The Honorable Phyllis Martinez Gonzalez 
Claude Ducloux 
Vincent Johnson 
Timothy D. Belton 
Amy Bresnen 
Harold Frederick “Rick” Hagen 
Karen J. Nicholson 
Trey Apffel 
Sylvia Borunda Firth 
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