Committee on Disciplinary Rules and Referenda
Supplement for April 6, 2022, Public Hearing and Meeting
•
•
•
•
•
•
•

Public Comments on Proposed Rules 1.00, 1.09, 1.10, and 3.09 of the Texas Disciplinary
Rules of Professional Conduct Received through April 3, 2022. (Bates Numbers 000002000064)
Letter Dated October 19, 2021, from Scott Brumley, Chair, TDCAA Rule 3.09
Committee, Texas District and County Attorneys Association (Bates Numbers 000065000072)
Letter Dated December 2, 2021, from Michael Logan Ware, Executive Director, the
Innocence Project of Texas, Regarding Proposed New Ethical Rules for Prosecutors in
Actual Innocence Matters (Bates Numbers 000073-000075)
Letter Dated December 21, 2021, from Scott Brumley, Chair, TDCAA Rule 3.09
Committee, Texas District and County Attorneys Association (Bates Numbers 000076000080)
Letter Dated January 10, 2022, from Heather Barbieri, TCDLA President-Elect, Texas
Criminal Defense Lawyers Association, Regarding Proposed Changes to Texas
Disciplinary Rule of Professional Conduct 3.09 (Bates Number 000081)
Letter Dated January 24, 2022, from Scott Brumley, Chair, TDCAA Rule 3.09
Committee, Texas District and County Attorneys Association (Bates Numbers 000082000086)
Letter Dated February 1, 2022, from Jennifer E. Laurin, Neal Manne, Amanda J.
Marzullo, Mike Ware, and Benjamin Wolff, Regarding Draft Proposed Changes to Rule
3.09, Texas Disciplinary Rules of Professional Conduct (Special Responsibilities of a
Prosecutor) (Bates Numbers 000087-000090)

000002

Committee on Disciplinary Rules and Referenda
Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 1.00. Terminology
Rule 1.09. Conflict of Interest: Former Client
Rule 1.10. Imputation of Conflicts of Interest: General Rule
Rule 3.09. Special Responsibilities of a Prosecutor

Public Comments Received
(for Multiple Proposed Rules)
Through April 3, 2022

000003
From:
To:
Subject:
Date:

Zandra Anderson
cdrr
Proposed Rule Changes
Tuesday, March 8, 2022 11:56:17 AM

Hon. Committee on Rule Changes:
The writing of these rules, whether changes or not, reflect a disconnect
regarding the best way to communicate with anyone, whether a lawyer or a
juror with a sixth grade education. Simplicity. The ethical rules have
consistently raised far more questions than they have answered. The
proposed changes are no exception. Consider doing something novel-revamping all the rules into something that communicates the "do's and
don'ts" of the practice of law. All too often lawyers like to hide behind stilted
and convoluted language as almost a badge of honor because others can't
follow what is being said. The last thing the practice needs is a mire in
communicating the standards to which an attorney is held or the
pontificating of lawyers mincing words.
The practice has changed over the years. Technology has changed. There are
real issues that lawyers have to deal with and it makes sense that less is
more, and the simpler the better. The true sign of brilliance is the
communicator who can speak with anyone and be understood. These rules
are not easily understood, nor do the communicate in a real way what is
expected of an attorney.
Thank you for your consideration.
Zandra Anderson
Texas Dog Lawyer
7941 Katy Freeway, No. 412
Houston, Texas 77024-1924
713 222 7600
www.TexasDogLawyer.com
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From:
To:
Subject:
Date:
Attachments:

Moss, Fred
cdrr
Comments on Proposed changes to TDRPC 1.00, 1.09, 1.10, and 3.05
Wednesday, March 23, 2022 1:44:15 PM
TDRPC Change Comments.3-22-22.docx

Dear Committee members,
Please accept my comments and suggestions in the attached memo.
I hope to be with you for the April 6 teleconference.
Thank you for your kind consideration.
Prof. Fred C. Moss
“Patriotism corrupts history.” (Goethe)
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Comments of Prof. Fred Moss on the
Proposed Changes to the
Texas Disciplinary Rules of Professional Conduct
3/23/2022
Thank you for this opportunity to comment on the proposed changes to TDRPC 1.00, 1.09, 1.10,
and 3.09. First, I see that, with a few nips and tucks, most of the changes to the first three rules
are taken almost verbatim from the ABA Model Rules. I applaud this. The more state legal
ethics rules are uniform the better, given that so many American lawyers now practice transnationally. Such lawyers should not be subject to differing and sometimes conflicting ethics
rules. I’m sure that the ABA’s Model Rules are the consensus rules in this country, and Texas
should follow them where possible.
As for particular rules, I have these comments and suggestions:
1. Rule 1.00 Terminology
a. You have added comments. Good. You have also added headings to each set of
comments. You appear to have forgotten, however, to add a heading before
comments 2-4 where the caption “Firm or Law Firm” should be inserted.
b. Comment 1. The first sentence simply and unnecessarily (I’d argue) repeats the
text of 1.00(f). It can be deleted or paraphrased.
c. Comment 1. The second sentence implies that it references when a lawyer does
not have written informed consent. To be clearer, it could read, “If a lawyer has
obtained a client’s informed consent that is not in writing [as defined in this Rule
(or) see Rule 1.00(v)], that lawyer may act in reliance . . . .”
d. Comment 3. The comment should have a sentence added to the end stating,
roughly, “Whether a law department represents affiliated or subsidiary entities
can depend upon the specific facts.” This adds the caution given in comment 2.
e. I strongly recommend that the Terminology rule define “generally known.” This
term appears in Rules 1.05(b)(3) and 1.09(c)(1). It could have several meanings,
including information that is buried in a government file that is accessible by the
public. This is not what “generally known” means, however.
The Texas Ethics Committee considered the meaning of “generally known” in
Opinion 595 (February 2010). The Committee stated (with my revision to make it
applicable generally): “Information that is a matter of public record may not be
information that is ‘generally known.’ A matter may be of public record simply by
being included in a government record, such as a document filed with a court
clerk, whether or not there is any general public awareness of the matter.
Information that ‘has become generally known’’ is information that is actually
known to some members of the general public and is not merely available to be
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known if members of the general public choose to look where the information is
to be found. Whether information is ‘generally known’ within the meaning of
[these] Rule[s] 1.05(b)(3) is a question of fact.”
(See also Texas Ethics Op. 693 (2/22).)
The Model Rules do not define this term despite its being used in MR 1.9.
However, ABA Formal Op. 479 (2017) defined the term as follows (with my slight
alteration): Information is generally known “if it is widely recognized by members
of the public in the relevant geographic area or it is widely recognized in [an] the
former client’s industry, profession, or trade.” The comment to this new
definition could include this helpful language from Op. 479: “The fact that the
information may have been discussed in open court, or may be available in court
records, in public libraries, or in other public repositories does not, standing
alone, mean that the information is generally known.”
In my opinion, adopting either definition of the term (or a combination of them)
plus a comment, would be more acceptable than leaving it undefined. Here is my
attempt at a definition:
(g) “Generally known” is information that is actually known to some members of
the general public or is widely recognized in an industry, profession, or trade,
and is not merely available to be known if one were to look where the
information is to be found.
The accompanying comment could add:
Information that is a matter of public record may not be information that is
‘generally known.” The fact that the information may have been discussed in
open court, or may be available in court records, in public libraries, or in other
public repositories does not, standing alone, mean that the information is
generally known.
2. Rule 1.09 Conflict of Interest: Former Client
a. Comment 6. I realize the Model Rule’s corresponding comment includes
comment 6’s final sentence, but stating that the burden of proving the conflict
rests upon the firm that seeks disqualification is totally out of place in ethics
rules. I also realize that the ethics rules are often applied by courts in ruling on
motions to disqualify, but an ethics rule cannot dictate a burden of proof in a
court proceeding. I can’t think of any ethics context in which this sentence could
properly be applied. This sentence is inappropriate and should be deleted.
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b. Comment 8. If a definition of “generally known” is added to Rule 1.00, a crossreference to it should be added here. Also, if “generally known” is defined, a
cross-reference should be added to comment 8 of Rule 1.05.
c. [Aside: Comment 9 omits the sentence in the MR 1.9’s corresponding comment
that cross-references MR 1.7, comment 22’s discussion of advance waivers.
Given the wide use of advance waivers by Texas lawyers (and elsewhere), it is a
shame and a serious deficiency that there is nothing in the TDRPC that discusses
the appropriateness of advance waivers. I suggest that, eventually, comment
[22] to MR 1.7 be added to the comments to TDRPC 1.06.]
3. Rule 1.10 Imputation of Conflicts of Interest: General Rule
a. First, I agree with the two major changes wrought by Rule 1.10: allowing
screening to prevent a firm from being prevented from opposing a firm
member’s former client on the same or substantially related matter, and
allowing a firm to represent a client that a lawyer in the firm would be prevented
from representing due to a “personal” conflict. I was an opponent of screening
for many years, but now practicality and reality have overcome my principled
opposition. It is allowed for former government lawyers and judicial employees
and is widely allowed in other states where the practice of law has not gone to
hell in a handbasket, as predicted. I’ve never heard of any state that allows it
having misgivings and withdrawn the permission. And, the practice of law today
bears little resemblance to the horse-and-buggy vision of the practice on which
many of rules, the no screening rule included, are predicated. Lawyers today
have branch offices all over the state, the nation, and the world. It simply makes
no sense to disqualify all the lawyers in a firm – worldwide – because of one firm
member’s representation of a former client is the same or a substantially related
matter. The Hong Kong partner probably has never met the New York partner,
and they may practice in entirely different fields of law. Finally, this brings Texas
into the mainstream of our nation’s ethics rules. Uniformity here is good.
b. I agree with omitting ABA 1.10 (a)(2)(iii) requiring continuing “certification” that
the screen is being implemented effectively. This is a bit of “overkill.”
c. Comment 4. The comment (following the corresponding ABA comment) states
that non-lawyer members of the firm who have disqualifying information from a
previous employment were they lawyers “ordinarily must be screened.” The
“ordinarily” is confusing and troublesome. It implies that there may be
extraordinary situations where a former law clerk-now lawyer or a paralegal who
gained confidential information belonging to an opposing party while at another
firm does not have to be screened to avoid “tainting” the entire firm. I can’t
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think of any such extraordinary circumstance, and I think Texas courts have been
quite clear the there is no “ordinarily” about it; they must be screened. I suggest
deleting “ordinarily.” If not, then maybe add an example of an “extraordinary”
situation not requiring screening?
d. Comment 7. The last sentence warns lawyer that courts may consider factors
not used in the ethics rules in determining whether to disqualify a lawyer in
litigation. I realize this is taken directly from the ABA’s comment, but, again, I
think it is inappropriate for ethics rules’ comments to wander into commenting
on court determinations. While it does no harm in being there, I suggest that
what is intended here and what should be added in its stead is to note what is
true: The fact a lawyer or firm has been disqualified by a court does not alone
mean that the lawyer or firm has acted unethically, because courts consider
other factors in making their decisions.
e. Comment 10. It states that a government lawyer’s former private client conflicts
are not imputed to associated government lawyers, citing Rule 1.11(d) (now
1.10(d)) as its authority. I think this is a typo. Rule 1.11(d) says no such thing. (d)
explicitly and specifically applies to the situation in (c), where a private practice
lawyer has “government information” about a person or entity gained while with
the government, and says the lawyer can’t represent a party adverse to the
person or entity the lawyer has “government information” about. (d) says this
“tainted” former government lawyer can be screened by the firm. It does not
deal with the opposite situation that comment 10 addresses, where a former
private practice lawyer joins the government. In fact, Rule 1.10 (1.11) doesn’t say
anything about the imputation of personal taint in this situation. Perhaps
1.10(e) (1.11(e)) was intended to be referred to. It says the former private lawyer
can’t represent the government adverse to a former private client unless no one
can be authorized to act in the lawyer’s stead. This is the situation covered by
comment 10. Comment 10 infers from the fact that 1.11(e) makes no mention of
needing to screen the former government lawyer that there is no imputation of
the former private lawyer’s “taint” to the other government lawyers in the
“tainted” lawyer’s office. Perhaps this is a correct inference (unfortunately). In
short, if I’m correct, comment 10 should be amended to reference 1.11(e), not
(d).
[Aside: I see no reason why public lawyers can’t be required to be screened from
cases involving former private clients, just like private lawyers. Are they more
virtuous than private lawyers – perhaps because they are on a salary and don’t
“eat what they kill?” But, I guess this is a matter for discussion at another time.]
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4. Rule 3.09 Special Responsibilities of a Prosecutor
a. I think your committee has improved upon the corresponding ABA rule.
Congratulations; well done.
b. I suggest that 3.09(b) has missed several important preconditions that must be
met before a prosecutor can conduct or assist in a custodial interrogation of an
accused.
i. While the accused must be warned of her rights, it is also necessary that
the accused waive those rights before the prosecutor may interrogate or
assisting the police to do so. This is mentioned in comment 3, but oddly,
not in the rule. Thus, I recommend that this language (or the like) be
added to the end of 3.09(b): refrain from conducting or assisting in a
custodial interrogation of an accused unless . . . and has been given
reasonable opportunity to obtain counsel, and has knowingly, intelligently
and voluntarily waived those rights.
ii. I also think that “allow” should be added to the subsection: “(b) refrain
from conducting[, or] assisting[, or] allowing a custodial interrogation . . .
. .” A prosecutor should not be allowed to avoid her ethical duties simply
by being absent from the interrogation room where she knows the
required warnings and waivers won’t be given and obtained, and escape
ethical sanctions since she did not “conduct or assist” in the
interrogation. As a minister of justice, the prosecutor has to ensure the
warnings and waivers are given and gotten where that assurance can
reasonably be obtained.
iii. Finally, 3.09(b) leaves out the requirement that the full Miranda warnings
be given; that is, that the accused be informed of the right to remain
silent and that anything the accused says can be used against him. This is
a universal constitutional requirement. Again, this is addressed in
comment 3, but not in the rule where it should be. See below.
In sum, I suggest that 3.09(b) be substantially rewritten to incorporate
my three suggestions, perhaps reading as follows:
The prosecutor in a criminal case shall:
....
(b) refrain from conducting, assisting, or allowing a custodial interrogation of an
accused unless the prosecutor has made reasonable effort to be assured that the
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From:
To:
Subject:
Date:

Tanika Patterson
cdrr
Misconduct
Wednesday, March 23, 2022 12:11:19 PM

Greetings,
I would like to attend the meeting to discuss how attorneys are able to practice in Texas if they have done
something illegal in another state. I would also like to discuss how are attorneys able to practice in Texas
if they have failed several character fitness test in other states. I honestly thought that attorneys should
protect the best interest of the public instead of harming them.
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From:
To:
Subject:
Date:

Douglas Norman
cdrr
April 6, 2022 Meeting
Thursday, March 24, 2022 9:52:58 AM

I would like to participate in this meeting.
Sent from Mail for Windows
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From:
To:
Subject:
Date:
Attachments:

Israeloff, Sim
cdrr
Comments on Proposed Rules
Tuesday, March 8, 2022 9:41:55 AM
image001.png

Good morning,
This e mail contains comments to the proposed rules amendments recently published by
the committee.
By way of background, I was admitted to the bar in 1983. I serve as firm counsel to the
firm of Cowles & Thompson, P.C. in Dallas. My practice includes defense of professional
liability claims against lawyers. My real-world experience leads me to make the
following comments and requested revisions to the proposed rules. These are my
personal comments.
Rule 1.00(q) is proposed to read as follows:
(q) “Represent,” “Represents,” or “Representation.” A lawyer represents a person
if the person is a
client of the lawyer. If the relationship of client and lawyer terminates, the
lawyer’s representation of the
client terminates.
This formulation leaves out the critical question of for what legal matters a lawyer
represents a person. A lawyer or law firm frequently represents a client in discrete legal
matters, typically opening a separate file for each new matter handled, but that does not
mean they represent the client in all legal matters or for all purposes. In many cases a
lawyer is prevented by conflicts or other reasons from taking on a new matter for an
existing client. A good practice is for the lawyer to confirm in writing to the client that
the lawyer or firm cannot represent the client in that new matter, i.e., send a
“declination letter.” The new rule fails to clarify that a lawyer represents a client only on
those legal matters for which they agree to represent the prospective or existing client.
This is more than a hypothetical problem. I recently defended a law firm from a lawsuit
in which they had previously represented a client on several distinct legal matters like
drafting a will and negotiating a contract, but when the client asked the firm about a
potential new matter – bringing a med mal lawsuit against a nursing home – the firm
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determined that it could not take the case. It confirmed in writing that it would not
represent the client in that matter and referred the client to another lawyer. The client
later sued the law firm claiming in part that because the firm represented him as his
lawyer in those prior matters, it was his lawyer for all purposes including the med mal
case that it had declined in writing. On that basis and in the absence of a specific rule
stating otherwise, the court denied motions seeking to establish that the law firm was
not acting as lawyers for the plaintiff in the med mal action.
Given the need for clarity in this area, I would request that the rule be amended as
follows:
(q) “Represent,” “Represents,” or “Representation.” A lawyer represents a person
in a particular legal matter if the person is a
client of the lawyer with respect to that legal matter. If a lawyer confirms in
writing that it is declining to serve as lawyer with regard to a particular legal
matter, no representation is created as to that matter. If the relationship of client
and lawyer terminates as to a particular legal matter, the lawyer’s representation
of the client in that matter terminates.
Thank you for your work, and for reviewing this comment.
Best,
Sim Israeloff

Sim Israeloff

901 Main St., Suite 3900, Dallas, TX 75202
214.672.2131 (t) |
214.672.2331 (f) | www.cowlesthompson.com

Civil Trial Law
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From:
To:
Subject:
Date:

Robert Sullivan
cdrr
Comment on Proposed Disciplinary Rule 3.09
Tuesday, March 8, 2022 5:38:25 PM

As a practicing criminal defense attorney for my entire professional career, I am at a loss as to
why the committee even feels the need to have a Rule 3.09 if you will then abrogate it through
comment number 9.
To allow prosecutors their own discretion in making said determination, and removing any
subjective analysis from the equation, is an invitation to dereliction of duty.
Our justice system is built on the notion that the idea of infallibility is farcical, and the need
for appellate review is ever present to ensure that no innocent person is ever punished.
To allow comment number 9 to stand in relation to Rule 3.09 is to discard that bedrock of
liberty.
-Rps
The Robert Sullivan Law Firm
1217 Avenue K
Lubbock, Texas. 79401
Office: (806)-741-0000
Fax: (806)-765-8150
The information contained in this e-mail is attorney-client and/or work-product
privileged information. It is intended for the use of the individual named herein, for their
confidential use. If the reader of this message is not the intended recipient, you are
hereby notified that any dissemination of this communication or any of the information
in it is prohibited. If you have received this communication in error, please immediately
notify us and destroy your copy of the e-mail. Messages sent to this e-mail address should
be considered received only if confirmed in writing.  
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From:
To:
Cc:
Subject:
Date:

Micheal Jimerson
cdrr
Zack Wavrusa; Annie Northcutt; efelux
State Bar requested input on proposed changes to 3.09
Wednesday, March 9, 2022 4:46:15 PM

Dear State Bar.
Proposed amendments to 3.09. I have been advised prosecutors were prohibited from testifying
before the committee. Furthermore, I am advised only one member of the committee practices
criminal law. Only a minority of states have adopted this rule and the majority of those have
excluded the duty to investigate. It is so ironic in a system; administered by lawyers that lawyers,
purportedly including an academic professor, have elected to deprive one class of individuals due
process in the purported attempt to enhance the already substantial rights of people who would
have been wrongfully convicted then had a prosecutor become aware of same and in violation of
duties already sufficient to address the miscarriage of justice the prosecutor knowingly violates
his/her duty. I am shocked and insulted my collogues deem my calling so dishonorable as to demand
such draconian measures in the purported name of justice.
      If we are to maintain any integrity in the Bar then you have to have a full and fair discussion of
the proposed rules and therefore these should be returned to committee for a true analysis.
Otherwise we degenerate from ministers of justice into political hacks trying to increase the
nuisance values of our positions while lining our pockets at the expense of justice. I fear the implied
extortion of young lawyers unwilling to try tough cases to juries with domestic violence and sexual
assault victims because the opposing counsel points out you know if she recants like most such
victims do even forty years from now you’ll lose your license. If you don’t think a lawyer will do that
to zealously represent their client then you don’t understand advocacy.   

Micheal E. Jimerson
County & District Attorney
Partnering with citizens to protect our children, lives and
property
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From:
To:
Cc:
Subject:
Date:

Micheal Jimerson
cdrr
Kenda Culpepper
3.09
Tuesday, March 29, 2022 3:18:34 PM

CDRR,
I’m available to testify at the public hearing April 6 as a long time elected prosecutor and a near
thirty year lawyer who recalls when the bar opposed gratuitously singling out one segment of our
profession. I say gratuitously because there are already duties in place acting as safeguards for the
citizen falsely accused/convicted. I also submit because of the dearth of prosecution voices on the
committee they have failed to fathom the chilling effect on prosecutors trying the “me too” and
domestic abuse cases of sexual assault and violence which are necessarily often one eyewitness
cases and will be subject to recantation or mitigation evidence as to the witnesses credibility forever.

Micheal E. Jimerson
County & District Attorney
Partnering with citizens to protect our children, lives and
property
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From:
To:
Subject:
Date:

James Adams
cdrr
My comments re: Proposed Texas Disciplinary Rules of Professional conduct found on pp 196 - 203 March 2022
Bar Journal
Monday, March 14, 2022 2:51:38 PM

My comments re: Proposed Texas Disciplinary Rules of Professional conduct found on pp 196 203 March 2022 Bar Journal

I don't know who writes these proposals. Why not publish their names?
As to Rule 3.09 Special Responsibilities of a Prosecutor, subsection (f) where is states that *When
a prosecutor KNOWS........ * [Emphasis added].
I was county attorney 34 years. What a prosecutor hears or reads is not what a prosecutor knows
or has knowledge of first hand. Sorting through rumors, lies, deceptions, multiple viewpoints, and
the fog of emotions, together with the passage of time, all affect what we *know*.
The proposed definition of Knowingly, Known, or Knows uses the words *actual knowledge*. Is
double, triple hearsay *actual knowledge*? Isn't something that is actual knowledge sometimes
that thing that is not proven as fact until long after the event?
Have you ever read the offense reports from one fight involving four or more people? It is like
four or more different events.
And if a prosecutor has actual first hand knowledge of certain facts in a criminal proceeding,
doesn't that make the prosecutor a witness and thereby disqualify the prosecutor from
prosecuting the case?
Some of the rumors we hear turn out to be true. Some of the rumors we hear never had a scintilla
of truth.
The corollary to what is factual knowledge is the determination of what is a lie. Is it a lie involving
moral turpitude when an untruth is spoken with faith in its truthfulness? At first blush, figuring
out what are lies and truths, ie knowledge is pretty easy if we don't study it very hard, or we have
an agenda to create such a loose standard that even hard working and honest state and local
prosecutors, unlike some at the federal level we hear about, can be attacked by activists in the
State Bar.
Are you guys just making up concepts like actual knowledge?
You should have recited the duty of the prosecutor from the Code of Criminal Procedure
verbatim instead of adlibbing it.
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A more fundamental problem with the Judicial Branch monkeying with prosecutors is this:
Prosecutors are in, or should be in, the Executive Branch, independent of the Judiciary.
And so it appears that the Judicial Branch arrogated the power to consolidate, against the wisdom
of the sages who founded our republic, at least two powers of government by lording over
prosecutors.

Consolidations of power lead to some of the worst results in history.
But they don't teach law school like they used to.

Should prosecutors hold to certain standards? Yes, absolutely they should, but I would not trust
the standards of a left leaning state bar to keep the public safe.
Whose decision was it to go to the Uniform Bar Exam?
The main purpose of creating a government is the protection of our lives, liberty and property.
Otherwise, the primary function of government fails.
So, anyway, I hope you consider my comments favorably and do the the right thing.
J. Collier Adams, Jr.
00863400
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From:
To:
Subject:
Date:

James Adams
cdrr
Fw: My comments re: Proposed Texas Disciplinary Rules of Professional conduct found on pp 196 - 203 March
2022 Bar Journal
Monday, March 14, 2022 3:44:06 PM

And prosecutors do not investigate. Others do that.
J.

----- Forwarded Message ----From: James Adams <
>
To: cdrr@texasbar.com <cdrr@texasbar.com>
Sent: Monday, March 14, 2022, 02:51:28 PM CDT
Subject: My comments re: Proposed Texas Disciplinary Rules of Professional conduct found on pp 196 203 March 2022 Bar Journal

My comments re: Proposed Texas Disciplinary Rules of Professional conduct found on pp 196 203 March 2022 Bar Journal

I don't know who writes these proposals. Why not publish their names?
As to Rule 3.09 Special Responsibilities of a Prosecutor, subsection (f) where is states that *When
a prosecutor KNOWS........ * [Emphasis added].
I was county attorney 34 years. What a prosecutor hears or reads is not what a prosecutor knows
or has knowledge of first hand. Sorting through rumors, lies, deceptions, multiple viewpoints, and
the fog of emotions, together with the passage of time, all affect what we *know*.
The proposed definition of Knowingly, Known, or Knows uses the words *actual knowledge*. Is
double, triple hearsay *actual knowledge*? Isn't something that is actual knowledge sometimes
that thing that is not proven as fact until long after the event?
Have you ever read the offense reports from one fight involving four or more people? It is like
four or more different events.
And if a prosecutor has actual first hand knowledge of certain facts in a criminal proceeding,
doesn't that make the prosecutor a witness and thereby disqualify the prosecutor from
prosecuting the case?
Some of the rumors we hear turn out to be true. Some of the rumors we hear never had a scintilla
of truth.
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The corollary to what is factual knowledge is the determination of what is a lie. Is it a lie involving
moral turpitude when an untruth is spoken with faith in its truthfulness? At first blush, figuring
out what are lies and truths, ie knowledge is pretty easy if we don't study it very hard, or we have
an agenda to create such a loose standard that even hard working and honest state and local
prosecutors, unlike some at the federal level we hear about, can be attacked by activists in the
State Bar.
Are you guys just making up concepts like actual knowledge?
You should have recited the duty of the prosecutor from the Code of Criminal Procedure
verbatim instead of adlibbing it.
A more fundamental problem with the Judicial Branch monkeying with prosecutors is this:
Prosecutors are in, or should be in, the Executive Branch, independent of the Judiciary.
And so it appears that the Judicial Branch arrogated the power to consolidate, against the wisdom
of the sages who founded our republic, at least two powers of government by lording over
prosecutors.

Consolidations of power lead to some of the worst results in history.
But they don't teach law school like they used to.

Should prosecutors hold to certain standards? Yes, absolutely they should, but I would not trust
the standards of a left leaning state bar to keep the public safe.
Whose decision was it to go to the Uniform Bar Exam?
The main purpose of creating a government is the protection of our lives, liberty and property.
Otherwise, the primary function of government fails.
So, anyway, I hope you consider my comments favorably and do the the right thing.
J. Collier Adams, Jr.
00863400
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From:
To:
Cc:
Subject:
Date:
Attachments:

Christopher A. Hernandez
cdrr
Kelli Childress
Comments Concerning the Proposed Rules
Tuesday, March 29, 2022 3:20:56 PM
Comt Conc Propd Rules.pdf

To Whom it May Concern:
Attached are our comments concerning the proposed rules.
Sincerely,

Christopher A. Hernandez
Deputy Public Defender
El Paso County Public Defender’s Office
500 E. San Antonio, Suite 501
El Paso, Texas 79901
Office (915) 546-8185, ext: 5165
Fax (915) 546-8186
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From:
To:
Subject:
Date:
Attachments:

Robert Kepple
Andrea Low
RE: CDRR Public hearing April 6, 2022
Wednesday, March 30, 2022 9:02:47 AM
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Ms. Low: Great to meet you almost in person today! I have attached a contribution to the materials
that you will make available to the public and the committee members Friday.
Thanks, rob
From: Andrea Low <Andrea.Low@TEXASBAR.COM>
Sent: Thursday, March 17, 2022 10:57 AM
To: Robert Kepple <
>
Subject: RE: CDRR Public hearing April 6, 2022

Rob:
We would appreciate any advance notice of the prosecutors who will testify sent to the CDRR
email inbox at cdrr@texasbar.com or to my email address. We cannot guarantee the order in
which the Chair, exercising his discretion, will determine to recognize speakers, but we
welcome you to submit the requested order. There is no statutory deadline for submission of
the list of speakers. Please note the CDRR has posted notice that it will accept written
comments through April 5, 2022.
Sincerely,
Haksoon Andrea Low
Disciplinary Rules and Referenda Attorney
Committee on Disciplinary Rules and Referenda
Office of the Chief Disciplinary Counsel
State Bar of Texas
P.O. Box 12487
Austin, Texas 78711-2487
(512) 427-1323 – office
(737) 465-3851 – mobile
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From: Robert Kepple <
>
Sent: Thursday, March 17, 2022 10:36 AM
To: Andrea Low <Andrea.Low@TEXASBAR.COM>
Cc:
Subject: RE: CDRR Public hearing April 6, 2022
Andrea: Good morning. As we prepare for the meeting on April 6, it occurred to us that to offer the
committee a clear and robust presentation of issues and concerns, we would like to offer the
committee a list of prosecutors who will be testifying, with a requested order in which they are
called. We believe that this will make for a more cogent and efficient presentation.
Can you please tell me if that will be acceptable, and provide a date by which you need our list?
Thank you, rob
From: Andrea Low <Andrea.Low@TEXASBAR.COM>
Sent: Wednesday, February 16, 2022 11:59 AM
To: Robert Kepple <
>
Subject: RE: CDRR Public hearing April 6, 2022

Rob:
We will post notice of the April 6, 2022, public hearing, in which the CDRR will consider
comments on proposed Rules 1.00, 1.09, 1.10, and 3.09. I expect our webmaster will be able
to put the notice on our website on the CDRR “Participate” page that also lists the dates of the
CDRR monthly and quarterly meetings. The proposed rules will be published in the March
2022 issue of the Texas Bar Journal and the March 4, 2022, issue of the Texas Register.
We encourage those who wish to comment to sign up in advance through the website. The
Chair will call on those persons to speak first. For those who do not sign up in advance, the
Chair will call on those persons in the order in which they raise their hands in the Zoom
meeting. Each person who speaks will be admitted to the panelist room one at a time when it
is that speaker’s turn. In the past, the Chair has allowed each speaker to present for 3
minutes, and we use software that indicates how much time remains for each speaker.
Please let me know if you have any questions.
Sincerely,
Haksoon Andrea Low
Disciplinary Rules and Referenda Attorney
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Committee on Disciplinary Rules and Referenda
Office of the Chief Disciplinary Counsel
State Bar of Texas
P.O. Box 12487
Austin, Texas 78711-2487
(512) 427-1323 – office
(737) 465-3851 – mobile

From: Robert Kepple <
>
Sent: Monday, February 14, 2022 2:39 PM
To: Andrea Low <Andrea.Low@TEXASBAR.COM>
Subject: RE: CDRR Public hearing April 6, 2022

Andrea:
Thank you!
rob
From: Andrea Low <Andrea.Low@TEXASBAR.COM>
Sent: Monday, February 14, 2022 2:24 PM
To: Robert Kepple <
>
Subject: RE: CDRR Public hearing April 6, 2022

Rob:
The CDRR follows the operating rules that are on the website. You are correct that those
operating rules are not so specific as to describe how hearings are to be conducted. The
public hearing on Zoom will be informal, with each person who wishes to speak indicating so,
and each speaker will be let into the room for presenting to the CDRR. Instructions for
participating will be posted on the CDRR webpage after the proposed rules are published in
the March 2022 issue of the Texas Bar Journal.
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I will clarify with our tech staff about any additional details for participation. I will get back to
you shortly.
Sincerely,
Haksoon Andrea Low
Disciplinary Rules and Referenda Attorney
Committee on Disciplinary Rules and Referenda
Office of the Chief Disciplinary Counsel
State Bar of Texas
P.O. Box 12487
Austin, Texas 78711-2487
(512) 427-1323 – office
(737) 465-3851 – mobile

From: Robert Kepple <
>
Sent: Monday, February 14, 2022 2:08 PM
To: Andrea Low <Andrea.Low@TEXASBAR.COM>
Subject: CDRR Public hearing April 6, 2022

Andrea: Good afternoon. My members are beginning preparations for the
public hearing April 6 on the proposed changes to rule 3.09. I thought I would
communicate with you to get the “ground rules” and procedures the
committee follows during the public hearing so I can properly advise my folks. I
didn’t see anything on the web site about that, so I thought I would reach out.
What can I tell my members about how the committee will conduct the public
hearing?
Thanks,
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Rob Kepple
Executive Director
TDCAA
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From:
To:
Subject:
Date:
Attachments:

Robert Kepple
Andrea Low
RE: CDRR Public hearing April 6, 2022
Wednesday, March 30, 2022 1:32:16 PM
image001.png
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Ms. Low: Good afternoon. My apologies; my staff did a little more work on the infographic… I have
attached the corrected version. Please discard the one that I sent to you earlier this morning!
Thanks, rob
From: Robert Kepple
Sent: Wednesday, March 30, 2022 9:02 AM
To: 'Andrea Low' <Andrea.Low@TEXASBAR.COM>
Subject: RE: CDRR Public hearing April 6, 2022
Ms. Low: Great to meet you almost in person today! I have attached a contribution to the materials
that you will make available to the public and the committee members Friday.
Thanks, rob
From: Andrea Low <Andrea.Low@TEXASBAR.COM>
Sent: Thursday, March 17, 2022 10:57 AM
To: Robert Kepple <
>
Subject: RE: CDRR Public hearing April 6, 2022

Rob:
We would appreciate any advance notice of the prosecutors who will testify sent to the CDRR
email inbox at cdrr@texasbar.com or to my email address. We cannot guarantee the order in
which the Chair, exercising his discretion, will determine to recognize speakers, but we
welcome you to submit the requested order. There is no statutory deadline for submission of
the list of speakers. Please note the CDRR has posted notice that it will accept written
comments through April 5, 2022.
Sincerely,
Haksoon Andrea Low
Disciplinary Rules and Referenda Attorney
Committee on Disciplinary Rules and Referenda
Office of the Chief Disciplinary Counsel
State Bar of Texas
P.O. Box 12487
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Austin, Texas 78711-2487
(512) 427-1323 – office
(737) 465-3851 – mobile

From: Robert Kepple <
>
Sent: Thursday, March 17, 2022 10:36 AM
To: Andrea Low <Andrea.Low@TEXASBAR.COM>
Cc:
Subject: RE: CDRR Public hearing April 6, 2022
Andrea: Good morning. As we prepare for the meeting on April 6, it occurred to us that to offer the
committee a clear and robust presentation of issues and concerns, we would like to offer the
committee a list of prosecutors who will be testifying, with a requested order in which they are
called. We believe that this will make for a more cogent and efficient presentation.
Can you please tell me if that will be acceptable, and provide a date by which you need our list?
Thank you, rob
From: Andrea Low <Andrea.Low@TEXASBAR.COM>
Sent: Wednesday, February 16, 2022 11:59 AM
To: Robert Kepple <
>
Subject: RE: CDRR Public hearing April 6, 2022

Rob:
We will post notice of the April 6, 2022, public hearing, in which the CDRR will consider
comments on proposed Rules 1.00, 1.09, 1.10, and 3.09. I expect our webmaster will be able
to put the notice on our website on the CDRR “Participate” page that also lists the dates of the
CDRR monthly and quarterly meetings. The proposed rules will be published in the March
2022 issue of the Texas Bar Journal and the March 4, 2022, issue of the Texas Register.
We encourage those who wish to comment to sign up in advance through the website. The
Chair will call on those persons to speak first. For those who do not sign up in advance, the
Chair will call on those persons in the order in which they raise their hands in the Zoom
meeting. Each person who speaks will be admitted to the panelist room one at a time when it
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is that speaker’s turn. In the past, the Chair has allowed each speaker to present for 3
minutes, and we use software that indicates how much time remains for each speaker.
Please let me know if you have any questions.
Sincerely,
Haksoon Andrea Low
Disciplinary Rules and Referenda Attorney
Committee on Disciplinary Rules and Referenda
Office of the Chief Disciplinary Counsel
State Bar of Texas
P.O. Box 12487
Austin, Texas 78711-2487
(512) 427-1323 – office
(737) 465-3851 – mobile

From: Robert Kepple <
>
Sent: Monday, February 14, 2022 2:39 PM
To: Andrea Low <Andrea.Low@TEXASBAR.COM>
Subject: RE: CDRR Public hearing April 6, 2022

Andrea:
Thank you!
rob
From: Andrea Low <Andrea.Low@TEXASBAR.COM>
Sent: Monday, February 14, 2022 2:24 PM
To: Robert Kepple <
>
Subject: RE: CDRR Public hearing April 6, 2022
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Rob:
The CDRR follows the operating rules that are on the website. You are correct that those
operating rules are not so specific as to describe how hearings are to be conducted. The
public hearing on Zoom will be informal, with each person who wishes to speak indicating so,
and each speaker will be let into the room for presenting to the CDRR. Instructions for
participating will be posted on the CDRR webpage after the proposed rules are published in
the March 2022 issue of the Texas Bar Journal.
I will clarify with our tech staff about any additional details for participation. I will get back to
you shortly.
Sincerely,
Haksoon Andrea Low
Disciplinary Rules and Referenda Attorney
Committee on Disciplinary Rules and Referenda
Office of the Chief Disciplinary Counsel
State Bar of Texas
P.O. Box 12487
Austin, Texas 78711-2487
(512) 427-1323 – office
(737) 465-3851 – mobile

From: Robert Kepple <
>
Sent: Monday, February 14, 2022 2:08 PM
To: Andrea Low <Andrea.Low@TEXASBAR.COM>
Subject: CDRR Public hearing April 6, 2022

Andrea: Good afternoon. My members are beginning preparations for the
public hearing April 6 on the proposed changes to rule 3.09. I thought I would

000048

communicate with you to get the “ground rules” and procedures the
committee follows during the public hearing so I can properly advise my folks. I
didn’t see anything on the web site about that, so I thought I would reach out.
What can I tell my members about how the committee will conduct the public
hearing?
Thanks,
Rob Kepple
Executive Director
TDCAA
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From:
To:
Subject:
Date:
Attachments:

Robert Kepple
Andrea Low
Material for the committee
Friday, April 1, 2022 9:49:01 AM
North Carolina Rule 8.6.docx

Ms. Low: Good morning. Would you please include this document in the committee materials for
Wednesday?
Thanks, rob Kepple
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NORTH CAROLINA RULE 8.6 INFORMATION ABOUT A
POSSIBLE WRONGFUL CONVICTION
(a) Subject to paragraph (b), when a lawyer knows of credible evidence or information, including
evidence or information otherwise protected by Rule 1.6, that creates a reasonable likelihood that
a defendant did not commit the offense for which the defendant was convicted, the lawyer shall
promptly disclose that evidence or information to the prosecutorial authority for the jurisdiction
in which the defendant was convicted and to North Carolina Office of Indigent Defense Services
or, if appropriate, the federal public defender for the district of conviction.
(b) Notwithstanding paragraph (a), a lawyer shall not disclose evidence or information if:
(1) the evidence or information is protected from disclosure by law, court order, or 27 N.C.
Admin. Code Ch. 1B §.0129;
(2) disclosure would criminally implicate a current or former client or otherwise substantially
prejudice a current or former client's interests; or
(3) disclosure would violate the attorney-client privilege applicable to communications between
the lawyer and a current or former client.
(c) A lawyer who in good faith concludes that information is not subject to disclosure under this
rule does not violate the rule even if that conclusion is subsequently determined to be erroneous.
(d) This rule does not require disclosure if the lawyer knows an appropriate governmental
authority, the convicted defendant, or the defendant’s lawyer already possesses the information.

Comment
[1] The integrity of the adjudicative process faces perhaps no greater threat than when an
innocent person is wrongly convicted and incarcerated. The special duties of a prosecutor with
respect to disclosure of potentially exonerating post-conviction information are set forth in Rule
3.8(g) and (h). However, as noted in the comment to Rule 3.3, Candor Toward the Tribunal, the
special obligation to protect the integrity of the adjudicative process applies to all lawyers. Under
Rule 3.3(b), this obligation may require a lawyer to disclose fraudulent testimony to a tribunal
even if doing so requires the lawyer to reveal information that otherwise would be protected by
Rule 1.6. Similarly, the need to rectify a wrongful conviction and prevent or end the
incarceration of an innocent person justifies extending the duty to disclose potentially
exculpatory information to all members of the North Carolina State Bar, regardless of practice
area and limited only by paragraph (b). It also justifies the disclosure of information otherwise
protected by Rule 1.6. For prosecutors, compliance with Rule 3.8(g) and (h) constitutes
compliance with this rule.
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[2] This rule may require a lawyer to disclose credible evidence or information, whether
protected by Rule 1.6 or not, if the evidence or information creates a reasonable likelihood that a
convicted defendant did not commit the offense for which the defendant was convicted. To
determine whether disclosure is required, a lawyer must not only consider the credibility of the
evidence or information and its source but must also evaluate the substance of the evidence or
information to determine whether it creates a reasonable likelihood that the defendant did not
commit the offense.
[3] The duty to disclose is qualified in paragraph (b) by legal obligations and client loyalty. A
lawyer may not disclose evidence or information if prohibited by law, court order, or the
administrative rule that makes the proceedings of the State Bar’s Grievance Committee
confidential (27 N.C. Admin. Code Ch. 1B §.0129). The latter prohibition insures a lawyer’s
response to a grievance does not inadvertently impose a duty to disclose on the lawyers in the
State Bar Office of Counsel or on the State Bar Grievance Committee. In addition, paragraph (b)
specifies that a lawyer may not disclose evidence or information if doing so would criminally
implicate the lawyer’s client or the evidence or information was received in a privileged
communication between the client and the lawyer. Disclosure is also prohibited when it would
result in substantial prejudice the client’s interests. Substantial prejudice to a client’s interests
includes bodily harm, loss of liberty, or loss of a significant legal right or interest such as the
right to effective assistance of counsel or the right against self-incrimination.
[4] When disclosure of information protected by Rule 1.6 is permitted, the lawyer should counsel
the client confidentially, advising the client of the lawyer's duty to disclose and, if possible,
seeking the client's cooperation.
History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court: March 16, 2017
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From:
To:
Subject:
Date:

Robert Kepple
Andrea Low
Prosecutor List for April 6 meeting
Friday, April 1, 2022 10:17:10 AM

Ms. Low: Good morning again. In an effort to assist the committee with a
cogent presentation of our issues, we offer a list of prosecutors who want to
testify, along with a suggested order. We hope that the Chair would call these
folks in the order we offer them. Here is our list:
Jack Roady, Criminal District Attorney, Galveston County, and TDCAA President
Scott Brumley, County Attorney, Potter County
Brian Middleton, District Attorney, Fort Bend County
Bobby Bland, Former District Attorney, Ector County
Laura Nodolf, District Attorney, Midland County
Kim Ogg, District Attorney, Harris County
Lee Hon, Criminal District Attorney, Polk County
Philip Mack Furlow, District Attorney, Dawson, Gaines, Garza, and Lynn
Counties
Of course others may testify who we don’t know about in advance, but we
believe these folks can best assist the committee as we explore the proposed
amendments to Rule 3.09.
Thank you, rob kepple
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From:
To:
Subject:
Date:

Bobby Bland
cdrr
Proposed Rule 3.09
Thursday, March 31, 2022 11:23:48 AM

I would like the opportunity to address the Committee regarding Proposed Rule 3.09.
Please let me know if there is anything else you need from me.
Thank you
Bobby Bland
Bobby Bland Law,PLLC
412 N. Texas
Odessa, Texas 79761
(432)701-0077
Robert N. Bland,IV
SBN: 00790319
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From:
To:
Cc:
Subject:
Date:
Attachments:

Hatten, Shelia
cdrr
Hatten, Shelia
Teleconference Public Hearing - Rule 3.09 State Bar of Texas
Thursday, March 31, 2022 2:20:34 PM
image001.png
image003.png

Good Afternoon –
Harris County District Attorney Kim Ogg plans to address the Committee at the public
hearing scheduled on April 6, 2022 at 10am.
Best Regards,
Shelia Hatten
Shelia Hatten
Executive Assistant to
Hon. Kim K. Ogg, District Attorney
Harris County District Attorney’s Office
500 Jefferson, Suite 600
Houston, TX 77002
Office (713) 274-5810
E-mail
https://app.dao.hctx.net/
Our Mission Statement: The Harris County District Attorney’s Office is dedicated to making
our community safer through evidence-based prosecution and equal justice for all. This
means guaranteeing a fair process to obtain a just result for the victim, the accused and the
community in every case.
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could arguably restrict prosecutors from advising law enforcement on how to proceed in such
situations, override statutory law, and override decisions of the United States Supreme Court and
Court of Criminal Appeals. Proposed Rule 3.09(b) is overbroad. If a person is kidnapped and
buried and time is running out for the life of a victim, should a prosecutor not try to use all of the
allowed Constitutional, statutory, and common law authority to save the life of a victim? Why should
a prosecutor be so restricted if there is an imminent terrorist attack? What is unethical or wrong with
a prosecutor using his authority to seek the truth when there is a matter of imminent public concern
or a life is in danger? What is the wrong conduct this rule is attempting to prevent? If specific
conduct needs to be curtailed or stopped, the rule should be more narrowly written or exceptions
provided. Proposed Rule 3.09(f)(3) is overbroad. If this is a lifetime duty as stated, a former
prosecutor, a retired prosecutor, or a prosecutor who no longer holds a license due to age should not
be required to use personal resources to “to undertake an investigation” under any circumstances. In
the alternative, it is unclear what constitutes “reasonable efforts” to cause an investigation under the
Comments. Who must be contacted? How should they be contacted? Who is to retain proof of such
contacts? What is a currently employed prosecutor to do when the superior says the evidence is not
new, credible or material? What does a prosecutor do if he or she is not allowed to have another
check into the matter? Proposed Rule 3.09(f)(3), 3.09(g) and 3.09(h) are dangerously overbroad.
In criminal law, many attempts are made to have friends and cohorts help them get out of legal
trouble. It will encourage criminal prison inmates and defendants to have others make unsworn and
unfounded claims to prosecutors, prosecutors outside the jurisdiction, former prosecutors, and
retired prosecutors. Inmates and those who are charged with crimes will learn that they can
weaponize the ethics system. First, an anonymous letter will be sent claiming new, credible, and
material facts exist. Next, and soon thereafter, a grievance complaint will be filed that no action has
been taken or the prosecutor acted in bad faith about such claims. The next step will be that inmates
will purposely get such letters sent to prosecutors outside the jurisdiction to place a duty on them to
notify prosecutors with jurisdiction over the case. When the ethics system is weaponized under these
rules, this could have enormous negative consequences. o Prosecutors will be subjected to an
onslaught of signed and anonymous letters that will make false statements before and after trial. o
Courts and District Clerks will be subjected to an onslaught of signed and anonymous letters that will
make false statements with no legal consequences to the writers. o Ethics Committees will be doing
far more investigations of prosecutors. Where do such investigations end? Who is to pay for all the
needed extra prosecutors and investigators? Who is to pay for former prosecutors to appear before
these committees? Who is going to pay for all these matters to be reviewed and determine whether
a prosecutor’s independent judgment was in “good faith?” o How can a former prosecutor get access
to all records he relied upon while a prosecutor twenty years earlier? o Are prosecutors going to be
required to disclose work product and trial strategy to a grievance committee prior to trial? Will all
this information before the ethics committee be discoverable under the Public Information Act? o Is
the prosecutor allowed to contact the press and defend his/her office when these matters are made
public by the defense? It is our understanding that no one on this committee is a prosecutor. This
does not seem to be appropriate. If you have any questions, problems, issues, need further
information or want me to respond further to the committee, please contact me. Regards, 47th
District Attorney's Office Randall C. Sims, 47th District Attorney 501 South Fillmore, Suite 5A
Amarillo, Texas 79101-2444 806-379-2325; 800.687-2325 Email:
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From:
To:
Cc:
Subject:
Date:

Jackson, Alan (USATXE)
cdrr
Featherston, Brit (USATXE)
CDRR Meeting, 6 April 2022 - Request to speak
Friday, April 1, 2022 4:29:04 PM

Committee members: Brit Featherston, United States Attorney for the Eastern
District of Texas, would appreciate the opportunity to address the committee
during its April 6 meeting considering proposed amendments to TDRPC 3.09,
Special Responsibilities of a Prosecutor. His contact information is
; 409-981-7904 (work); 409-553-9880 (cell); and I
have copied him on this email. If we need to do something further to request
to be permitted to speak, please let us know. Thanks. arj
Alan R. Jackson
Assistant U.S. Attorney
USAO-EDTX
110 N. College, Suite 700
Tyler TX 75702
903-590-1401
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From:
To:
Subject:
Date:

Christopher Hernandez
cdrr
Comments Concerning the Proposed Rules
Saturday, April 2, 2022 9:55:14 PM

Members of the Committee on Disciplinary Rules and Referenda:
I generally support the proposed rule changes, but I feel there are two important changes
that need to be made. I have been a criminal defense attorney my entire career; I feel that the
proposed changes to Rule 3.09 do not adequately address confidential information. Further,
adopting the newly proposed Rule 1.10, while keeping the current 1.10, and renumbering it creates
disparate treatment between government and non-government attorneys. Also, the proposed
handling of the proposed and current Rules 1.10 does not fully address the Court of Criminal
Appeals’ treatment of attorney disqualification.
Protecting the Attorney-Client Relationship
The proposed changes to Rule 3.09 are an excellent clarification to how a prosecutor
executes their duties on Rules 3.03 & 3.04. However, not specifying whether these provisions are
subject to the confidentiality provisions of Rule 1.05 creates the possibility that a former prosecutor
might be forced to inform on their client, if the client admits to committing a crime that another was
convicted of committing.
This is more than just theoretical; this situation famously happened in Alton Logan’s case
when Andrew Wilson confessed to his attorneys that he committed the crime Logan was convicted
of committing. See https://www.cbsnews.com/news/26-year-secret-kept-innocent-man-in-prison/.
In that situation, Wilson’s attorneys did not disclose Wilson’s admission until after Wilson’s death,
per his authorization to release the information.
The attorney-client privilege is broader in the criminal context than in the civil. Tex. R. Evd. R.
503(b)(2) gives criminal clients the “privilege to prevent a lawyer or lawyer's representative from
disclosing any other fact that came to the knowledge of the lawyer or the lawyer's representative by
reason of the attorney-client relationship.” “Thus, the aspirational purpose of the privilege is the
promotion of communication between attorney and client unrestrained by fear that these
confidences may later be revealed.” Sanford v. State, 21 S.W.3d 337, 342 (Tex. App.—El Paso 2000,
no pet.) (citing Strong v. State, 773 S.W.2d 543, 547 (Tex. Crim. App. 1989)). Even under the best of
circumstances gaining the complete trust of people facing the most stressful, humiliating, and
consequential times of their life is extremely difficult. The mere possibility that their confidences
could be subject to forced disclosure will only serve to harm the attorney-client relationship in these
already difficult situations. Therefore, I recommend the committee add a comment to Rule 3.09 that
states “A lawyer cannot be disciplined under this rule for failing to disclose information that is
confidential under Rule 1.05. This rule does not authorize a lawyer to disclose information that is
confidential under Rule 1.05. To disclose information pursuant to this rule that is confidential under
Rule 1.05 there must be an applicable exception to Rule 1.05 in paragraphs (c) (e) or (f) of Rule
1.05.”
This will not undermine the effect of the proposed changes to Rule 3.09 since Rule 1.05(c)(4)
authorizes disclosure because the new evidence would be subject to disclosure pursuant to Tex.
Code Crim. Proc. art. 39.14, the proposed changes’ logical connection to Rules 3.03 & 3.04 and Rule
1.05(f)’s mandatory disclosure requirements under Rules 3.03 & 3.04, and that “[t]he work product
privilege does not operate as a blanket privilege covering all decisions made by the DA's Office.” In re
State ex rel. Skurka, 512 S.W.3d 444, 455 (Tex. App.—Corpus Christi 2016, no pet.) (citing In re
Crudup, 179 S.W.3d 47, 50 (Tex. App.–San Antonio 2005, orig. proceeding), mand. granted on other
grounds sub nom. In re Bexar Cnty. Crim. Dist. Attorney's Office, 224 S.W.3d 182, 188 (Tex.2007)
(orig. proceeding)).
Creating Equal Treatment for all Attorneys & Conformity
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Between the Rules and the Applicable Case Law
I support the adoption of the newly proposed Rule 1.10 as it facilitates attorneys’ and firms’
ability to choose their own path forward unencumbered by prior representations having only
theoretical impacts on current clients. However, adding the newly proposed Rule 1.10 and moving
the following rules down in numbering will not operate as intended. The current Rule 1.10 which is
proposed to be renumbered 1.11 contains language markedly different from the ABA Model Rules
that the newly proposed Rule 1.10 is based upon. As you can see, they have different titles and
address different concerns.
Current Rule 1.10
Rule 1.11: Special Conflicts of Interest for 1.10 Successive Government and Private
Former & Current Government Officers & Employment
Employees
(a) Except as law may otherwise expressly
Share:
permit, a lawyer shall not represent a private
client in connection with a matter in which the
Client-Lawyer Relationship
(a) Except as law may otherwise expressly lawyer participated personally and substantially
permit, a lawyer who has formerly served as a as a public officer or employee, unless the
appropriate government agency consents after
public officer or employee of the government:
consultation.
(1) is subject to Rule 1.9(c); and
(2) shall not otherwise represent a client
in connection with a matter in which the (b) No lawyer in a firm with which a lawyer
lawyer participated personally and subject to paragraph (a) is associated may
undertake
or
continue
substantially as a public officer or knowingly
employee, unless the appropriate representation in such a matter unless:
(1) The lawyer subject to paragraph (a)
government agency gives its informed
is screened from any participation in
consent, confirmed in writing, to the
the matter and is apportioned no part
representation.
of the fee therefrom; and
(2) written notice is given with
(b) When a lawyer is disqualified from
reasonable promptness to the
representation under paragraph (a), no lawyer
appropriate government agency.
in a firm with which that lawyer is associated
may knowingly undertake or continue
(c) Except as law may otherwise expressly
representation in such a matter unless:
(1) the disqualified lawyer is timely permit, a lawyer having information that the
screened from any participation in the lawyer knows or should know is confidential
matter and is apportioned no part of the government information about a person or
other legal entity acquired when the lawyer
fee therefrom; and
(2) written notice is promptly given to was a public officer or employee may not
the appropriate government agency to represent a private client whose interests are
enable it to ascertain compliance with adverse to that person or legal entity.
the provisions of this rule.
(d) After learning that a lawyer in the firm is
(c) Except as law may otherwise expressly subject to paragraph (c) with respect to a
permit, a lawyer having information that the particular matter, a firm may undertake or
lawyer knows is confidential government continue representation in that matter only if
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information about a person acquired when the
lawyer was a public officer or employee, may
not represent a private client whose interests
are adverse to that person in a matter in which
the information could be used to the material
disadvantage of that person. As used in this
Rule, the term "confidential government
information" means information that has been
obtained under governmental authority and
which, at the time this Rule is applied, the
government is prohibited by law from disclosing
to the public or has a legal privilege not to
disclose and which is not otherwise available to
the public. A firm with which that lawyer is
associated may undertake or continue
representation in the matter only if the
disqualified lawyer is timely screened from any
participation in the matter and is apportioned
no part of the fee therefrom.

that disqualified lawyer is screened from any
participation in the matter and is apportioned
no part of the fee therefrom.
(e) Except as law may otherwise expressly
permit, a lawyer serving as a public officer or
employee shall not:
(1) Participate in a matter involving a
private client when the lawyer had
represented that client in the same
matter while in private practice or
nongovernmental employment, unless
under applicable law no one is, or by
lawful delegation may be, authorized
to act in the lawyers stead in the
matter; or
(2) Negotiate for private employment
with any person who is involved as a
party or as attorney for a party in a
matter in which the lawyer is
participating
personally
and
(d) Except as law may otherwise expressly
substantially.
permit, a lawyer currently serving as a public
(f) As used in this rule, the term matter does
officer or employee:
not include regulation-making or rule-making
(1) is subject to Rules 1.7 and 1.9; and
(2) shall not:
proceedings or assignments, but includes:
(i) participate in a matter in
(1) Any adjudicatory proceeding,
which the lawyer participated
application, request for a ruling or
personally and substantially
other determination, contract, claim,
while in private practice or
controversy, investigation, charge
nongovernmental employment,
accusation, arrest or other similar,
unless
the
appropriate
particular transaction involving a
government agency gives its
specific party or parties; and
(2) any other action or transaction
informed consent, confirmed in
writing; or
covered by the conflict of interest rules
(ii) negotiate for private
of the appropriate government
employment with any person
agency.
who is involved as a party or as
lawyer for a party in a matter in (g) As used in this rule, the term confidential
which the lawyer is participating government information means information
personally and substantially, which has been obtained under governmental
except that a lawyer serving as a authority and which, at the time this rule is
law clerk to a judge, other applied, the government is prohibited by law
adjudicative officer or arbitrator from disclosing to the public or has a legal
may negotiate for private privilege not to disclose, and which is not
employment as permitted by otherwise available to the public.
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Rule 1.12(b) and subject to the
conditions stated in Rule (h) As used in this Rule, Private Client includes
1.12(b).
not only a private party but also a
governmental agency if the lawyer is not a
(e) As used in this Rule, the term "matter" public officer or employee of that agency.
includes:
(1) any judicial or other proceeding, (i) A lawyer who serves as a public officer or
application, request for a ruling or other employee of one body politic after having
determination,
contract,
claim, served as a public officer of another body
controversy, investigation, charge, politic shall comply with paragraphs (a) and (c)
accusation, arrest or other particular as if the second body politic were a private
matter involving a specific party or client and with paragraph (e) as if the first body
parties, and
politic were a private client.
(2) any other matter covered by the
conflict of interest rules of the
appropriate government agency.
Of special importance is paragraph (i) and comment 10 to the current Rule 1.10. “As used in
paragraph (i), one body politic refers to one unit or level of government such as the federal
government, a state government, a county, a city or a precinct. The term does not refer to different
agencies within the same body politic or unit of government.” Tex. Disciplinary R. Prof’l. Conduct R.
1.10 n.10. This “body politic rule” limits the screening that can be done by prohibiting screening if
the attorney is remaining within the same body politic. This will create disparate treatment placing
limits on screening for attorneys who engage in public employment while removing those limitations
for attorneys who do not do so.
To allow attorneys who served as Assistant County Attorneys, Public Defenders, Prosecutor
Pro Tem, or in county Domestic Relations Offices to move departments within the same county or
into public employment in the case of a Prosecutor Pro Tem allows these attorneys the same
freedom of movement as all other attorneys.
Additionally, the disqualification rules are different in Texas state criminal cases than in civil
ones or even federal criminal cases. In re Meza, 611 S.W.3d 383, 386 (Tex. Crim. App. 2020). A
defendant has a constitutional right to the council of their choice thus in order to disqualify defense
counsel the state must show a “due process violation.” Id. Also, because a prosecutor’s duties are
constitutionally created and protected, they “may be disqualified only for a violation of the
defendant's due-process rights.” Landers v. State, 256 S.W.3d 295, 304 - 310 (Tex. Crim. App. 2008).
In summation, the “Court has taken the position that a disciplinary rule cannot by itself furnish a
sufficient basis for disqualification.” In re Meza, 611 at 393. However, the court has not excepted any
attorneys from the Disciplinary Rules of Professional Conduct. State ex rel. Eidson v. Edwards, 793
S.W.2d 1, 6 (Tex. Crim. App. 1990).
To create equal treatment amongst all legal employment and bring the Disciplinary Rules of
Professional Conduct into conformity with Texas Court of Criminal Appeals’ precedent, I suggest that
the committee replace the current Rule 1.10 with the newly proposed Rule 1.10. Having the newly
proposed Rule 1.10 apply to all attorneys will allow constant screening no matter the current or
prior employment of the attorney. This along with the proposed changes to Rule 1.09 will cause the
Disciplinary Rules of Professional Conduct to mirror the Texas Court of Criminal Appeals’ precedent
on disqualification.
- Christopher Hernandez
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October 19, 2021
Mr. M. Lewis Kinard
Chair, State Bar Committee on Disciplinary Rules and Referenda
7272 Greenville
Dallas, TX 75231
Members of the Texas District and County Attorneys Association (“TDCAA”)
have become aware that the Committee on Disciplinary Rules and Referenda (“the
Committee”) has initiated the rule proposal process 1 on its own motion 2 in order to
amend Rule 3.09 of the Texas Disciplinary Rules of Professional Conduct. In response,
TDCAA President John Dodson appointed a committee of TDCAA members, all elected
prosecutors, 3 to study the proposed changes and address them during the rule proposal
process. As chair of that committee, I write to provide initial input and express our
concerns.
A.

Unclear Need for Amendments.

Every prosecutor in Texas carries the primary duty “not to convict, but to see
that justice is done.” Tex. Code Crim. Proc. art. 2.01 (West 2005); accord Tex.
Disciplinary Rule Prof’l Conduct R. 3.09, cmt. 1, reprinted in Tex. Gov’t Code Ann., tit. 2,
subtit. G, app. A (West 2019) (Tex. State Bar R. art. X, § 9). Regardless of any contrary

1

See Tex. Gov’t Code Ann. § 81.0875 (West Supp. 2020).

22

See id. at (a).
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view of prosecutors in popular culture and on social media, we take that duty
extremely seriously. Despite that commitment, the language of the proposed
amendments infers that post-conviction misconduct among Texas prosecutors is
rampant and must be stopped. If that were the case, we would agree. But we are
unaware of any noteworthy case or trend in Texas to validate that view.
To be sure, prosecutors are human, just like every other member of the bar. We
make mistakes, and some may do worse. Speaking as officers duty-bound to seek
justice, we absolutely do not seek exemption from the profession’s ethical obligations.
If our members are acting unethically, we want to be part of the solution, not an
aggravation of the problem. Consequently, if the Committee is aware of evidence that
prosecutors are frequently failing to properly address post-conviction evidence of
actual innocence, we respectfully ask you to share it with us. That way, we can
reevaluate our position, as well as recalibrate the training our association provides to its
members on the work we do.
On the other hand, if the proposed amendments are based on no more than
speculation and subjective impressions, then the cure is likely to be worse than the
disease (if, indeed, the profession is sick at all). That is so because the proffered new
language likely will dissuade talented young lawyers across the spectrum of
demography from pursuing a career in prosecution. If, as we believe, one of the goals
of Rule 3.09 is to promote a culture of conscientious professionalism among
prosecutors, then amending the rule based on ideological tropes—with the result that
only those most desperate for a government sinecure would take the job—is a dubious
way to get there.
Here, the Committee may reasonably ask why the proposed amendments would
have such an effect. The answer is that they would represent a needlessly cumulative
statement with the implicit message that prosecutors as a lot are unscrupulous and
cannot be trusted to carry out their duties in accordance with law. And that implication
flows from the very fact that the proposal is cumulative. Where the law repeats a
proposition, it is reasonable to draw from that repetition that a serious problem begets
that replication. So, why would we say that the proposed amendments are cumulative?
Because the requirements they would impose already are the law in Texas.
B.

The Current Rule, Proposal, and Existing Law.

As the Committee likely is aware, prosecutors are the only lawyers in Texas
singled out for discrete obligations of professional responsibility above and beyond
those applicable to all Texas lawyers, including prosecutors. Those added
responsibilities are delineated in current Rule 3.09, which states:
TDCAA 3 09 Letter 10-19-2021
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Rule 3.09. Special Responsibilities of a Prosecutor
The prosecutor in a criminal case shall:
(a) refrain from prosecuting or threatening to prosecute a charge that the
prosecutor knows is not supported by probable cause;
(b) refrain from conducting or assisting in a custodial interrogation of an
accused unless the prosecutor has made reasonable efforts to be
assured that the accused has been advised of any right to, and the
procedure for obtaining, counsel and has been given reasonable
opportunity to obtain counsel;
(c) not initiate or encourage efforts to obtain from an unrepresented
accused a waiver of important pre-trial, trial or post-trial rights;
(d) make timely disclosure to the defense of all evidence or information
known to the prosecutor that tends to negate the guilt of the accused or
mitigates the offense, and, in connection with sentencing, disclose to
the defense and the tribunal all unprivileged mitigating information
known to the prosecutor, except when the prosecutor is relieved of this
responsibility by a protective order of the tribunal; and
(e) exercise reasonable care to prevent persons employed or controlled by
the prosecutor in a criminal case from making an extrajudicial
statement that the prosecutor would be prohibited from making under
Rule 3.07.
Tex. Disciplinary Rules Prof’l Conduct R. 3.09. The proposed amendments would add
paragraphs (f) and (g) to the rule’s present language. Those paragraphs would provide:
(f) When a prosecutor knows of new, credible and material evidence
creating a reasonable likelihood that a convicted defendant did not
commit an offense of which the defendant was convicted, the
prosecutor shall:
(1) promptly disclose that evidence to the defendant unless a
court authorizes delay; and
(2) if the conviction was obtained in the prosecutor’s
jurisdiction,
(i)
promptly disclose that evidence to the defendant
unless the court authorizes delay, and
(ii)
undertake further investigation, or make reasonable
efforts to cause an investigation, to determine
TDCAA 3 09 Letter 10-19-2021

page

3 of 8

000068

whether the defendant was convicted of an offense
that the defendant did not commit.
(g) When a prosecutor knows of clear and convincing evidence that a
defendant in the prosecutor’s jurisdiction was convicted of an offense
that the defendant did not commit, the prosecutor shall seek to remedy
the conviction.
We understand that the Committee has been encouraged to adopt the language, which
mirrors that found within Rule 3.8 of the American Bar Association’s Model Rules of
Professional Conduct, in order to make the Texas rule identical to the ABA rule.
Whatever the abstract attraction of that uniformity, Texas law should be based on Texas
problems, issues and circumstances. While other states may be well served by the full
measure of Model Rule 3.8, Texas already has addressed the core concerns embodied in
paragraphs (f) and (g) by statute, and the statutory requirements are enforceable against
prosecutors through existing disciplinary rules. In short, Texas law already requires
what the proposed amendments would prescribe.
Current Rule 3.09(d) explicitly provides disciplinary consequences for a Texas
prosecutor’s failure to comply with longstanding constitutional disclosure
requirements. One would be hard pressed to find a prosecutor in our state who is
unaware that suppression by the prosecution of evidence favorable to an accused upon
request violates due process where the evidence is material either to guilt or to
punishment, irrespective of the good faith or bad faith of the prosecution. Brady v.
Maryland, 373 U.S. 83, 87 (1963). With that said, we are aware of authority holding that
Rule 3.09(d) does not extend the Brady requirement to a post-trial context. See Comm’n
for Lawyer Discipline v. Hanna, 513 S.W.3d 175, 183 (Tex. App.—Houston [14th Dist.]
2016, no pet.). But, as the Hanna opinion expressly notes, that case’s underlying facts
occurred before the Legislature’s adoption of amendments to article 39.14 of the Texas
Code of Criminal Procedure in legislation commonly referred to as the Michael Morton
Act. Id. at 183-84.
As is relevant to the present discussion, the Michael Morton Act amended article
39.14 to provide:
…
(h) Notwithstanding any other provision of this article, the state shall
disclose to the defendant any exculpatory, impeachment, or mitigating
document, item, or information in the possession, custody, or control
of the state that tends to negate the guilt of the defendant or would
tend to reduce the punishment for the offense charged.
TDCAA 3 09 Letter 10-19-2021
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…
(k) If at any time before, during, or after trial the state discovers any
additional document, item, or information required to be disclosed
under Subsection (h), the state shall promptly disclose the existence of
the document, item, or information to the defendant or the court.
Tex. Code Crim. Proc. Ann. art. 39.14(h), (k) (West Supp. 2020) (emphasis added). By
adding subsection (k), the Legislature “for the first time included a duty of continued
disclosure.” Francis v. State, 428 S.W.3d 850, 856 n. 12 (Tex. Crim. App. 2014). That
continuing duty bears upon a prosecutor’s ethical obligations. “Interpretation of the
Texas Disciplinary Rules of Professional Conduct is informed by ‘laws defining specific
obligations of lawyers and substantive and procedural law in general.’” Hanna, 513
S.W.3d at 184 (quoting Tex. Disciplinary Rules of Prof’l Conduct preamble ¶ 11).
To the point, a Texas prosecutor is obligated by statute to disclose—before,
during, and after trial—any information “that tends to negate the guilt of the
defendant”. See Tex. Code Crim. Proc. Ann. art. 39.14(h), (k) (West Supp. 2020). In this
vein, it is significant that the Disciplinary Rules already provide that “[a] lawyer shall
not … violate any other laws of this state relating to the professional conduct of lawyers
and to the practice of law.” Tex. Disciplinary Rules of Prof’l Conduct R. 8.04(a)(12).
Explicitly, subsections (h) and (k) of article 39.14, Code of Criminal Procedure, impose a
specific obligation upon prosecutors to make post-trial disclosure of evidence or
information “that tends to negate the guilt of the defendant”. Evidence or information
of that nature necessarily would include “new, credible, and material evidence” and
“clear and convincing evidence” that the defendant did not commit the offense. In
doing so, article 39.14 represents a law defining specific obligations of prosecutors, and
thus relates to their professional conduct and practice of law. See Hanna, 513 S.W.3d at
184; see also Tex. Disciplinary Rules Prof’l Conduct R. 8.04(a)(12). In short, a prosecutor
who, in a post-trial context, fails to disclose known evidence of actual innocence already
commits a violation of Disciplinary Rule 8.04(a)(12).
Yet, this is not the only avenue by which existing law addresses the subject of the
proposed amendments. Currently, the Disciplinary Rules provide that “A lawyer shall
not … unlawfully obstruct another party’s access to evidence”. Tex. Disciplinary Rules
Prof’l Conduct R. 3.04(a). Applying that prohibition against a prosecutor for failure to
disclose exculpatory evidence, the Texas Board of Disciplinary Appeals has held that
“failure to disclose information otherwise required by law to be disclosed, regardless of
intent, constitutes unlawfully obstructing another party's access to evidence in violation
of Rule 3.04(a).” Schultz v. Comm’n for Lawyer Discipline, No. 55649, 2015 WL 9855916, at
TDCAA 3 09 Letter 10-19-2021
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*2 (Tex. Bd. of Disciplinary App. Dec. 17, 2015). In upholding discipline of the
prosecutor, the board noted that a prosecutor shoulders an obligation under the
Disciplinary Rules to disclose exculpatory evidence regardless of whether the evidence
is material under Brady. More directly, though, the board observed that its conclusion
was “consistent with the language and purpose of the disciplinary rule to protect the
public and is now codified by Texas Code Crim. Proc. Ann. art. 39.14.” Id. at *12.
Again, prosecutors already face a statutory requirement to disclose evidence or
information “that tends to negate the guilt of the defendant”, even after trial. See Tex.
Code Crim. Proc. Ann. art. 39.14(k) (West Supp. 2020). As explained by the Board of
Disciplinary Appeals, failure to comply with that obligation, representing as it does a
requirement by law to disclose information to the defense, constitutes a violation of
Rule 3.04(a). In other words, as a result of the Michael Morton Act and the existing
Disciplinary Rules, Texas prosecutors already have an ethical duty to obey the
commands that would be imposed by the proposed amendments to Rule 3.09. That the
heart of the proposed language would create a redundancy does not, however,
completely exhaust the problematic consequences.
C.

Practicality.

Being statutorily responsible for placing the quest for justice before vigorous
advocacy is a tall enough order, particularly when lawyers of every other category in
Texas are not so constrained to consider their adversaries’ rights and interests. See Tex.
Disciplinary Rules Prof’l Conduct preamble ¶ 2 (“As advocate, a lawyer zealously
asserts the client’s position under the rules of the adversary system), ¶ 3 (“In all
professional functions, a lawyer should zealously pursue clients’ interests within the
bounds of the law.”). Two aspects within the proposed language would make this task
Sisyphean, particularly for prosecutors in smaller jurisdictions.
Put simply, the proposed language would require not only careful review of the
prosecutor’s own cases, but also those of all the prosecutor’s predecessors in his or her
office. See Proposed Tex. Disciplinary Rules Prof’l Conduct R. 3.09(f)(2), (g). That
conclusion is one of prudence, since neither the proposed rule language nor its
accompanying comments shed any light on the conditions or circumstances under
which the triggering “when a prosecutor knows” coalesces. Is it a passive or active
scenario? Is a prosecutor under a continuing affirmative duty to inquire into whether
the evidence underlying a conviction remains probative? Answers to these questions
would matter a great deal to prosecutors who regularly face aggressive defense counsel
and disgruntled defendants who undoubtedly would invoke the new language to their
advantages.
TDCAA 3 09 Letter 10-19-2021
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At the same time, the uncertainty of the new duties under the proposal would be
amplified by its extension to cases outside the prosecutor’s jurisdiction. Compare Tex.
Disciplinary Rules Prof’l Conduct R. 3.09(f)(1) with id. (f)(2). While the duty in extrajurisdictional cases would appear to be simply one of notifying the prosecutor or court
in the jurisdiction of conviction, 4 the fundamental vagueness of whether a prosecutor
should actively inquire about conviction integrity in other counties or districts may well
foster distrust and resentment between constitutional officers. We trust that the
Committee hopes to avoid igniting that sort of internecine conflict.
All of this would play out while prosecutors often are handling scores of current
cases under their preexisting legal and ethical duties. Meanwhile, the language of the
proposed amendments favors offices in large jurisdictions that have the resources to
deploy conviction integrity units. We recognize and applaud those efforts, but most of
our offices simply do not have those resources at hand, and cannot expect to have them
in the foreseeable future. Indeed, many prosecutors in Texas work in single-lawyer
offices.
We anticipate the argument that the proposed amendments are needed to fill the
perceived accountability void occasioned by absolute prosecutorial immunity. That
argument, of course, presupposes (without evidence of which we are aware) that
prosecutors in Texas are routinely running roughshod over innocent defendants. It is a
solution in search of a problem. And no public authority should lose sight of the policy
justification for absolute immunity: “qualifying a prosecutor’s immunity would
disserve the broader public interest. It would prevent the vigorous and fearless
performance of the prosecutor’s duty that is essential to the proper functioning of the
criminal justice system.” Imbler v. Pachtman, 424 U.S. 409, 427-28 (1976). Similarly,
Texas law recognizes that “[a] prosecutor is entitled to, indeed expected to, zealously
represent the best interests of the State.” Fraser v. State, 593 S.W.3d 883, 893 (Tex.
App.—Amarillo 2019, pet. ref’d). Within that responsibility, prosecutors who violate
their disclosure obligations already are, as discussed above, subject to disciplinary
action. Repetition for the sake of emphasis, which the proposed language would at best
represent, would encourage overreach that would subvert the policy interest in
prosecution free from timidity. The tools to hold prosecutors accountable for failing to
rectify convictions of actually-innocent defendants already exist. Restating them for
any purpose not supported by evidence is simply appeasing a presently-fashionable
trend in popular culture. Policy tailored to fashions and fads, rather than evidence and
real problems, is bad policy.

4

See Tex. Disciplinary Rules Prof’l Conduct R. 3.09(f)(1).
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D.

Conclusion.

It is not always true that if some is good, more is better. Currently, we are
unaware of any instance or evidence showing that Texas prosecutors systematically are
failing to make already-required post-trial disclosures or rectify convictions of
defendants who are actually innocent. Likewise, since Texas prosecutors already are
required to disclose exculpatory information in a post-trial context, and already are
subject to discipline for failing to do so, we believe many prosecutors in Texas would
see imposition of the proposed amendments as little more than piling on. Moreover, it
could well send a message that prosecutors are a disfavored segment of the bar, and
that young lawyers should avoid becoming prosecutors if they want to avoid that
stigma. However, we believe that is not the Committee’s intent in considering the
proposed amendments. To that end, we stand ready and eager to work with the
Committee in its consideration of this matter, as well as any others that touch upon
prosecution as a facet of Texas law practice. If the Committee has any questions,
comments, or concerns in this regard, we will gladly address them.
We thank you for your time, attention, and consideration.

Very Truly Yours,

Scott Brumley
Chair, TDCAA Rule 3.09 Committee
CC:
Claude Ducloux
Vincent Johnson
Timothy D. Belton
Amy Bresnen
Harold Frederick “Rick” Hagen
The Honorable Dennise Garcia
W. Carl Jordan
Karen J. Nicholson
Trey Apffel
Sylvia Borunda Firth
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January 10, 2022

Mr. Lewis Kinard
Chair, State Bar Committee on Disciplinary Rules and Referenda
7272 Greenville
Dallas, TX 75231
via Lewis.Kinard@TEXASBAR.COM
Re:

Proposed Changes to Texas Disciplinary Rule of Professional Conduct 3.09

Dear Mr. Kinard:
I am writing to you on behalf of the Texas Criminal Defense Lawyers Association, the largest
state association for criminal defense attorneys in the nation with over 3,200 members. Our
organization has been invited to provide input on the proposed change to Texas Disciplinary
Rule of Professional Conduct 3.09. I asked our Ethics Committee, which routinely reviews
ethical issues for our association, to review the proposed change and assist in this undertaking.
TCDLA believes the "more likely than not" standard should be used rather than "clear and
convincing evidence" standard.
As other practitioners have expressed, wrongful convictions of innocent individuals continues
to be a significant problem in Texas. While multiple individuals have successfully been
exonerated over the past several years, members of our association and others continue to
work to help numerous individuals who have been wrongfully incarcerated for many years.
Our association views this change to Rule 3.09 as a vital step in assisting this process. While
prosecutors are obligated to disclose exculpatory evidence, there has never been any clear
guidance regarding their obligations after they have obtained a conviction. More importantly,
while rules and statutes discuss their duties and obligations generally, there has never been
specific directives as to what their ethical obligations are upon learning of new, credible and
material evidence creating a reasonable likelihood that a convicted defendant did not commit
an offense. This proposed change correctly addresses both concerns by requiring prosecutors
not only to disclose the exculpatory evidence in a specific manner but to take affirmative steps
to correct the potential miscarriage of justice. This is an honorable task and one that we are
pleased to support.
Sincerely,

Heather Barbieri
TCDLA President-Elect
cc:

Andrea Low
Disciplinary Rules and Referenda Attorney
Committee on Disciplinary Rules and Referenda
Office of the Chief Disciplinary Counsel

TCDLA founded in 1971

6808 Hill Meadow Drive | Austin, TX 78736 | (512) 478-2514 p | (512) 469-9107 f | www.tcdla.com
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February 1, 2022
Committee on Disciplinary Rules & Referenda
State Bar of Texas
c/o Prof Vincent Johnson
1414 Colorado Street
Austin, TX 78701
Re: Texas Disciplinary Rule of Professional Conduct 3.09
Dear Members of the Committee of Disciplinary Rules and Referenda:
As a group of habeas litigators, academics, and policy experts we’d like to thank you for
considering changes to Texas Disciplinary Rule of Professional Conduct 3.09. From our
perspective this amendment is both necessary and long overdue. The comments below are
intended to assist the Committee as you consider this important policy change that would
safeguard the integrity of our justice system and the administration of the ultimate punishment.
1. This Change Would Clarify a Prosecutor’s Duties in All Cases, Regardless of When
the Underlying Offense Occurred.
As other groups have noted in their comments to the Committee, the Michael Morton Act directs
prosecutors to disclose “any exculpatory, impeachment or mitigating document, item, or
information in possession, custody, or control of the State,” that is discovered at “any time before
during or after trial.”1 By its express terms, then, the Michael Morton Act does create a
post-conviction disclosure duty. However, many Texas prosecutors have taken the position that
this obligation applies only to offenses that occurred after the Act went into effect on January 1,
2014. As a result, exculpatory evidence has been and continues to be withheld from Texas
inmates and their attorneys.
This problem even extends to high-profile cases that receive extensive media coverage and
public scrutiny. Death row inmate Rodney Reed made national headlines in the fall of 2019 when
two thirds of the Texas Senate, 50 members of the Texas House of Representatives, five United
States Representatives, and Senator Ted Cruz called for cancellation of his execution in light of
mounting evidence of his innocence.
Mr. Reed was convicted of murder and sentenced to death for killing Stacey Stites in April1996.
For over 20 years, Mr. Reed has maintained his innocence, asserting that he was having an affair
1

Tex. Code Crim. Proc. art. 39.14(h) & (k) (emphasis added).
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with Ms. Stites, and that the sole evidence connecting him to the crime—3 intact spermatozoa
that were recovered from Stites’s body—were deposited during consensual intercourse over a
day before she went missing. In response, the state argued to the jury that Stites and Reed were
strangers and that no witness connected them.2
Yet on June 25, 2021, just two weeks before an evidentiary hearing in the case, the State
disclosed witness interview summaries from 1998 in which a friend and co-worker of Ms.
Stites’s told the State that she saw Mr. Reed and Ms. Stites together at the HEB where Stites
worked, and that Mr. Reed and Ms. Stites were “friendly, giggling, and flirting.”3 This
information was relayed to the State shortly after Mr. Reed’s arrest in 1997. It is clearly
exculpatory, as it directly undermined the state’s theory that Stites and Reed were strangers, but
it was not disclosed to the defense until last year, more than seven years after the Michael
Morton Act took effect (on January 1, 2014).
If the Michael Morton Act has nevertheless left any doubt in the minds of prosecutors about their
obligation to disclose exculpatory evidence after trial, Proposed Rules 3.09(f) & (g) are
important mechanisms for alleviating that confusion and avoiding arbitrarily disparate treatment
of defendants convicted before and after the Act took effect.
2. The Proposed Rule 3.09(g) Should be Amended to Eliminate Any Reference to
“Credible and Material Evidence” and Reflect the Text of the Michael Morton Act.
This change would provide consistency across the Texas Disciplinary Rules and the Texas Code
of Criminal Procedure. As the Texas Court of Criminal Appeals recently held in Watkins v.
State, in enacting the Michael Morton Act the Texas legislature intended that the word
“material,” circumscribing what the state must disclose, means having “some logical connection
to a consequential fact,” and rejected a definition that would call for prosecutors or courts to
evaluate evidence in relation to “its impact upon the overall determination of guilt or
punishment.”4 As the Court of Criminal Appeals observed, the legislature believed “that uniform
discovery would make discovery more efficient; reduce discovery disputes; and save taxpayer
money by reducing appeals, incarceration, and possible compensation for wrongful convictions.”
5
The same logic applies to the post-conviction context, and counsels against a rule that invites
prosecutors to individually determine what evidence is sufficiently “credible and material” to
disclose.
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Request for Grant of Application for Writ of Habeas Corpus at 2, Ex Parte Reed, No. WR-10,961-11 (Tex. Crim.
App. 2021).
3
Id. at 18-19.
4
Watkins v. State, 619 S.W. 3d 265, 269 (Tex. Crim. App. 2021), reh’g denied (Apr. 14, 2021).
5
Id. at 289.
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Relatedly, eliminating the proposed “credible and material” language would also help line
prosecutors from inadvertently running afoul of the rule. As Hon. Scott Brumley noted in his
letter dated October 21, 2021, prosecutors are human. They make mistakes and are subject to
implicit bias in the same manner as everyone else. Thus, as parties to a case—even after a trial
has ended—they should not be called upon to make their own decisions about the credibility and
materiality of evidence before disclosing that evidence to a defendant or a court, as the current
proposal provides.
This is not merely a theoretical concern. The draft rule’s current language tracks an analysis that
prevented Texas prosecutors from disclosing important information to defense counsel for
decades. For example, in a hearing in Ex Parte Temple, 2016 WL 6903758 (Tex. Crim. App.
Nov. 23, 2016), former Assistant District Attorney Kelly Siegler testified that:
she did not have an obligation to turn over evidence that was,
based on her assessment, ‘ridiculous.’ She claimed that, when it
came to what constituted Brady evidence, her opinion is what
mattered. [She] stated, when asked, that if information does not
amount to anything, the defense is not entitled to it.
Id. at *7. However, as the Court of Criminal Appeals noted in Temple, prosecutors are not the
final arbiters of what should be turned over the defense and that Siegler’s “misconception
regarding her duty under Brady was ‘of enormous significance.’” Id. at *8 (emphasis added).
Thus, we urge you to adopt language that mirrors the Michael Morton Act’s directive to disclose
exculpatory, impeachment or mitigating information without passing judgment on the evidence’s
credibility or materiality to the case. To do otherwise, risks continuing miscarriages against the
wrongfully convicted.
3. An Obligation to Disclose Information Upon Discovery Is Not Overly
Burdensome.
The current language does not direct prosecutors to troll through their files in search of
exculpatory information, as suggested by some opponents of the rule. Instead, it merely requires
that prosecutors turn over information that they encounter in the regular course business.
Examples include when reviewing files in response to a Public Information Act request from an
inmate’s attorneys, or upon learning of system-wide errors in the analysis of forensic evidence.6
These are real-world examples of when prosecutors can and have disclosed information to an
inmate’s counsel long after a trial has ended without shouldering unreasonable additional
workload burdens.

6

Kevin Petroff, The Changing State of DNA analysis, TEXAS DISTRICT & COUNTY ATTORNEYS ASSOCIATION (July-Aug.
20216), https://www.tdcaa.com/journal/the-changing-state-of-dna-analysis/ (noting that “TCDAA issued a letter to
prosecutors on how to notify defendants and defense attorneys with cases potentially affected by the issue).
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***
In conclusion, we do not submit this information to disparage prosecutors. Many of us have
valued, longstanding relationships with the Texas District and County Attorneys Association and
we applaud their commitment to seeing that justice is done and to continually supporting and
improving the practice of prosecution in the state. We believe, however, that this rule change is
necessary to create uniformity in post-conviction practice, to protect the innocent, and to prevent
future miscarriages of justice.
We hope this letter was helpful to you as you consider an important vote. Thank
you for your time and consideration.
Sincerely,
Jennifer E. Laurin
The Wright C. Morrow Professor
University of Texas School of Law
Neal Manne, Partner
Susman Godfrey, LLP
Amanda J. Marzullo
Marzullo Law PLLC
Mike Ware, Executive Director
Innocence Project of Texas
Benjamin Wolff, Director
Office of Capital and Forensic Writs

