Committee on Disciplinary Rules and Referenda
Agenda
Date and Time:
By Teleconference

Thursday, September 17, 2020 – 10:30 a.m. CDT

Join by Meeting Link: https://texasbar.zoom.us/j/97491985026
Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 974 9198 5026
View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate

1. Call to Order; Roll Call
2. Comments from the Chair
3. Public Hearings
A. Public Hearing and Discussion: Proposed Rule 1.00. Terminology, Texas Disciplinary
Rules of Professional Conduct (TDRPC) (Pages 3 – 13)
B. Public Hearing and Discussion: Proposed Rule 1.18. Duties to Prospective Client,
TDRPC (Pages 14 – 33)
C. Public Hearing and Discussion: Proposed Rule 13.05. Termination of Custodianship,
Texas Rules of Disciplinary Procedure (TRDP) (Page 34)
4. Other Communications to the Committee from the Public
5. Approval of the Minutes of the Last Meeting (Pages 35 – 38)
6. Discussion and Possible Action: Proposed Rule 1.17, TDRPC – Relating to the Sale of a Law
Practice (Pages 39 – 43)
Consider Publication of a Proposed Rule in the Texas Bar Journal and Texas Register
7. Discussion and Possible Action: Proposed Changes to Rule 8.04, TDRPC – Relating to
Harassment or Discrimination in Conduct Related to the Practice of Law (Page 44)
Consider Any State Bar of Texas Board of Directors Action Related to the Topic and Possible
Initiation of the Rule Proposal Process
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8. Update on Rule Proposals Submitted to State Bar of Texas Board of Directors
A. Proposed Rule 1.05(c)(10), TDRPC – Relating to the Disclosure of Confidential
Information and Clients Contemplating Suicide
B. Proposed Changes to Rule 8.03, TDRPC, and Rules 1.06 and 9.01, TRDP – Relating
to Reporting Professional Misconduct and Reciprocal Discipline for Federal Court or
Federal Agency Discipline
9. Update on Timeline for a Rules Vote by State Bar of Texas Membership
10. Discuss Education and Communications by Committee Members Related to a Rules Vote by
State Bar of Texas Membership
11. Proposed Rule Timelines (Pages 45 – 48)
12. Agenda Items for Next Meetings
13. Adjourn
______________________________________________________________________________
Under the Americans with Disabilities Act, an individual with a disability is entitled to have an
equal opportunity for effective communication and participation in public meetings. Reasonable
modifications and equal access to communications will be provided upon request. An individual
with a disability who may need an accommodation is requested to notify Chielsey Barber at (800)
204-2222 or (512) 427-1463 at least two days before the scheduled meeting so that appropriate
arrangements can be made; TTY users route through RELAY Texas at 7-1-1.
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 1.00. Terminology
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible for
overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the Committee publishes
the following proposed rule. The Committee will accept comments concerning the proposed rule through October 6, 2020. Comments
can be submitted at texasbar.com/cdrr or by email to cdrr@texasbar.com. The Committee will hold a public hearing on the proposed
rule by teleconference at 10:30 a.m. CDT on September 17, 2020. For teleconference participation information, please go to
texasbar.com/cdrr/participate.
Proposed Rule (Redline Version)

another of relevant information.

Rule 1.00. Terminology

(j) “Informed consent” denotes the agreement by a person to a
proposed course of conduct after the lawyer has communicated
adequate information and explanation about material risks of and
reasonably available alternatives to the proposed course of conduct.

(a) “Adjudicatory Official” denotes a person who serves on a Tribunal.
(b) “Adjudicatory Proceeding” denotes the consideration of a matter
by a Tribunal.
(c) “Belief” or “Believes” denotes that the person involved actually
supposed the fact in question to be true. A person’s belief may be
inferred from circumstances.
(d) “Competent” or “Competence” denotes possession or the ability to
timely acquire the legal knowledge, skill, and training reasonably
necessary for the representation of the client.

(k) “Knowingly,” “Known,” or “Knows” denotes actual knowledge of the
fact in question. A person’s knowledge may be inferred from circumstances.
(l) “Law firm”: see “Firm.”
(m) “Partner” denotes an individual or corporate member of a partnership
or a shareholder in a law firm organized as a professional corporation.
(n) “Person” includes a legal entity as well as an individual.

(e) “Consult” or “Consultation” denotes communication of information
and advice reasonably sufficient to permit the client to appreciate the
significance of the matter in question.

(o) “Reasonable” or “Reasonably” when used in relation to conduct by
a lawyer denotes the conduct of a reasonably prudent and competent
lawyer.

(f) “Confirmed in writing,” when used in reference to the informed
consent of a person, denotes informed consent that is given in writing
by the person or a writing that a lawyer promptly transmits to the
person confirming an oral informed consent. See paragraph (j) for the
definition of “informed consent.” If it is not feasible to obtain or
transmit the writing at the time the person gives informed consent,
then the lawyer must obtain or transmit it within a reasonable time
thereafter.

(p) “Reasonable belief” or “Reasonably believes” when used in reference
to a lawyer denotes that the lawyer believes the matter in question
and that the circumstances are such that the belief is reasonable.

(g) “Firm” or “Law firm” denotes a lawyer or lawyers in a private firm;
or a lawyer or lawyers employed in the legal department of a
corporation, legal services organization, or other organization, or in a
unit of government.
(h) “Fitness” denotes those qualities of physical, mental and
psychological health that enable a person to discharge a lawyer’s
responsibilities to clients in conformity with the Texas Disciplinary
Rules of Professional Conduct. Normally a lack of fitness is indicated
most clearly by a persistent inability to discharge, or unreliability in
carrying out, significant obligations.
(i) “Fraud” or “Fraudulent” denotes conduct having a purpose to deceive
and not merely negligent misrepresentation or failure to apprise
616
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(q) “Should know” when used in reference to a lawyer denotes that a
reasonable lawyer under the same or similar circumstances would
know the matter in question.
(r) “Screened” denotes the isolation of a lawyer from any participation in
a matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect
information that the isolated lawyer is obligated to protect under
these Rules or other law.
(s) “Substantial” when used in reference to degree or extent denotes
a matter of meaningful significance or involvement.
(t) “Tribunal” denotes any governmental body or official or any other
person engaged in a process of resolving a particular dispute or
controversy. “Tribunal” includes such institutions as courts and
administrative agencies when engaging in adjudicatory or licensing
activities as defined by applicable law or rules of practice or
procedure, as well as judges, magistrates, special masters, referees,
texasbar.com
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arbitrators, mediators, hearing officers and comparable persons
empowered to resolve or to recommend a resolution of a particular
matter; but it does not include jurors, prospective jurors, legislative
bodies or their committees, members or staffs, nor does it include
other governmental bodies when acting in a legislative or rulemaking capacity.
(u) “Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting,
printing, photostating, photography, audio or videorecording, and
electronic communications. A “signed” writing includes an electronic
sound, symbol or process attached to or logically associated with a
writing and executed or adopted by a person with the intent to sign
the writing.

(i) “Fraud” or “Fraudulent” denotes conduct having a purpose to deceive
and not merely negligent misrepresentation or failure to apprise
another of relevant information.
(j) “Informed consent” denotes the agreement by a person to a
proposed course of conduct after the lawyer has communicated
adequate information and explanation about material risks of and
reasonably available alternatives to the proposed course of conduct.
(k) “Knowingly,” “Known,” or “Knows” denotes actual knowledge of the
fact in question. A person’s knowledge may be inferred from circumstances.
(l) “Law firm”: see “Firm.”
(m) “Partner” denotes an individual or corporate member of a partnership
or a shareholder in a law firm organized as a professional corporation.

Proposed Rule (Clean Version)
(n) “Person” includes a legal entity as well as an individual.
Rule 1.00. Terminology
(a) “Adjudicatory Official” denotes a person who serves on a Tribunal.
(b) “Adjudicatory Proceeding” denotes the consideration of a matter
by a Tribunal.
(c) “Belief” or “Believes” denotes that the person involved actually
supposed the fact in question to be true. A person’s belief may be
inferred from circumstances.
(d) “Competent” or “Competence” denotes possession or the ability to
timely acquire the legal knowledge, skill, and training reasonably
necessary for the representation of the client.
(e) “Consult” or “Consultation” denotes communication of information
and advice reasonably sufficient to permit the client to appreciate the
significance of the matter in question.
(f) “Confirmed in writing,” when used in reference to the informed
consent of a person, denotes informed consent that is given in writing
by the person or a writing that a lawyer promptly transmits to the
person confirming an oral informed consent. See paragraph (j) for the
definition of “informed consent.” If it is not feasible to obtain or
transmit the writing at the time the person gives informed consent,
then the lawyer must obtain or transmit it within a reasonable time
thereafter.

(o) “Reasonable” or “Reasonably” when used in relation to conduct by a
lawyer denotes the conduct of a reasonably prudent and competent lawyer.
(p) “Reasonable belief” or “Reasonably believes” when used in reference
to a lawyer denotes that the lawyer believes the matter in question
and that the circumstances are such that the belief is reasonable.
(q) “Should know” when used in reference to a lawyer denotes that a
reasonable lawyer under the same or similar circumstances would
know the matter in question.
(r) “Screened” denotes the isolation of a lawyer from any participation
in a matter through the timely imposition of procedures within a firm
that are reasonably adequate under the circumstances to protect
information that the isolated lawyer is obligated to protect under
these Rules or other law.
(s) “Substantial” when used in reference to degree or extent denotes
a matter of meaningful significance or involvement.

(g) “Firm” or “Law firm” denotes a lawyer or lawyers in a private firm;
or a lawyer or lawyers employed in the legal department of a
corporation, legal services organization, or other organization, or in a
unit of government.

(t) “Tribunal” denotes any governmental body or official or any other
person engaged in a process of resolving a particular dispute or
controversy. “Tribunal” includes such institutions as courts and
administrative agencies when engaging in adjudicatory or licensing
activities as defined by applicable law or rules of practice or procedure,
as well as judges, magistrates, special masters, referees, arbitrators,
mediators, hearing officers and comparable persons empowered to
resolve or to recommend a resolution of a particular matter; but it
does not include jurors, prospective jurors, legislative bodies or their
committees, members or staffs, nor does it include other governmental
bodies when acting in a legislative or rule-making capacity.

(h) “Fitness” denotes those qualities of physical, mental and psychological
health that enable a person to discharge a lawyer’s responsibilities to
clients in conformity with the Texas Disciplinary Rules of Professional
Conduct. Normally a lack of fitness is indicated most clearly by a
persistent inability to discharge, or unreliability in carrying out,
significant obligations.

(u) “Writing” or “written” denotes a tangible or electronic record of a
communication or representation, including handwriting, typewriting,
printing, photostating, photography, audio or videorecording, and electronic
communications. A “signed” writing includes an electronic sound,
symbol or process attached to or logically associated with a writing and
executed or adopted by a person with the intent to sign the writing. TBJ
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June 19, 2020 (Updated August 5, 2020)
TO:

Terminology Subcommittee (Claude Ducloux and Amy Bresnen)

FROM: Vincent R. Johnson VRJ
RE:

Amending the Terminology Provisions of the Texas Disciplinary Rules

In the course of making revisions to the Texas ethics rules that sometimes reflect terminology used in
the Model Rules, we have begun to use words that are defined in the Terminology section of the Model
Rules. Some of those defines terms should be incorporated into the Texas rules.
The interlineations below show how I think the current Texas terminology section should be changed.

Rule 1.00 Terminology [the paragraphs below should be numbered (a), (b), etc., once the list is
final}
“Adjudicatory Official” denotes a person who serves on a Tribunal.
“Adjudicatory Proceeding” denotes the consideration of a matter by a Tribunal.
“Belief” or “Believes” denotes that the person involved actually supposed the fact in question to
be true. A person’s belief may be inferred from circumstances.
“Competent” or “Competence” denotes possession or the ability to timely acquire the legal
knowledge, skill, and training reasonably necessary for the representation of the client.
“Consult” or “Consultation” denotes communication of information and advice reasonably
sufficient to permit the client to appreciate the significance of the matter in question.
“Confirmed in writing,” when used in reference to the informed consent of a person, denotes
informed consent that is given in writing by the person or a writing that a lawyer promptly
transmits to the person confirming an oral informed consent. See paragraph (___e) for the
definition of “informed consent.” If it is not feasible to obtain or transmit the writing at the time
the person gives informed consent, then the lawyer must obtain or transmit it within a
reasonable time thereafter. 1
“Firm” or “Law firm” denotes a lawyer or lawyers in a private firm; or a lawyer or lawyers
employed in the legal department of a corporation, legal services organization, or other
organization, or in a unit of government.
“Fitness” denotes those qualities of physical, mental and psychological health that enable a
person to discharge a lawyer’s responsibilities to clients in conformity with the Texas

“Confirmed in writing” is a term used in the proposed rule on Duties to Prospective Clients, tentatively
numbered proposed Texas Rule 1.18(d)(1).
1

5

Disciplinary Rules of Professional Conduct. Normally a lack of fitness is indicated most clearly by
a persistent inability to discharge, or unreliability in carrying out, significant obligations.
“Fraud” or “Fraudulent” denotes conduct having a purpose to deceive and not merely negligent
misrepresentation or failure to apprise another of relevant information.
“Informed consent” denotes the agreement by a person to a proposed course of conduct after
the lawyer has communicated adequate information and explanation about material risks of and
reasonably available alternatives to the proposed course of conduct. 2
“Knowingly,” “Known,” or “Knows” denotes actual knowledge of the fact in question. A
person’s knowledge may be inferred from circumstances.
“Law firm”: see “Firm.”
“Partner” denotes an individual or corporate member of a partnership or a shareholder in a law
firm organized as a professional corporation.
“Person” includes a legal entity as well as an individual.
“Reasonable” or “Reasonably” when used in relation to conduct by a lawyer denotes the
conduct of a reasonably prudent and competent lawyer.
“Reasonable belief” or “Reasonably believes” when used in reference to a lawyer denotes that
the lawyer believes the matter in question and that the circumstances are such that the belief is
reasonable.
“Should know” when used in reference to a lawyer denotes that a reasonable lawyer under the
same or similar circumstances would know the matter in question.
“Screened” denotes the isolation of a lawyer from any participation in a matter through the
timely imposition of procedures within a firm that are reasonably adequate under the
circumstances to protect information that the isolated lawyer is obligated to protect under
these Rules or other law. 3
“Substantial” when used in reference to degree or extent denotes a matter of meaningful
significance or involvement.
“Tribunal” denotes any governmental body or official or any other person engaged in a process
of resolving a particular dispute or controversy. “Tribunal” includes such institutions as courts
and administrative agencies when engaging in adjudicatory or licensing activities as defined by
applicable law or rules of practice or procedure, as well as judges, magistrates, special masters,
referees, arbitrators, mediators, hearing officers and comparable persons empowered to
resolve or to recommend a resolution of a particular matter; but it does not include jurors,
The term “informed consent” is used in various provisions in the current Texas ethics rules (see, e.g., TDRPC Rule
1.01(a)(1) & cmts. 4 & 5; Rule 1.06 cmts. 2, 7, 8, & 9), as well as in the proposed rules on Sale of a Law Practice and
Duties to Prospective Clients.
3
The term “screened” is used in the proposed rule on Duties to Prospective Clients, as well as in the current rules
on Successive Government and Private Employment (Rule 1.10) and Adjudicatory Official or Law Clerk (Rule 1.11).
2
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prospective jurors, legislative bodies or their committees, members or staffs, nor does it include
other governmental bodies when acting in a legislative or rule-making capacity.
“Writing” or “written” denotes a tangible or electronic record of a communication or
representation, including handwriting, typewriting, printing, photostating, photography, audio
or videorecording, and electronic communications. A “signed” writing includes an electronic
sound, symbol or process attached to or logically associated with a writing and executed or
adopted by a person with the intent to sign the writing. 4

Comment
Confirmed in Writing
[1] If it is not feasible to obtain or transmit a written confirmation at the time the client gives
informed consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter. If a lawyer has obtained a client’s informed consent, the lawyer may act in reliance
on that consent so long as it is confirmed in writing within a reasonable time thereafter.
[2] Whether two or more lawyers constitute a firm can depend on the specific facts. For
example, two practitioners who share office space and occasionally consult or assist each other
ordinarily would not be regarded as constituting a firm. However, if they present themselves to
the public in a way that suggests that they are a firm or conduct themselves as a firm, they
should be regarded as a firm for purposes of the Rules. The terms of any formal agreement
between associated lawyers are relevant in determining whether they are a firm, as is the fact
that they have mutual access to information concerning the clients they serve. Furthermore, it is
relevant in doubtful cases to consider the underlying purpose of the Rule that is involved. A
group of lawyers could be regarded as a firm for purposes of the Rule that the same lawyer
should not represent opposing parties in litigation, while it might not be so regarded for
purposes of the Rule that information acquired by one lawyer is attributed to another.
[3] With respect to the law department of an organization, including the government, there is
ordinarily no question that the members of the department constitute a firm within the
meaning of the Rules of Professional Conduct. There can be uncertainty, however, as to the
identity of the client. For example, it may not be clear whether the law department of a
corporation represents a subsidiary or an affiliated corporation, as well as the corporation by
which the members of the department are directly employed. A similar question can arise
concerning an unincorporated association and its local affiliates.
[4] Similar questions can also arise with respect to lawyers in legal aid and legal services
organizations. Depending upon the structure of the organization, the entire organization or
different components of it may constitute a firm or firms for purposes of these Rules.
Fraud

The terms “writing” or “written” are used at various points in the current Texas ethics rules (e.g., the rule on
contingent fees) and in the proposed rules (e.g. the proposed rule on sale of a law practice).

4
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[5] When used in these Rules, the terms “fraud” or “fraudulent” refer to conduct that is
characterized as such under the substantive or procedural law of the applicable jurisdiction and
has a purpose to deceive. This does not include merely negligent misrepresentation or negligent
failure to apprise another of relevant information. For purposes of these Rules, it is not
necessary that anyone has suffered damages or relied on the misrepresentation or failure to
inform.
Informed Consent
[6] Many of the Rules of Professional Conduct require the lawyer to obtain the informed consent
of a client or other person person (e.g., a former client or, under certain circumstances, a
prospective client) before accepting or continuing representation or pursuing a course of
conduct. See, e.g., Rules 1.2(c), 1.6(a) and 1.7(b). The communication necessary to obtain such
consent will vary according to the Rule involved and the circumstances giving rise to the need to
obtain informed consent. The lawyer must make reasonable efforts to ensure that the client or
other person possesses information reasonably adequate to make an informed decision.
Ordinarily, this will require communication that includes a disclosure of the facts and
circumstances giving rise to the situation, any explanation reasonably necessary to inform the
client or other person of the material advantages and disadvantages of the proposed course of
conduct and a discussion of the client’s or other person’s options and alternatives. In some
circumstances it may be appropriate for a lawyer to advise a client or other person to seek the
advice of other counsel. A lawyer need not inform a client or other person of facts or
implications already known to the client or other person; nevertheless, a lawyer who does not
personally inform the client or other person assumes the risk that the client or other person is
inadequately informed and the consent is invalid. In determining whether the information and
explanation provided are reasonably adequate, relevant factors include whether the client or
other person is experienced in legal matters generally and in making decisions of the type
involved, and whether the client or other person is independently represented by other counsel
in giving the consent. Normally, such persons need less information and explanation than
others, and generally a client or other person who is independently represented by other
counsel in giving the consent should be assumed to have given informed consent.
[7] Obtaining informed consent will usually require an affirmative response by the client or
other person. In general, a lawyer may not assume consent from a client’s or other person’s
silence. Consent may be inferred, however, from the conduct of a client or other person who
has reasonably adequate information about the matter.
Screened
[8] This definition applies to situations where screening of a personally disqualified lawyer is
permitted to remove imputation of a conflict of interest under Rules that expressly permit
screening.
[9] The purpose of screening is to assure the affected parties that confidential information
known by the personally disqualified lawyer remains protected. The personally disqualified
lawyer should acknowledge the obligation not to communicate with any of the other lawyers in
the firm with respect to the matter. Similarly, other lawyers in the firm who are working on the

8

matter should be informed that the screening is in place and that they may not communicate
with the personally disqualified lawyer with respect to the matter. Additional screening
measures that are appropriate for the particular matter will depend on the circumstances. To
implement, reinforce and remind all affected lawyers of the presence of the screening, it may be
appropriate for the firm to undertake such procedures as a written undertaking by the screened
lawyer to avoid any communication with other firm personnel and any contact with any firm
files or other information, including information in electronic form, relating to the matter,
written notice and instructions to all other firm personnel forbidding any communication with
the screened lawyer relating to the matter, denial of access by the screened lawyer to firm files
or other information, including information in electronic form, relating to the matter and
periodic reminders of the screen to the screened lawyer and all other firm personnel.
[10] In order to be effective, screening measures must be implemented as soon as practical
after a lawyer or law firm knows or reasonably should know that there is a need for screening.
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Public Comments Received
Through September 9, 2020
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comment in support of Proposed changes to Rules 1.00, 1.18
Tuesday, September 1, 2020 9:50:45 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Nathan

Last Name

Block

Email
Member

Yes

Barcard

24005355

Feedback
Subject

Comment in support of Proposed changes to Rules 1.00, 1.18

Comments
I am very much in favor of adoption of the proposed changes to rules 1.00 and 1.18. They appear to
codify what has always been the expectation of ethical practice and are entirely appropriate.
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From:
To:
Subject:
Date:

Kent Canada
cdrr
Comment to Proposed Rules -- 1.00 and 1.18
Tuesday, September 1, 2020 10:03:13 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

How could a "screen" possibly work in today's electronic world?
These proposed changes are a bad idea.
Kent Canada
-Kent Canada
Attorney at Law
1900 Preston Road #267 - PMB 238
Plano, Texas 75093
800-425-5059 telecopy
Twitter:   LegalReason
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Rule 1.00
Wednesday, September 2, 2020 9:31:39 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

robert

Last Name

schuwerk

Email
Member

Yes

Barcard

17855300

Feedback
Subject

Rule 1.00

Comments
I assume that the underlying text being edited is the Preamble section of our current rules. My
comments are: (i) should the definition of "prospective client" currently contained in proposed Rule
1.18 be moved up here?; (ii) should we take a shot at defining "client," "represent" and "personally
represent"? Many years ago, the drafting committee that assembled the TDRPC punted on defining
those terms but it might be worth taking another run at doing that.
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 1.18. Duties to Prospective Client
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible for
overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the Committee publishes
the following proposed rule. The Committee will accept comments concerning the proposed rule through October 6, 2020. Comments
can be submitted at texasbar.com/cdrr or by email to cdrr@texasbar.com. The Committee will hold a public hearing on the proposed
rule by teleconference at 10:30 a.m. CDT on September 17, 2020. For teleconference participation information, please go to
texasbar.com/cdrr/participate.
Proposed Rule (Redline Version)

Proposed Rule (Clean Version)

Rule 1.18. Duties to Prospective Client

Rule 1.18. Duties to Prospective Client

(a) A person who consults with a lawyer about the possibility of forming
a client-lawyer relationship with respect to a matter is a prospective
client.

(a) A person who consults with a lawyer about the possibility of forming
a client-lawyer relationship with respect to a matter is a prospective
client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has
learned information from a prospective client shall not use or reveal
that information, except as these Rules would permit or require with
respect to a client, or if the information has become generally known
or would not be disadvantageous to the former prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has
learned information from a prospective client shall not use or reveal
that information, except as these Rules would permit or require with
respect to a client, or if the information has become generally known
or would not be disadvantageous to the former prospective client.

(c) A lawyer subject to paragraph (b) shall not represent a client with
interests materially adverse to those of a prospective client in the
same or a substantially related matter if the lawyer received information
from the prospective client that could be significantly harmful to that
person in the matter, except as provided in paragraph (d). If a lawyer
is disqualified from representation under this paragraph, no lawyer in
a firm with which that lawyer is associated may knowingly undertake
or continue representation in such a matter, except as provided in
paragraph (d).

(c) A lawyer subject to paragraph (b) shall not represent a client with
interests materially adverse to those of a prospective client in the same
or a substantially related matter if the lawyer received information
from the prospective client that could be significantly harmful to that
person in the matter, except as provided in paragraph (d). If a lawyer
is disqualified from representation under this paragraph, no lawyer in
a firm with which that lawyer is associated may knowingly undertake
or continue representation in such a matter, except as provided in
paragraph (d).

(d) When the lawyer has received disqualifying information as defined
in paragraph (c), representation is permissible if:

(d) When the lawyer has received disqualifying information as defined
in paragraph (c), representation is permissible if:

(1) both the affected client and the prospective client have given
informed consent, confirmed in writing, or:

(1) both the affected client and the prospective client have given
informed consent, confirmed in writing, or:

(2) the lawyer who received the information took reasonable
measures to avoid exposure to more disqualifying information than
was reasonably necessary to determine whether to represent the
prospective client; and

(2) the lawyer who received the information took reasonable
measures to avoid exposure to more disqualifying information than
was reasonably necessary to determine whether to represent the
prospective client; and

(i) the disqualified lawyer is timely screened from any participation
in the matter and is not directly apportioned any part of the fee
therefrom; and

(i) the disqualified lawyer is timely screened from any participation
in the matter and is not directly apportioned any part of the fee
therefrom; and

(ii) written notice is promptly given to the prospective client.

(ii) written notice is promptly given to the prospective client. TBJ

618

Texas Bar Journal • September 2020

texasbar.com
14

June 16, 2020
TO:

Prospective Clients Rule Subcommittee (Claude Ducloux and Amy Bresnen)

FROM: Vincent R. Johnson
RE:

Adding a “Duties to Prospective Client” Rule to the Texas Disciplinary Rules

In 2002, the ABA House of Delegates promulgated Model Rule 1.18, entitled “Duties to Prospective
Client.” That rule was based on § 15 of the Restatement (Third) of the Law Governing Lawyers (2000),
which states that a lawyer owes a prospective client a duty to: protect confidential information; avoid
adverse representation in a substantially related matter; safeguard property entrusted to the lawyer;
and exercise care in giving preliminary advice. 1 The ABA made minor changes to Model Rule 1.18 in
2012. The current version of the rule is set forth in Appendix A (page 1).
A vast majority of states have adopted a prospective client rule based on Model Rule 1.18, often in
terms identical to the ABA language (e.g., AK, DE, IN, IA, KS, KY, LA, ME, MA, MI, NE, OK, RI, SD, UT, WV,
WI). State variations are shown in Appendix A (pages 2-9). There is a high degree of consensus that a
rule addressing the duties owed by lawyers to prospective clients is an appropriate, if not essential,
component of a state ethics code.
Texas is one of only five states that have not adopted any disciplinary rule on duties to prospective
clients (AL, GA, MS, TX, and VA). Yet questions about the duties owed by Texas lawyers to prospective
clients have long confronted members of the bar. 2 A proposed rule on the duties owed by lawyers to
prospective clients was defeated in the failed 2011 State Bar Referendum. See Appendix B.
I recommend that we propose the adoption of a rule patterned as closely as possible on ABA Model Rule
1.18. The reason for taking this approach is that the ABA Model Rule is what has been taught in law
schools and tested on the Multistate Professional Responsibility Examination for nearly a full generation.
Unless there is good reason for variation, we should minimize confusion about whether Texas differs
from the Model Rule.
The following paragraphs shows in redlined format how I would propose to change Model Rule 1.18 for
addition to the Texas Rules (presumably as Texas Disciplinary Rule 1.18):
Rule 1.18 Duties to Prospective Client
(a) A person who consults with a lawyer about the possibility of forming a client-lawyer
relationship with respect to a matter is a prospective client.
(b) Even when no client-lawyer relationship ensues, a lawyer who has learned information from
a prospective client shall not use or reveal that information, except as Rule 1.9 would permit
with respect to information of a former client.as these Rules would permit or require with
GEOFFREY HAZARD, et al., THE LAW OF LAWYERING § 23.02 (4th ed., 2017 Supp.).
See, e.g., Texas Ethics Opinion 463 (1989) (“No provision of the Texas Code of Professional Responsibility
prevents an attorney from using for the benefit of his client information obtained from a prospective client that is
neither confidential nor secret.”).

1
2
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respect to a client, or if the information has become generally known or would not be
disadvantageous to the former prospective client. 3
(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially
adverse to those of a prospective client in the same or a substantially related matter if the
lawyer received information from the prospective client that could be significantly harmful to
that person in the matter, except as provided in paragraph (d). If a lawyer is disqualified from
representation under this paragraph, no lawyer in a firm with which that lawyer is associated
may knowingly undertake or continue representation in such a matter, except as provided in
paragraph (d).
(d) When the lawyer has received disqualifying information as defined in paragraph (c),
representation is permissible if:
(1) both the affected client and the prospective client have given informed consent, confirmed
in writing, or:
(2) the lawyer who received the information took reasonable measures to avoid exposure to
more disqualifying information than was reasonably necessary to determine whether to
represent the prospective client; and
(i) the disqualified lawyer is timely screened from any participation in the matter and is not
directly apportioned any no part of the fee therefrom; and
(ii) written notice is promptly given to the prospective client.

Comment
Client-Lawyer Relationship
[1] Prospective clients, like clients, may disclose information to a lawyer, place documents or
other property in the lawyer's custody, or rely on the lawyer's advice. A lawyer's consultations
with a prospective client usually are limited in time and depth and leave both the prospective
client and the lawyer free (and sometimes required) to proceed no further. Hence, prospective
clients should receive some but not all of the protection afforded clients.

The reference in Model Rule 1.18(b) to Model Rule 1.9 provides an easy cross-reference to language in the
“Duties to Former Clients” rule, which states:
(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has
formerly represented a client in a matter shall not thereafter:
(1) use information relating to the representation to the disadvantage of the former client except
as these Rules would permit or require with respect to a client, or when the information has become
generally known; or
(2) reveal information relating to the representation except as these Rules would permit or
require with respect to a client.
However, there is no similar language in the parallel Texas rule (Rule 1.09, Conflict of Interest: Former Client).
Therefore, the substance of the cross-reference in Model Rule 1.18 has been written into the text of the proposed
Texas Rule.
3
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[2] A person becomes a prospective client by consulting with a lawyer about the possibility of
forming a client-lawyer relationship with respect to a matter. Whether communications,
including written, oral, or electronic communications, constitute a consultation depends on the
circumstances. For example, a consultation is likely to have occurred if a lawyer, either in
person or through the lawyer’s advertising in any medium, specifically requests or invites the
submission of information about a potential representation without clear and reasonably
understandable warnings and cautionary statements that limit the lawyer’s obligations, and a
person provides information in response. See also Comment [4]. In contrast, a consultation
does not occur if a person provides information to a lawyer in response to advertising that
merely describes the lawyer’s education, experience, areas of practice, and contact information,
or provides legal information of general interest. Such a person communicates information
unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss
the possibility of forming a client-lawyer relationship, and is thus not a "prospective client."
Moreover, a person who communicates with a lawyer for the purpose of disqualifying the
lawyer is not a “prospective client.” A person who communicates information to a lawyer for
purposes which do not include a good faith intention to retain the lawyer in the subject matter
of the consultation is not a “prospective client” within the meaning of this Rule. 4
[3] It is often necessary for a prospective client to reveal information to the lawyer during an
initial consultation prior to the decision about formation of a client-lawyer relationship. The
lawyer often must learn such information to determine whether there is a conflict of interest
with an existing client and whether the matter is one that the lawyer is willing to undertake.
Paragraph (b) prohibits the lawyer from using or revealing that information, except as permitted
by Rule 1.9with limited exceptions, even if the client or lawyer decides not to proceed with the
representation. The duty exists regardless of how brief the initial conference may be.
[4] In order to avoid acquiring disqualifying information from a prospective client, a lawyer
considering whether or not to undertake a new matter should limit the initial consultation to
only such information as reasonably appears necessary for that purpose. Where the information
indicates that a conflict of interest or other reason for non-representation exists, the lawyer
should so inform the prospective client or decline the representation. If the prospective client
wishes to retain the lawyer, and if consent is possible under Rule 1.067, then consent from all
affected present or former clients must be obtained before accepting the representation.
[5] A lawyer may condition a consultation with a prospective client on the person's informed
consent that no information disclosed during the consultation will prohibit the lawyer from
representing a different client in the matter. See Rule 1.0(e) for the definition of informed
consent. If the agreement expressly so provides, the prospective client may also consent to the
lawyer's subsequent use of information received from the prospective client.
[6] Even in the absence of an agreement, under paragraph (c), the lawyer is not prohibited from
representing a client with interests adverse to those of the prospective client in the same or a
substantially related matter unless the lawyer has received from the prospective client
information that could be significantly harmful if used in the matter.
4

Similar to Nevada Rule 1.18(e).
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[7] Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as provided in
Rule 1.10, but, under paragraph (d)(1), imputation may be avoided if the lawyer obtains the
informed consent, confirmed in writing, of both the prospective and affected clients. In the
alternative, imputation may be avoided if the conditions of paragraph (d)(2) are met and all
disqualified lawyers are timely screened and written notice is promptly given to the prospective
client. See Rule 1.0(k) (requirements for screening procedures). Paragraph (d)(2)(i) does not
prohibit the screened lawyer from receiving a salary or partnership share established by prior
independent agreement, but that lawyer may not receive compensation directly related to the
matter in which the lawyer is disqualified.
[8] Notice, including a general description of the subject matter about which the lawyer was
consulted, and of the screening procedures employed, generally should be given as soon as
practicable after the need for screening becomes apparent.
[9] For the duty of competence of a lawyer who gives assistance on the merits of a matter to a
prospective client, see Rule 1.01. For a lawyer's duties when a prospective client entrusts
valuables or papers to the lawyer's care, see Rule 1.145.
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[Frederick Moss Comments with Vincent Johnson Response - Two Pages]
From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed TDRPC 1.18
Wednesday, September 2, 2020 6:09:27 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Frederick

Last Name

Moss

Email
Member

Yes

Barcard

14583400

Feedback
Subject

Proposed TDRPC 1.18

Comments
I applaud the proposed rule and hope it passes a referendum. However, I can foresee that if passed,
lawyers will present every prospective client with a boilerplate consent/waiver to sign. The consent
would have the prospective client agree that he or she will not relate any information that is
"substantially harmful" to the matter, that the lawyer has undertaken reasonable precautions to
avoid gathering any substantially harmful information, and if such information has been revealed, the
prospective client agrees not to seek to disqualify the lawyer should the lawyer end up representing
the prospective client's adversary in the same matter. This scenario is inevitable if 1.18 p
passes. Is
there anything you can put in the comments to this rule that might mitigate this practice?
e? 1
Alternatively, because of what actions by lawyers that I foresee if 1.18 passes, wouldn't it be simpler
just to have the rule prohibit a lawyer from any and all representations against a prospective client
regardless of what information is gathered (while allowing for screening to permit other lawyers in
the firm to continue)?? I k 2 w that this opens the door to "taint shopping," but the rule could state
that if the prospective
e cli nt was not acting in good faith, the lawyer is not acting unethically in being
adverse to the phony prospective client. Finally, I trust that the comments to 1.18 as proposed will
include a statement to the effect that bad faith attempts to taint the lawyer do not make acting
contra to the ersatz prospective client unethical. In fact, why not put the "good faith" requirement in
3
the Rule itself? Thank you for your good work, and good luck!

1 of 2
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Summary of Comments on Frederick Moss 9.2.20 VRJ
RESPONSE.pdf
Page: 1
Number: 1

Author: Vincent Johnson

Subject: Sticky Note

Date: 9/3/2020 9:55:12 AM

Author: Vincent Johnson

Subject: Sticky Note
Date: 9/3/2020 10:11:47 AM
The ABA Model Rule allows clients to give such consent. I therefore think it would be hard for Texas to chart a different course,
especially in light of the fact that many states have adopted the ABA Model Rule verbatim or in nearly identical terms.
If lawyers begin to have every propspective client sign a "boilerplate consent/waiver" form at least some prospective clients will
appreciate the implications of what they are doing and better able to make an informed choice. At present, without a prospective
client rule, the issues are likely never raised at all, and to that extent the prospective client is really in the dark.
In addition, if the client waiver is just boilerplate, courts and other tribunals are free to disregard such verbiage as being void as
against public policy.
Number: 2

Author: Vincent Johnson

Subject: Sticky Note

Date: 9/3/2020 10:02:32 AM

Author: Vincent Johnson

Subject: Sticky Note
Date: 9/3/2020 10:04:29 AM
I think that a per se disqualification rule would be regarded as too burdensome to lawyers trying to make a living. It would be
criticized as unnecessarily straying far from the Model Rule.
Number: 3

Author: Vincent Johnson
Subject: Sticky Note
Date: 9/3/2020 10:13:15 AM
I think that our proposed Comments to Proposed Rule 1.18 adequately address the bad faith "taint shopping" issues. Nevertheless, we
could strengthen the text of the Proposed Rule. The first part of the Proposed Rule reads, " (a) A person who consults with a lawyer
about the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client." We could insert the words "in
good faith" so that this part of the rule would read, "(a) A person who consults with a lawyer in good faith about the possibility of
forming a client-lawyer relationship with respect to a matter is a prospective client."

2 of 2
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Committee on Disciplinary Rules and Referenda
Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 1.18. Duties to Prospective Client

Public Comments Received
Through September 9, 2020
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comment in support of Proposed changes to Rules 1.00, 1.18
Tuesday, September 1, 2020 9:50:45 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Nathan

Last Name

Block

Email
Member

Yes

Barcard

24005355

Feedback
Subject

Comment in support of Proposed changes to Rules 1.00, 1.18

Comments
I am very much in favor of adoption of the proposed changes to rules 1.00 and 1.18. They appear to
codify what has always been the expectation of ethical practice and are entirely appropriate.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Rule 1.18
Tuesday, September 1, 2020 9:55:09 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

John

Last Name

Nation

Email
Member

Yes

Barcard

14819700

Feedback
Subject

Proposed Rule 1.18

Comments
I think all attorneys should already understand the policies behind this proposed rule. I believe the
Rule reminds us of these duties and is an appropriate rule.
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From:
To:
Subject:
Date:

Kent Canada
cdrr
Comment to Proposed Rules -- 1.00 and 1.18
Tuesday, September 1, 2020 10:03:13 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

How could a "screen" possibly work in today's electronic world?
These proposed changes are a bad idea.
Kent Canada
-Kent Canada
Attorney at Law
1900 Preston Road #267 - PMB 238
Plano, Texas 75093
800-425-5059 telecopy
Twitter:   LegalReason
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Rule 1.18
Tuesday, September 1, 2020 11:30:32 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Sean

Last Name

Palmer

Email
Member

Yes

Barcard

24037233

Feedback
Subject

Rule 1.18

Comments
In form and substance, the rule is too vague and ambiguous and subjects attorney to have to bear a
professional responsibility and accountability to each and every person who in any way contacts a
lawyer or any person who contacts a staff member. This includes calls to law office, replies to a
website form, Yelp inquiry etc whether or not the member of the public has disclosed personal
identification information such as name. The burden on the attorney outweighs any reasonable
protection to the public. With the myriad ways a member of the public may come into contact with
an attorney through the internet such as website forms, Facebook posts, AVVO and many other
formats, the regular transfer of information of any manner or degree could be considered a
"consultation" by the member of the public- all without the need to even leave any identifying
information such as a name. This rule would place the attorney-practitioner in great vulnerability to
suit by nearly any person who shares unsolicited information in any number of electronic mediums.
In the vast realm of virtual contact available through the internet and the identification of what
constitutes the rule's proposed protected class known as "prospective client" impossibly vague .
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From:
To:
Subject:
Date:

Michael Miller
cdrr
Re: Seeking Comments on Proposed Rules
Tuesday, September 1, 2020 2:06:12 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
I have comments on proposed rule 1.18.
It should be OK to use or reveal information from a prospective client if one learns or has learned it
also from any other source, whether or not it is generally known. Thus, I would amend (b) by
replacing “the information has become generally known” with “the lawyer learns or has learned the
information also from any source other than that prospective client.” I would also amend (c) by
adding at the end of the first sentence: “or unless paragraph (b) allows the lawyer to use or reveal
that information.”
I’d like your thoughts and would be happy to discuss further. Please reply by email.
Michael Miller
On Tuesday, September 1, 2020, 9:38:12 AM CDT, State Bar of Texas - CDRR <cdrr@texasbar.com> wrote:

State Bar of Texas

Proposed Rules Published
Public Comments Sought
The Committee on Disciplinary Rules and Referenda has published the following proposed rules in
the September issue of the Texas Bar Journal and the August 21 issue of the Texas Register:
Rule 1.00. Terminology, Texas Disciplinary Rules of Professional Conduct
Rule 1.18. Duties to Prospective Client, Texas Disciplinary Rules of Professional Conduct
Rule 13.05. Termination of Custodianship, Texas Rules of Disciplinary Procedure
For additional information, including to view proposed interpretive comments, please go to the
Committee's Docketed Requests page.
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The Committee will accept comments concerning the proposed rules through October 6, 2020.
Comments can be submitted here, or by email to cdrr@texasbar.com.
A public hearing on each of the proposed rules will be held by teleconference at 10:30 a.m. CDT on
September 17, 2020. For teleconference participation information, please go to
texasbar.com/cdrr/participate. If you plan to participate in a scheduled public hearing, it is requested
that you email cdrr@texasbar.com in advance of the hearing with your name and the public hearing
item you wish to speak on so the Committee can group speakers by topic during the hearings.

Additional Information
The Committee is responsible for overseeing the initial process for proposing a change or addition to
the disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/cdrr.
To subscribe to email updates, including notices of public hearings and published rules for comment,
click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe

Higher Logic
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To:
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cdrr
CDRR Comment: Proposed TDRPC 1.18
Wednesday, September 2, 2020 6:09:27 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Frederick
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Email
Member

Yes

Barcard

14583400

Feedback
Subject

Proposed TDRPC 1.18

Comments
I applaud the proposed rule and hope it passes a referendum. However, I can foresee that if passed,
lawyers will present every prospective client with a boilerplate consent/waiver to sign. The consent
would have the prospective client agree that he or she will not relate any information that is
"substantially harmful" to the matter, that the lawyer has undertaken reasonable precautions to
avoid gathering any substantially harmful information, and if such information has been revealed, the
prospective client agrees not to seek to disqualify the lawyer should the lawyer end up representing
the prospective client's adversary in the same matter. This scenario is inevitable if 1.18 passes. Is
there anything you can put in the comments to this rule that might mitigate this practice?
Alternatively, because of what actions by lawyers that I foresee if 1.18 passes, wouldn't it be simpler
just to have the rule prohibit a lawyer from any and all representations against a prospective client
regardless of what information is gathered (while allowing for screening to permit other lawyers in
the firm to continue)? I know that this opens the door to "taint shopping," but the rule could state
that if the prospective client was not acting in good faith, the lawyer is not acting unethically in being
adverse to the phony prospective client. Finally, I trust that the comments to 1.18 as proposed will
include a statement to the effect that bad faith attempts to taint the lawyer do not make acting
contra to the ersatz prospective client unethical. In fact, why not put the "good faith" requirement in
the Rule itself? Thank you for your good work, and good luck!
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed TDRPC 1.18
Thursday, September 3, 2020 4:34:51 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Frederick

Last Name

Moss

Email
Member

Yes

Barcard

14583400

Feedback
Subject

Proposed TDRPC 1.18

Comments
This is a follow up comment to the one I sent earlier. First, thank you for sending the proposed
Rule's proposed Comments. They are excellent. I have two suggestions: First, that in 1.18(a) the
words "who, in good faith, consults" be added to the definition of who qualifies as a "prospective
client." This element is stated explicitly (in other language) in the Comment, but some do not think it
proper for a comment to add a substantial limit or expansion of the text of the Rule. This addition
would negate this argument. The comment would then be explaining a term used in the Rule, which
is the proper function of Comments. Second, the Rule and Comment adopt the ABA's "confirmed in
writing" requirement. However, unless I missed it, the TDRPC do not have the ABA's definition of
"confirmed in writing" (Model Rule 1.0(b)) in its Terminology section. If I am correct, I suggest that
the ABA's definition be added to the Texas Rules Terminology section so that everyone will
understand what the term means. Thank you for your consideration and for your good work.
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To:
Subject:
Date:

Richard Hunt
cdrr
Comment on Proposed Rule 1.18
Monday, September 7, 2020 11:01:45 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

I do not believe the proposed rule finds an appropriate balance between the expectations of
a prospective client and need to gather some information before deciding to take on a
matter. There are areas of practice – notably family law – where clients are often advised to
call as many potential opposing counsel as possible with the goal of creating conflicts that
will eliminate them from representing the client. The proposed rule makes that manipulation
much easier. Apart from deliberate abuse clients generally do not want their first
consultation to end before it begins with a demand for the name of the opposing parties so
conflicts can be run; in fact, it may not be possible to determine if there is a conflict without
some information.
I believe the proposed rule should be amended to:

a. require that attorneys inform prospective clients at the outset that information
exchanged is not confidential unless the client explicitly requests it,
b. provide that information is confidential only if (i) the prospective client requests
it and (ii) it is not known to any adverse party and is of a type that would be
reasonably expected to provide an advantage to adverse parties,
c. provide that the rule does not apply to unsolicited written communications
(email, text, snail mail etc) from the prospective client provided the attorney
receiving the communication promptly informs the client that the prospective
client’s information will not be treated as confidential unless and attorneyclient relationship is formed and
d. does not apply at all to a prospective client who is already represented by
counsel in the same or a related matter.
Richard M. Hunt
Hunt | Huey PLLC
Please Note our New Address
3333 Lee Parkway, Suite 600
Dallas, Texas 75219
214-641-9182 direct
214-279-6124 fax
hunthuey.com
accessdefense.com
This e-mail and any files transmitted with it are confidential. They are intended only for the
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use of the individual or entity to whom this email is addressed. It is strictly prohibited to
copy or forward this email if you are not the intended recipient. If you have received this email in error, please notify the original sender at 214.641.9182 and destroy this e-mail,
along with any attachments.Thank you.
Le présent email et les documents qui y sont joints sont exclusivement réservés à
l'utilisation des destinataires concernés et peuvent être de nature privilégiée ou
confidentielle. Toute distribution, impression ou autre utilisation est interdite aux autres
personnes. Si vous ne faites pas partie des destinataires concernés, veuillez en informer
immédiatement l'expéditeur, ainsi que supprimer ce email et les documents joints de
manière permanente.
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9300 John Hickman Parkway, Suite 701, Frisco, Texas 75034
214.387.9056 21.387.4910 Fax
205 West Louisiana, Suite 103, McKinney, Texas 75069
972.972.8820 972.972.8821 Fax

www.hqattorneys.com

www.NorthTexasFamilyLawyers.com

2/18/2019

MEMO TO: Committee On Disciplinary Rules
RE:

Proposed Rule 1.18 – Prospective Client

In response to the requests for comments concerning the proposed rules, we
have the following comments for consideration by the committee:
1. In general, the terminology of the proposed rule is vague or overly broad.
As a result, the rule extends the parameters of the rule beyond reasonable
boundaries.
2. The terminology defining a “prospective client” as a person who speaks
with a lawyer about the “possibility of forming a client-lawyer relationship”
is overly broad. Those terms allow any person who speaks with a lawyer
concerning any topic to claim he/she is entitled to the protection of the
rule.
3. The terminology prohibiting communication states the lawyer is not to
“use or reveal” any “information”.
The language is overly broad.
Prohibiting the dissemination of confidential communications to the
detriment of a potential client is an understandable objective. As
proposed, the rule covers a much wider area by forbidding all “use” of all
information of all kinds without regard to the nature of the information or
whether it is damaging to the potential client.
4. The terminology concerning the permissible release of information that is
“generally known” is indefinite and overly broad. There is no definition or
standard by which to discern the persons to whom the information is
common knowledge.
5. The terminology allowing the dissemination of information that is “not
disadvantageous” to the prospective client is vague in nature. An overall
look at the Rule appears to state –
a. all communications are “information”,
b. the “use” of that information is prohibited,
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Rules of Disciplinary Procedure
Rule 13.05. Termination of Custodianship
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible for
overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the Committee publishes
the following proposed rule. The Committee will accept comments concerning the proposed rule through October 6, 2020. Comments
can be submitted at texasbar.com/cdrr or by email to cdrr@texasbar.com. The Committee will hold a public hearing on the proposed
rule by teleconference at 10:30 a.m. CDT on September 17, 2020. For teleconference participation information, please go to
texasbar.com/cdrr/participate.
Proposed Rule (Redline Version)

Proposed Rule (Clean Version)

13.05. Termination of Custodianship: A custodianship conducted
by an appointed custodian under Rule 13.04 shall terminate upon one
or more of the following events:

13.05. Termination of Custodianship: A custodianship conducted
by an appointed custodian under Rule 13.04 shall terminate upon one
or more of the following events:

A. The transfer of all active files and other client property in the
possession of the custodian in accordance with the Texas
Disciplinary Rules of Professional Conduct, in one or more of
the following means:

A. The transfer of all active files and other client property in the
possession of the custodian in accordance with the Texas
Disciplinary Rules of Professional Conduct, in one or more of
the following means:

1. To attorneys assuming the responsibility for ongoing matters;
or

1. To attorneys assuming the responsibility for ongoing matters;
or

2. To the client or client’s authorized representative, to the
extent that the client is lawfully entitled to such materials.

2. To the client or client’s authorized representative, to the
extent that the client is lawfully entitled to such materials.

B. Entry of an order terminating the custodianship from a court
with jurisdiction over the practice under Rules 13.02 and 13.03.

B. Entry of an order terminating the custodianship from a court
with jurisdiction over the practice under Rules 13.02 and 13.03.

C. The return of the appointing attorney to his or her practice prior
to completion of the custodianship and resumption of
representation of active client matters with the competence to
conduct such representation.

C. The return of the appointing attorney to his or her practice prior
to completion of the custodianship and resumption of
representation of active client matters with the competence to
conduct such representation.

In the event there is disagreement about whether the appointing
attorney is competent to resume representation of a client matter
upon return to the practice, either the appointed custodian or the
appointing attorney may petition for a determination and order of a
court under Rules 13.02 and 13.03 concerning the resumption of the
practice by the appointing attorney and termination of the
custodianship. An appointed custodian may also petition the court for
an order concerning the proper disposition of dormant or closed client
files, distribution of active files for which a client is nonresponsive or
cannot be located, and for proper distribution of any client property or
other property being held pursuant to a representation by the
appointing attorney, including client funds held in an IOLTA account.

In the event there is disagreement about whether the appointing
attorney is competent to resume representation of a client matter
upon return to the practice, either the appointed custodian or the
appointing attorney may petition for a determination and order of a
court under Rules 13.02 and 13.03 concerning the resumption of the
practice by the appointing attorney and termination of the
custodianship. An appointed custodian may also petition the court for
an order concerning the proper disposition of dormant or closed client
files, distribution of active files for which a client is nonresponsive or
cannot be located, and for proper distribution of any client property or
other property being held pursuant to a representation by the
appointing attorney, including client funds held in an IOLTA account. TBJ
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MEETING OF THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
August 5, 2020
By Teleconference
MINUTES
Members Present: Chair M. Lewis Kinard; Timothy Belton; Amy Bresnen; Claude Ducloux; Hon.
Dennise Garcia; Rick Hagen; Professor Vincent Johnson; W. Carl Jordan; Karen Nicholson.
State Bar of Texas Staff Present: Ray Cantu, Deputy Executive Director; Brad Johnson, Disciplinary
Rules and Referenda Attorney; Cory Squires, Staff Liaison.
A. CALL TO ORDER; ROLL CALL
Mr. Kinard called the meeting to order at 10:03 a.m. Mr. Squires called the roll and a quorum was
present.
B. COMMENTS FROM THE CHAIR
Mr. Kinard thanked those joining the meeting and those who have provided comments or other
feedback to the Committee. Mr. Kinard emphasized the importance of public input in the rule
proposal process and encouraged those listening to submit comments by visiting texasbar.com/cdrr.
Mr. Kinard thanked Brad Johnson and the State Bar staff for their work to support the Committee.
C. APPROVAL OF THE MINUTES OF THE LAST MEETING
Mr. Kinard addressed the Committee on this agenda item. Ms. Bresnen responded with comments.
Ms. Bresnen made a motion to approve the minutes from the July 8, 2020, meeting. Mr. Ducloux
seconded the motion. The Committee voted in favor of the motion.
D. PROPOSED CHANGES TO RULE 8.03, TEXAS DISCIPLINARY RULES OF
PROFESSIONAL CONDUCT (TDRPC), AND RULES 1.06 AND 9.01, TEXAS RULES OF
DISCIPLINARY PROCEDURE (TRDP) – RELATING TO REPORTING PROFESSIONAL
MISCONDUCT AND RECIPROCAL DISCIPLINE FOR FEDERAL COURT OR
FEDERAL AGENCY DISCIPLINE
Mr. Kinard addressed the Committee on this agenda item. Mr. Ducloux briefed the Committee on
the proposal and on proposed amendments to the proposal. The proposed amendments specifically
define “discipline” by a federal court or federal agency to mean a public reprimand, suspension, or
disbarment for purposes of Rule 8.03, TDRPC, and Part IX, TRDP. In response to a question from
Mr. Kinard, Brad Johnson addressed the Committee’s procedural options. Mr. Johnson also
discussed the proposed amendments. Mr. Ducloux made a motion to adopt the proposed
amendments and to recommend the proposal, as amended, to the State Bar Board of Directors. Mr.
Jordan seconded the motion. The Committee voted in favor of the motion.

Page 1 of 4
35

E. RULE PROPOSALS RELATING TO PART XIII. CESSATION OF PRACTICE, TRDP
1. PROPOSED RULE 13.05, TRDP – RELATING TO THE VOLUNTARY
APPOINTMENT OF A CUSTODIAN ATTORNEY TO ACT DURING A
DISABILITY
2. PROPOSED RULE 13.05, TRDP – RELATING TO THE TERMINATION OF A
CUSTODIANSHIP
Mr. Kinard addressed the Committee regarding the two parts of this agenda item. Mr. Kinard
discussed the background of the two alternate proposals and the Committee’s procedural options. Mr.
Ducloux provided additional background related to the proposals and discussed proposed revisions
to the draft regarding the termination of a custodianship conducted pursuant to proposed Rule 13.04,
TRDP. In response to a question from Mr. Ducloux, Brad Johnson addressed the Committee
regarding its procedural options to move forward with the revised draft regarding the termination of
a custodianship. The Committee further discussed the subject, including a timeline for possible action
given the proposal’s dependence on proposed Rule 13.04, which was previously approved by the
State Bar Board of Directors and is expected to be included in a 2021 rules vote by State Bar
membership. Mr. Belton made a motion to publish the revised draft regarding the termination of a
custodianship for public comment. Judge Garcia seconded the motion. The Committee further
discussed the timeline relating to the proposal. The Committee voted in favor of the motion. The
proposal will be published in the September issue of the Texas Bar Journal and in an August issue
of the Texas Register.
The Committee took no action regarding the previously published proposal, which related to the
voluntary appointment of a custodian attorney to act during a disability, and Committee members
expressed the intent to let that proposal expire.
F. PROPOSED RULE 1.17, TDRPC – RELATING TO THE SALE OF A LAW PRACTICE
Mr. Kinard addressed the Committee on this agenda item. Professor Johnson briefed the Committee
on background regarding the sale of a law practice, as well as on draft proposed Rule 1.17, TDRPC,
which addresses the sale of a law practice and is based on Rule 1.17 of the American Bar Association
(ABA) Model Rules of Professional Conduct. Professor Johnson responded to questions from Mr.
Kinard and the Committee further discussed the subject. In response to a question from Mr. Kinard,
Brad Johnson addressed the procedural history and options related to the proposal. The Committee
further discussed the draft proposed rule and draft proposed comments. Mr. Cantu and Brad Johnson
responded with comments. The Committee did not take action on the proposal and will take the matter
up again at its September 17, 2020, quarterly meeting.
G. PROPOSED AMENDMENTS TO TDRPC TERMINOLOGY
Mr. Kinard addressed the Committee on this agenda item. Professor Johnson briefed the Committee
on draft proposed amendments to the TDRPC Terminology. Under the draft proposed amendments,
the Terminology would be incorporated as Rule 1.00, TDRPC, and three additional definitions would
be added. Professor Johnson responded to a question from Ms. Bresnen regarding the proposed
additional definitions. The Committee discussed the draft proposed amendments, as well as draft
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proposed comments. The Committee discussed amending paragraph six of the proposed comments
to insert the word “person” in one place. Mr. Kinard discussed the Committee’s procedural options.
Professor Johnson and Brad Johnson responded with comments. In response to a question from Mr.
Ducloux, Brad Johnson addressed the Committee’s option to publish the proposal for public comment
in the Texas Bar Journal and Texas Register. Judge Garcia made a motion to publish the proposal for
public comment. Mr. Ducloux seconded the motion. Judge Garcia clarified that the motion also
included amending paragraph six of the proposed comments as discussed. Mr. Jordan asked a
question related to the proposed definition of “Informed consent.” The Committee discussed the issue
and agreed to strike the work “the” from one place in the definition. Judge Garcia amended the motion
accordingly. Brad Johnson addressed how the individual paragraphs might be listed in the proposed
rule and Professor Johnson responded with comments. The Committee voted in favor of the motion,
as amended. The proposal will be published in the September issue of the Texas Bar Journal and in
an August issue of the Texas Register.
The Committee discussed the timeline for public comments and a public hearing on the proposal. Ms.
Bresnen made a motion to hold a public hearing at the Committee’s September 17, 2020, quarterly
meeting. Professor Johnson seconded the motion. The Committee voted in favor of the motion. Mr.
Kinard addressed the period for public comments. Brad Johnson and Mr. Ducloux responded with
comments. Judge Garcia made a motion to accept public comments through October 6, 2020. Ms.
Nicholson seconded the motion. The Committee voted in favor of the motion.
H. PROPOSED RULE 1.18, TDRPC – RELATING TO DUTIES TO A PROSPECTIVE
CLIENT
Mr. Kinard addressed the Committee on this agenda item. Mr. Kinard explained that the Committee
previously voted to publish proposed Rule 1.18, TDRPC, and that it was scheduled to appear in the
September 2020 issue of the Texas Bar Journal and the August 21, 2020, issue of the Texas Register.
Mr. Kinard noted that the public hearing on the proposal will be held via Zoom at 10:30 a.m. on
September 17, 2020, and that the Committee will accept public comments through October 6, 2020.
I. PROPOSED RULE TIMELINES
Mr. Kinard asked Brad Johnson whether there were any timeline issues that needed to be addressed.
Mr. Johnson explained that the Committee had yet to set a public hearing date and public comment
period for proposed Rule 13.05, TRDP, relating to the termination of a custodianship. The Committee
discussed holding a public hearing on the proposal at its September 17, 2020, quarterly meeting, and
accepting public comments through October 6, 2020. Mr. Johnson responded with comments. Mr.
Kinard further addressed the subject. Mr. Squires responded with comments. At Mr. Kinard’s request,
Mr. Cantu addressed the prospective timeline for a possible February 2021 rules vote by State Bar
membership. Mr. Kinard and Judge Garcia responded with comments.
J. AGENDA ITEMS FOR NEXT MEETINGS
Mr. Kinard addressed the Committee on this agenda item. Mr. Kinard noted that Judge Garcia had
submitted an item, and Judge Garcia confirmed she would like to include it on the September 17,
2020, quarterly meeting agenda. Judge Garcia explained that the item is a proposal to add a
subparagraph (a)(13) to Rule 8.04, TDRPC, which would essentially adopt ABA Model Rule 8.4(g).
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Judge Garcia noted that the State Bar Board of Directors is also considering the subject, but that she
wanted to start the process for the Committee to look at it as well. Mr. Kinard asked whether there
were any other agenda items to add for the next meeting. No other items were suggested.
K. PROPOSED RULE 13.05, TRDP – RELATING TO THE TERMINATION OF A
CUSTODIANSHIP [CONTINUED]
Brad Johnson addressed whether the Committee had voted to set a public hearing date and public
comment period for proposed Rule 13.05 (relating to the termination of a custodianship), TRDP,
which the Committee discussed earlier in the meeting. Mr. Ducloux made a motion to publish the
proposal in the September issue of the Texas Bar Journal. Judge Garcia seconded the motion. The
Committee voted in favor of the motion. The Committee will hold a public hearing on proposed Rule
13.05 at its September 17, 2020, quarterly meeting and will accept public comments through October
6, 2020.
L. ADJOURNMENT
Mr. Kinard thanked everyone for participating. Mr. Belton made a motion to adjourn. Mr. Hagen
seconded the motion. The Committee voted in favor of the motion. The meeting adjourned at 11:21
a.m.
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June 19, 2020
TO:

Sale of Law Practice Subcommittee (Claude Ducloux and Amy Bresnen)

FROM: Vincent R. Johnson, VRJ
RE:

Adding a “Sale of Law Practice” Rule to the Texas Disciplinary Rules

“Until the late twentieth century, it was considered unethical to sell a law practice. . . . [I]t was said to
violate rules against disclosing confidences, compensating someone for securing legal business, and
sharing fees with nonlawyers.” 1 Thus, “[u]ntil 1990, lawyers were unable to sell any part of a law
practice except for the physical assets such as furniture, office equipment, and books.” 2
In 1990, the American Bar Association adopted Model Rule 1.17 (later revised), which expressly permits
the sale of a law practice, if certain requirements are met. Texas never adopted any version of Model
Rule 1.17. Apparently, no such rule was proposed in the 2011 State Bar Referendum.
In late 2015, an article in the Houston Lawyer lamented:
[T]he American Bar Association has a rule that allows a lawyer to sell the practice, but after
diligent search in the Texas Disciplinary Rules of Professional Conduct (“DR”), a rule like that is
nowhere to be found. Further research reveals that all of the states have such a rule except for
Texas, Alabama, and Louisiana. 3
The same article discussed the difficulties of identifying and resolving the ethical uncertainties related to
the sale of a law practice in the absence of a comprehensive provision similar to Model Rule 1.17. The
author concluded that:
It is time for Texas to join the majority and adopt a workable and practical rule for the benefit of
not only the lawyers, and their families, but also for the benefit of the clients that Texas lawyers
are privileged to serve. 4
The following paragraphs show in redlined format how I would propose to change Model Rule 1.17 for
addition to the Texas ethics rules (perhaps as Texas Disciplinary Rule 1.17):

Rule 1.17 Sale of Law Practice
A lawyer or a law firm may sell or purchase a law practice, or an area of law practice, including
good will, if the following conditions are satisfied:

1.17 Sale of Law Practice, ANN. MOD. RULES PROF. COND. § 1.17 (9th ed. 2019).
Facilitating the Sale of a Law Practice, ABA Formal Op. 14-468.
3
James E. Brill, Sale of a Practice: When It's Time, It's Time, 53 HOUS. LAW. 10, 10 (November/December 2015).
4
Id. at 13.
1
2
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(a) The seller ceases to engage in the private practice of law, or in the area of practice that has
been sold, [in the geographic area] [in the jurisdiction] (a jurisdiction may elect either version) in
the geographic area in which the practice has been conducted;
(b) The entire practice, or the entire area of practice, is sold to one or more lawyers or law firms;
(c) The seller gives written notice to each of the seller's clients regarding:
(1) the proposed sale;
(2) the client's right to retain other counsel or to take possession of the file; and
(3) the fact that the client's consent to the transfer of the client's files will be presumed
if the client does not take any action or does not otherwise object within ninety (90)
days of receipt of the notice.
If a client cannot be given notice, the representation of that client may be transferred to the
purchaser only upon entry of an order so authorizing by a court having jurisdiction. The seller
may disclose to the court in camera information relating to the representation only to the
extent necessary to obtain an order authorizing the transfer of a file.
(d) The fees charged clients shall not be increased by reason of the sale.

Comment
[1] The practice of law is a profession, not merely a business. Clients are not commodities that
can be purchased and sold at will. Pursuant to this Rule, when a lawyer or an entire firm ceases
to practice, or ceases to practice in an area of law, and other lawyers or firms take over the
representation, the selling lawyer or firm may obtain compensation for the reasonable value of
the practice as may withdrawing partners of law firms. See Rules 5.04 (Professional
Independence of a Lawyer) and 5.06 (Restrictions on Right to Practice).
Termination of Practice by the Seller
[2] The requirement that all of the private practice, or all of an area of practice, be sold is
satisfied if the seller in good faith makes the entire practice, or the area of practice, available for
sale to the purchasers. The fact that a number of the seller's clients decide not to be
represented by the purchasers but take their matters elsewhere, therefore, does not result in a
violation. Return to private practice as a result of an unanticipated change in circumstances does
not necessarily result in a violation. For example, a lawyer who has sold the practice to accept
an appointment to judicial office does not violate the requirement that the sale be attendant to
cessation of practice if the lawyer later resumes private practice upon being defeated in a
contested or a retention an election for the office or resigns from a judiciary position.
[3] The requirement that the seller cease to engage in the private practice of law does not
prohibit employment as a lawyer on the staff of a public agency or a legal services entity that
provides legal services to the poor, or as in-house counsel to a business.
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[4] The Rule permits a sale of an entire practice attendant upon retirement from the private
practice of law within the jurisdiction. Its provisions, therefore, accommodate the lawyer who
sells the practice on the occasion of moving to another state. Some states are so large that a
move from one locale therein to another is tantamount to leaving the jurisdiction in which the
lawyer has engaged in the practice of law. To also accommodate lawyers so situated, states may
permit the sale of the practice when the lawyer leaves the geographical area of the
practice.rather than the jurisdiction. The alternative desired should be indicated by selecting
one of the two provided for in Rule 1.17(a).
[5] This Rule also permits a lawyer or law firm to sell an area of practice. If an area of practice is
sold and the lawyer remains in the active practice of law, the lawyer must cease accepting any
matters in the area of practice that has been sold, either as counsel or co-counsel or by
assuming joint responsibility for a matter in connection with the division of a fee with another
lawyer as would otherwise be permitted by Rule 1.04(f)5(e). For example, a lawyer with a
substantial number of estate planning matters and a substantial number of probate
administration cases may sell the estate planning portion of the practice but remain in the
practice of law by concentrating on probate administration; however, that practitioner may not
thereafter accept any estate planning matters. Although a lawyer who leaves a jurisdiction or
geographical area typically would sell the entire practice, this Rule permits the lawyer to limit
the sale to one or more areas of the practice, thereby preserving the lawyer's right to continue
practice in the areas of the practice that were not sold.
Sale of Entire Practice or Entire Area of Practice
[6] The Rule requires that the seller's entire practice, or an entire area of practice, be sold. The
prohibition against sale of less than an entire practice area protects those clients whose matters
are less lucrative and who might find it difficult to secure other counsel if a sale could be limited
to substantial fee-generating matters. The purchasers are required to undertake all client
matters in the practice or practice area, subject to client consent. This requirement is satisfied,
however, even if a purchaser is unable to undertake a particular client matter because of a
conflict of interest.
Client Confidences, Consent and Notice
[7] Negotiations between seller and prospective purchaser prior to disclosure of information
relating to a specific representation of an identifiable client no more violate the confidentiality
provisions of Model Rule 1.056 than do preliminary discussions concerning the possible
association of another lawyer or mergers between firms, with respect to which client consent is
not required. See Rule 1.6(b)(7). A lawyer may reveal information relating to the representation
of a client to the extent the lawyer reasonably believes necessary to detect and resolve conflicts
of interest arising from the lawyer's change of employment or from changes in the composition
or ownership of a firm, but only if the revealed information would not compromise the
attorney-client privilege or otherwise prejudice the client. 5 Providing the purchaser access to
The Texas Disciplinary Rules do not contain a provision similar to the language found in Model Rule 1.6(b)(7).
Therefore, the reference to that provision has been eliminated. However, the substance of the rule, which is
consistent with Texas law, has been written into the Comment.
5

41

Page |4
detailed information relating to the representation, such as the client's file, however, requires
client consent. The Rule provides that before such information can be disclosed by the seller to
the purchaser the client must be given actual written notice of the contemplated sale, including
the identity of the purchaser, and must be told that the decision to consent or make other
arrangements must be made within 90 days. If nothing is heard from the client within that time,
consent to the sale is presumed.
[8] A lawyer or law firm ceasing to practice cannot be required to remain in practice because
some clients cannot be given actual notice of the proposed purchase. Since these clients cannot
themselves consent to the purchase or direct any other disposition of their files, the Rule
requires an order from a court having jurisdiction authorizing their transfer or other disposition.
The court can be expected to determine whether reasonable efforts to locate the client have
been exhausted, and whether the absent client's legitimate interests will be served by
authorizing the transfer of the file so that the purchaser may continue the representation.
Preservation of client confidences requires that the petition for a court order be considered in
camera. (A procedure by which such an order can be obtained needs to be established in
jurisdictions in which it presently does not exist).
[9] All elements of client autonomy, including the client's absolute right to discharge a lawyer
and transfer the representation to another, survive the sale of the practice or area of practice.
Fee Arrangements Between Client and Purchaser
[10] The sale may not be financed by increases in fees charged the clients of the practice.
Existing arrangements between the seller and the client as to fees and the scope of the work
must be honored by the purchaser.
Other Applicable Ethical Standards
[11] Lawyers participating in the sale of a law practice or a practice area are subject to the
ethical standards applicable to involving another lawyer in the representation of a client. These
include, for example, the seller's obligation to exercise competence in identifying a purchaser
qualified to assume the practice and the purchaser's obligation to undertake the representation
competently (see Rule 1.01); the obligation to avoid disqualifying conflicts, and to secure the
client's informed consent for those conflicts that can be agreed to (see Rule 1.067 regarding
conflicts and Rule 1.00(e) for the definition of informed consent) 6; and the obligation to protect
information relating to the representation (see Rules 1.056 and 1.09).
[12] If approval of the substitution of the purchasing lawyer for the selling lawyer is required by
the rules of any tribunal in which a matter is pending, such approval must be obtained before
the matter can be included in the sale (see Rule 1.156).

The following definition of “informed consent,” borrowed from Model Rule 1.0(e), should be added to Rule 1.00
Terminology:
“Informed consent” denotes the agreement by a person to a proposed course of conduct after the lawyer
has communicated adequate information and explanation about the material risks of and reasonably
available alternatives to the proposed course of conduct.

6

42

Page |5
Applicability of the Rule
[13] This Rule applies to the sale of a law practice of a deceased, disabled or disappeared lawyer.
Thus, the seller may be represented by a non-lawyer representative not subject to these Rules.
Since, however, no lawyer may participate in a sale of a law practice which does not conform to
the requirements of this Rule, the representatives of the seller as well as the purchasing lawyer
can be expected to see to it that they are met.
[14] Admission to or retirement from a law partnership or professional association, retirement
plans and similar arrangements, and a sale of tangible assets of a law practice, do not constitute
a sale or purchase governed by this Rule.
[15] This Rule does not apply to the transfers of legal representation between lawyers when
such transfers are unrelated to the sale of a practice or an area of practice.
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From: Dennise Garcia
To: Committee on Disciplinary Rules and Referenda
Re: Draft Proposed Changes to Rule 8.04, Texas Disciplinary Rules of Professional
Conduct

Rule 8.04. Misconduct
(a)

A lawyer shall not:

***
(11)

engage in the practice of law when the lawyer is on inactive status, except as
permitted by section 81.053 of the Government Code and Article XIII of the State
Bar Rules, or when the lawyers right to practice has been suspended or terminated,
including, but not limited to, situations where a lawyer’s right to practice has been
administratively suspended for failure to timely pay required fees or assessments
or for failure to comply with Article XII of the State Bar Rules relating to
Mandatory Continuing Legal Education; or

(12)

violate any other laws of this state relating to the professional conduct of lawyers
and to the practice of law.; or

(13)

engage in conduct that the lawyer knows or reasonably should know is harassment
or discrimination on the basis of race, sex, religion, national origin, ethnicity,
disability, age, sexual orientation, gender identity, marital status, or socioeconomic
status in conduct related to the practice of law. This paragraph does not limit the
ability of a lawyer to accept, decline or withdraw from representation in accordance
with Rule 1.15. This paragraph does not preclude legitimate advice or advocacy
consistent with these Rules.

***
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Texas Disciplinary Rules of Professional Conduct
Rule. 1.00. Terminology
Below is the timeline for proposed Rule 1.00 (Terminology) of the Texas Disciplinary Rules of
Professional Conduct.
INITIATED – July 8, 2020
PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and
(2) the Texas Bar Journal within six months of initiation of the rule proposal process.
•
•

Texas Register – August 21, 2020 (Complete)
Texas Bar Journal – September 2020 (Complete)

NOTE: Publications will include details on dates and participation methods for the comment
period and the public hearing.
COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date
a proposed rule is published to submit comments on the rule to the Committee.
The Committee will accept public comments through October 6, 2020.
PUBLIC HEARING – The Committee will hold a public hearing by teleconference at 10:30 a.m.
CDT on September 17, 2020. For teleconference participation information, please go to
texasbar.com/cdrr/participate.
FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed
rule to the Board of Directors not later than the 60th day after the final day of the comment
period. This vote must be held at a meeting open to the public and with notice to the public.
The deadline to vote is December 5, 2020. Therefore, the Committee must vote at its October
7, November 4, or December 2, 2020, meeting.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Texas Disciplinary Rules of Professional Conduct
Sale of Law Practice
Below is the timeline for a proposed rule relating to the sale of a law practice.
INITIATED – July 8, 2020
PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and
(2) the Texas Bar Journal within six months of initiation of the rule proposal process.
•
•

Texas Register – TBD
Texas Bar Journal – TBD

NOTE: Publications will include details on dates and participation methods for the comment
period and the public hearing.
COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date
a proposed rule is published to submit comments on the rule to the Committee.
PUBLIC HEARING – TBD
FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed
rule to the Board of Directors not later than the 60th day after the final day of the comment
period. This vote must be held at a meeting open to the public and with notice to the public.

46

COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Texas Disciplinary Rules of Professional Conduct
Rule 1.18. Duties to Prospective Client
Below is the timeline for proposed Rule 1.18 of the Texas Disciplinary Rules of Professional
Conduct, relating to duties to prospective clients.
INITIATED – June 18, 2020
PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and
(2) the Texas Bar Journal within six months of initiation of the rule proposal process.
•
•

Texas Register – August 21, 2020 (Complete)
Texas Bar Journal – September 2020 (Complete)

NOTE: Publications will include details on dates and participation methods for the comment
period and the public hearing.
COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date
a proposed rule is published to submit comments on the rule to the Committee.
The Committee will accept public comments through October 6, 2020.
PUBLIC HEARING – The Committee will hold a public hearing by teleconference at 10:30 a.m.
CDT on September 17, 2020. For teleconference participation information, please go to
texasbar.com/cdrr/participate.
FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed
rule to the Board of Directors not later than the 60th day after the final day of the comment
period. This vote must be held at a meeting open to the public and with notice to the public.
The deadline to vote is December 5, 2020. Therefore, the Committee must vote at its October
7, November 4, or December 2, 2020, meeting.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Texas Rules of Disciplinary Procedure
Rule 13.05. Termination of Custodianship
Below is the timeline for proposed Rule 13.05 of the Texas Rules of Disciplinary Procedure
(TRDP), relating to the termination of a custodianship (pertaining to a custodian attorney
appointed to assist with the cessation of practice under proposed Rule 13.04, TRDP).
INITIATED – July 8, 2020
PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and
(2) the Texas Bar Journal within six months of initiation of the rule proposal process.
•
•

Texas Register – August 21, 2020 (Complete)
Texas Bar Journal – September 2020 (Complete)

NOTE: Publications will include details on dates and participation methods for the comment
period and the public hearing.
COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date
a proposed rule is published to submit comments on the rule to the Committee.
The Committee will accept public comments through October 6, 2020.
PUBLIC HEARING – The Committee will hold a public hearing by teleconference at 10:30 a.m.
CDT on September 17, 2020. For teleconference participation information, please go to
texasbar.com/cdrr/participate.
FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed
rule to the Board of Directors not later than the 60th day after the final day of the comment
period. This vote must be held at a meeting open to the public and with notice to the public.
The deadline to vote is December 5, 2020. Therefore, the Committee must vote at its October
7, November 4, or December 2, 2020, meeting.
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