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MEETING OF THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

August 8, 2018 
Texas Law Center, Room 102 

Austin, Texas 

MINUTES 

CALL TO ORDER 

The meeting was called to order at 10:05 a.m. 
In attendance: Chairman M. Lewis Kinard; Claude Ducloux; Amy Bresnen; Rick Hagen; W. Carl Jordan; 
Vincent Johnson; Timothy Belton and Jane King.  Also present: Michelle Jordan, Staff Attorney and Cory 
Squires, Staff Liaison. 

Not Present: Hon. Dennise Garcia 

A. APPROVAL OF MINUTES

The Committee reviewed the minutes from the July 11, 2018 meeting. Ms. Bresnen made a Motion that 
the Committee approve the minutes.  The Motion was seconded by Mr. Belton.  The Committee voted 
in favor of the Motion. 

B. MEETING DATES

Cory Squires reviewed with the Committee their future meeting dates as well as the date of the public 
hearing concerning 18-3 and 18-4, which is October 10, 2018 at 10:00 a.m. 

C. ADVERTISING RULES

Mr. Johnson delivered the Advertising Rules Subcommittee’s report on the proposed new advertising 
rules. Mr. Johnson stated that the Subcommittee did recommend changes to the version that the 
Advertising Review Committee proposed.  However, he noted the CDRR Subcommittee’s version is 
highly consistent with the Advertising Review Committee’s version.  

Mr. Johnson discussed the Subcommittee’s version of rules 7.01, 7.02, 7.03, 7.04 and 7.05. The 
Committee discussed the Subcommittee’s versions of these rules. Mr. Johnson will redraft part of rule 
7.03 to follow the ABA Model Rule concerning experienced users of legal services and forward those 
changes to the Committee. In rule 7.05, Mr. Johnson will correct a typo that has (a) (1) (xii) listed 
twice. 

Mr. Johnson explained that the Subcommittee proposes the addition of a rule, rule 7.06, to the 
Advertising Review Committee’s proposed version of advertising rules.  The noted that the Advertising 
Review Committee did contain similar provisions in its proposed rule 7.03. The Subcommittee, 
however, recommends the retention of rule 7.06 as it exists today in the current Texas Disciplinary 
Rules of Professional Conduct.  

Mr. Ducloux moved that, for docketing purposes, all of the Advertising Rules be consolidated as 
Docketed Request 18-6. Ms. Bresnen seconded the Motion.  The Committee voted in favor of the 
Motion. 
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D. COMMENTS TO PROPOSED RULES 18-3 and 18-4– INITIATED

Mr. Johnson discussed his draft comments to docketed proposed rule 18-3. Mr. Johnson noted that the 
draft comments are consistent with the ABA Model Rules and the Texas 2011 Referendum. 
Mr. Ducloux made a Motion to adopt these comment changes as a recommendation to the Texas 
Supreme Court. Ms. Bresnen seconded the Motion. The Committee voted in favor of the Motion. 

Mr. Kinard will create a document that is a draft memo template that the Committee can use to send 
to the Texas Supreme Court recommending comments to the rules and he will circulate that 
document to the Committee. 

Mr. Johnson discussed his draft comments to docketed proposed rule 18-4. Mr. Johnson noted that 
draft comments 1 through 8 were taken from the ABA Model Rules comments and the Texas 2011 
Referendum. He also noted that comments 9 and 10 come from the ABA Model Rules comments. Mr. 
Ducloux made a Motion to adopt the comments and recommend them to the Texas Supreme Court at 
an appropriate time. Ms. Bresnen seconded the Motion.  The Committee voted in favor of the Motion. 

E. COMMENTS TO PROPOSED RULES 18-1 and 18-2– NOT INITIATED

Mr. Ducloux discussed his draft comments to docketed proposed rules 18-1 and 18-2.  The Committee 
discussed the proposed comments. Mr. Ducloux and Mr. Hagen will work on these comments together 
and they will give the Committee an update at the next meeting. 

F. RULES PROCESS

Cory Squires gave the Committee an update on the status of the publication of 18-3 and 18-4. He also 
reminded the Committee that they would vote whether to initiate the advertising rules at the 
September meeting. 

G. ANNUAL REPORT

Cory Squires stated that he has created a template for the annual report which he has provided to Mr. 
Kinard. Mr. Squires will add some substantive material as a partial draft and will circulate the 
document to the Committee. 

ADJOURNMENT 

Mr. Belton made a Motion to Adjourn. Mr. Johnson seconded the Motion. The Committee voted in 
favor of the Motion and the meeting adjourned at 11:25 a.m. 
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MEETINGS 

Below are the CDRR committee meeting dates and details for 2018-19. 

Members of the public are welcome to attend each quarterly meeting at the Texas Law Center. 

Following 2018-19, future quarterly meetings will take place one week prior to State Bar of 
Texas Board of Directors meetings. Quarterly meetings will be held at the Texas Law Center at 
10:30 a.m. 

Any necessary monthly meetings will be held on the Wednesday of the first full work week of 
each month at 10:00 a.m. 

The public can listen to all meetings via teleconference: 

Call-in: 1-605-475-5604 Passcode: 2870504# 

QUARTERLY MEETING DATES 
Meetings held at Texas Law Center 
Wednesday, Feb. 7, 2018: 10:30 a.m. – 2:00 p.m.  
Monday, June 11, 2018: 10:30 a.m. – 2:30 p.m.  
Tuesday, September 4, 2018: 10:30 a.m. – 2:30 p.m. 
Thursday, January 10, 2019: 10:30 a.m. – 2:30 p.m. 
Thursday, April 18, 2019: 10:30 a.m. – 2:30 p.m. 
Thursday, June 6, 2019: 10:30 a.m. – 2:30 p.m. 

MONTHLY MEETING DATES 
Meeting held via Teleconference 
Wednesday, March 7, 2018: 1:30 p.m. – 3:30 p.m.  
Wednesday, April 11, 2018: 10:00 a.m. – 12:00 p.m.  
Tuesday, May 8, 2018: 10:00 a.m. – 12:00 p.m.  
Wednesday, July 11, 2018: 10:00 a.m. – 12:00 p.m.  
Wednesday, August 8, 2018: 10:00 a.m. – 12:00 p.m.  
Wednesday, October 3, 2018: 10:00 a.m. – 12:00 p.m. 
Wednesday, November 7, 2018: 10:00 a.m. – 12:00 p.m. 
Wednesday, December 5, 2018: 10:00 a.m. – 12:00 p.m. 
Wednesday, February 6, 2019: 10:00 a.m. – 12:00 p.m. 
Wednesday, March 6, 2019: 10:00 a.m. – 12:00 p.m. 
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 
RULE PROPOSAL DOCKETING STATEMENT 

Docket No.:  18-6
Subject:   All Advertising Rules-7.01, 7.02, 7.03, 7.04, 7.05, 7.06, 7.07 
Request Received:  7-11-18

Requestor:  SBOT Board of Directors 
Contact Info: 

Description of Rule:    □  New Rule      X  Modification of Existing Rule
Communications about services; Publicly disseminated advertisements & solicitations; 
Seeking employment & paying of related fees; Filing requirements; Exemptions to  
 filing requirements 

Rules Affected by Proposal:  
7.01, 7.02, 7.03, 7.04, 7.05, 7.06, 7.07 

Assigned to:  Subcommittee- Johnson, Bresnen and Ducloux 

Deadline to Initiate or Decline: 9-8-18 Completed: 

If declined:  Date of Written Decision: 

Deadline to Publish in Texas Register: Completed: 

Deadline to Publish in Bar Journal: Completed: 

End Date of Comment Period:  

Date of Public Hearing(s):  

Deadline for Committee Final Vote: Completed: 

Committee Referral to Board of Directors: 

Other Notes:   
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 
RULE PROPOSAL DOCKETING STATEMENT 

 
Docket No.:  18-3  
Subject:  Confidentiality- Ethics Advice   
Request Received:  5-8-18  
 
Requestor:  Committee Proposal  
Contact Info:    

  
  

 
Description of Rule:    □  New Rule      X  Modification of Existing Rule    
To add an exception to permit disclosure of confidential information for the attorney to 
obtain ethics advice  
 
Rules Affected by Proposal:  
1.05(c)  
 
Assigned to:  Vincent Johnson  
 
Deadline to Initiate or Decline: N/A   Completed:  6-11-18  
 
If declined:  Date of Written Decision: N/A  
 
Deadline to Publish in Texas Register: 12-11-18   Completed:  8-31-18  
 

Deadline to Publish in Bar Journal: 12-11-18(really 11-1-18) Completed: 9-1-18 
 
End Date of Comment Period:   11-1-18  
 
Date of Public Hearing(s):   10-10-18  
 
Deadline for Committee Final Vote: 12-30-18   Completed:    
 
Committee Referral to Board of Directors:   
  
Other Notes:    
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 
RULE PROPOSAL DOCKETING STATEMENT 

Docket No.:  18-4
Subject:  Diminished Capacity 
Request Received:  5-8-18

Requestor:  Committee Proposal 
Contact Info: 

Description of Rule:    X  New Rule      □  Modification of Existing Rule   
Delete rule 1.02g and replace it with a new rule to specify the duties an attorney has 
when the client has diminished capacity 

Rules Affected by Proposal: 
1.02(g) 

Assigned to:  Vincent Johnson 

Deadline to Initiate or Decline: N/A Completed:  6-11-18 

If declined:  Date of Written Decision: N/A 

Deadline to Publish in Texas Register: 12-11-18   Completed:  8-31-18 

Deadline to Publish in Bar Journal: 12-11-18(really 11-1-18)  Completed: 9-1-18

End Date of Comment Period:   11-1-18

Date of Public Hearing(s):   10-10-18

Deadline for Committee Final Vote: 12-30-18 Completed: 

Committee Referral to Board of Directors: 

Other Notes:   
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TO: Texas Disciplinary Rules and Referenda Committee (TDRRC) 
FROM: Vincent R. Johnson, South Texas Professor of Law, St. Mary’s University; TDRRC Member 
Date: June 1, 2018 
Re: 18-4, Diminished Capacity 

March 11, 2016 Report 

A report issued on March 11, 2016 by the former State Bar of Texas Disciplinary Rules of Professional 
Conduct Committee makes a strong case for why the current disciplinary rules create confusion about the 
representation of clients with diminished capacity.  That report is attached to this document and should be 
consulted directly (see Attachment A). 

2011 Referendum 

The March 11, 2016 Report states that “[the 2011] Referendum proposed replacing [Texas Disciplinary 
Rules of Professional Conduct (TDRPC)] Rule 1.02(g) with . . . [a] Rule and Comments, which generally follow[ed] 
ABA Model Rule 1.14,” although the Committee recommended some deviation from Model Rule 1.14.  
Attachments to this report set forth the text of: 

• Model Rule 1.14 (see Attachment B),
• The 2011 Referendum’s proposed Texas Rule 1.14 (which was not adopted) (see Attachment C), and
• An interlineated document showing how the 2011 proposed version of Texas Rule 1.14 would have

deviated from Model Rule 1.14 (see Attachment D).

Analysis 

There are only minor differences between Model Rule 1.14 and the proposed Texas version of Rule 1.14 
that failed in the 2011 Referendum.  Some of the variations are linguistic and others reflect related provisions in 
Texas law and Texas practice.  Adopting the text of the version of Texas Rule 1.14 that was proposed in 2011 will 
clarify the broad range of options that lawyers have in representing clients with diminished capacity; minimize 
the risks that lawyers who act reasonably will be subject to grievances; and enable Texas lawyers to benefit 
from the guidance that has emerged from caselaw and scholarship in other jurisdictions dealing with the similar 
terms of Model Rule 1.14. 

Proposed Rule 

I recommend that the TDRRC endorse the deletion of current Texas Disciplinary Rule 1.02(g) and the 
adoption of a new rule (with a different number) containing the text of Texas Rule 1.14 that was proposed in 
the 2011 Referendum.  Both of these changes deal with a single issue:  the representation of clients with 
diminished capacity.  Because the provisions in the TDRPC that deal with the client-lawyer relationship are 
currently numbered Rule 1.01 through Rule 1.15, the new provision could be numbered Rule 1.16.  The 
proposed new rule should state as follows: 
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Rule 1.16 Clients with Diminished Capacity 

(a) When a client’s capacity to make adequately considered decisions in connection with a
representation is diminished, whether because of minority, mental impairment, or for another 
reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship 
with the client. 

(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of
substantial physical, financial, or other harm unless action is taken, and cannot   adequately act in the 
client’s own interest, the lawyer may take reasonably necessary protective action.  Such  action  may 
include,  but  is  not limited to, consulting with individuals or entities that have the ability to take 
action to protect the  client and, in appropriate cases, seeking the appointment of a guardian ad 
litem,   attorney  ad  litem,  amicus  attorney,  or  conservator,  or submitting an information letter 
to a court with jurisdiction to initiate guardianship proceedings for the client. 

(c) When taking protective action pursuant to (b), the lawyer may disclose the client’s
confidential information to the extent the lawyer reasonably believes is necessary to protect the 
client’s interests, unless otherwise prohibited by law. 

9



ATTACHMENT A:  MARCH 11, 2016 REPORT 

 

Rule 1.02(g)—“Diminished Capacity” 

State Bar Texas Disciplinary Rules of Professional Conduct Committee 

 

March 11, 2016 

 

I. Current Rule Concerning Clients with Diminished Capacity and Related Comments 

 

Comment 5 to Texas Disciplinary Rule of Professional Conduct 1.03 suggests that a lawyer representing a 
disabled client attempt to maintain a normal attorney-client relationship.1 However, Rule 1.02(g) requires that, 
in some instances, a lawyer profoundly alter this relationship by, among other things, seeking a guardianship for 
a client the lawyer believes is disabled. Rule 1.02(g) reads as follows (with emphasis added): 

 

(g) A lawyer shall take reasonable action to secure the appointment of a guardian or other legal 
representative for, or seek other protective orders with respect to, a client whenever the lawyer 
reasonably believes that the client lacks legal competence and that such action should be taken 
to protect the client.  

 

Comments 12 and 13 to the Rule, which are quoted below, elaborate on this requirement.  

 

12. The usual attorney-client relationship is established and maintained by consenting adults 
who possess the legal capacity to agree to the relationship. Sometimes the relationship can be 
established only by a legally effective appointment of the lawyer to represent a person. Unless 
the lawyer is legally authorized to act for a person under a disability, an attorney-client 
relationship does not exist for purposes of the rule. 

 

1 See Texas Disciplinary Rule of Professional Conduct [hereinafter Rule] 1.03, Comment 5 (“In addition to communicating 
with any legal representative, a lawyer should seek to maintain reasonable communication with a client under a disability, 
insofar as possible. When a lawyer reasonably believes a client suffers a mental disability or is not legally competent, it may 
not be possible to maintain the usual attorney-client relationship. Nevertheless, the client may have the ability to 
understand, deliberate upon, and reach conclusions about some matters affecting the client’s own well-being. Furthermore, 
to an increasing extent the law recognizes intermediate degrees of competence… The fact that a client suffers a disability 
does not diminish the desirability of treating the client with attention and respect.”). 
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13. If a legal representative has already been appointed for the client, the lawyer should
ordinarily look to the representative for decisions on behalf of the client. If a legal representative 
has not been appointed, paragraph (g) requires a lawyer in some situations to take protective
steps, such as initiating the appointment of a guardian. The lawyer should see to such
appointment or take other protective steps when it reasonably appears advisable to do so in
order to serve the client’s best interests. See Rule 1.05(c)(4), d(1) and (d)(2)(i) in regard to the
lawyer’s right to reveal to the court the facts reasonably necessary to secure the guardianship
or other protective order.2

II. Issues Raised by the Current Rule

1. Rule 1.02(g) is often disregarded.

Initiating a usually public proceeding to appoint a guardian or to obtain a protective order is a drastic 
action potentially more damaging to the client than the disability the lawyer is trying to address, even if the 
action is in the client’s best interests. For this reason, we believe Rule 1.02(g) is often ignored, replaced by an 
informal and tacit system of work-arounds. Unfortunately, these work-arounds leave the lawyer potentially 
exposed to discipline, because the requirements of Rule 1.02(g) are not being followed. 

2. Rule 1.02(g) is too vague.

When the Rule is not ignored, lawyers often do not know what “other protective orders” should be sought 
to discharge their professional responsibilities. Moreover, the “protective orders” language appears to 
limit the lawyer to taking only formal legal action, when informal action may provide adequate protection.  

2 Rule 1.05(c)(4) states as follows: “A lawyer may reveal confidential information:[w]hen the lawyer has reason to believe 
it is necessary to do so in order to comply with a court order, a Texas Disciplinary Rule of Professional Conduct, or other 
law.” 1.05(d) states as follows: “A lawyer may also reveal unprivileged client information: (1) When impliedly authorized to 
do so in order to carry out the representation. (2) When the lawyer has reason to believe it is necessary to do so in order 
to: (i) carry out the representation effectively.” Comment 17 to Rule 1.05 states as follows: “In some situations, Rule 1.02(g) 
requires a lawyer representing a client under a disability to seek the appointment of a legal representative for the client or 
to seek other orders for the protection of the client. The client may or may not, in a particular matter, effectively consent 
to the lawyer’s revealing to the court confidential information and facts reasonably necessary to secure the desired 
appointment or order. Nevertheless, the lawyer is authorized by paragraph (c)(4) to reveal such information in order to 
comply with Rule 1.02(g). See also paragraph 5, Comment to Rule 1.03, which states as follows: “In addition to 
communicating with any legal representative, a lawyer should seek to maintain reasonable communication with a client 
under a disability, insofar as possible. When a lawyer reasonably believes a client suffers a mental disability or is not legally 
competent, it may not be possible to maintain the usual attorney-client relationship. Nevertheless, the client may have the 
ability to understand, deliberate upon, and reach conclusions about some matters affecting the client’s own well-being. 
Furthermore, to an increasing extent the law recognizes intermediate degrees of competence… The fact that a client suffers 
a disability does not diminish the desirability of treating the client with attention and respect.” 
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3. The concerns addressed by Rule 1.02(g) may be better addressed by consultation  prohibited by
Rule 1.05.

A lawyer often will be able to address concerns about a client’s capacity less obtrusively by consulting 
with friends or family members about the client’s behavior and mental acuity, but such consultation 
may violate Rule 1.05, which generally prohibits lawyers’ revelation of confidential information. The 
comments to Rules 1.02 and 1.05 appear to limit the lawyer to consulting with the client, the client’s 
“legal representative,” and a court. See footnote 2.   

4. Compliance with Rule 1.02(g) requires lawyers to parse several Rules and Comments.

A lawyer who consults the Rules for guidance on the lawyer’s responsibilities regarding a client who may have 
diminished capacity faces a challenge. The relevant information must be gathered from Rule 1.02(g) and 
comments to Rules 1.02, 1.03, and 1.05. One or more of these requirements or guidelines therefore may be 
missed in the search. All of the ethical guidance should be in one distinct rule. 

5. Rule 1.02(g) Can Be Used as a Threat of Grievance

Rule 1.02(g) can be used to threaten the lawyer by a person who is not interested in the well-being of 
the client.  

III. Proposed Replacement for Rule 1.02(g)

The Texas Supreme Court in the last Referendum proposed replacing Rule 1.02(g) with the following Rule and 
Comments, which generally follow ABA Model Rule 1.143: 

Rule 1.** Clients with Diminished Capacity 

(a) When a client’s capacity to make adequately considered decisions in connection with a representation
is diminished, whether because of minority, mental impairment, or for another reason, the lawyer
shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.

(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial
physical, financial, or other harm unless action is taken, and cannot   adequately act in the client’s own

3The Committee had referred to this as Rule 1.14, and this was the number the Court assigned it for the February 2011 
Referendum, with other Rules having been renumbered accordingly. 
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interest, the lawyer may take reasonably necessary protective action.  Such  action  may  include,  but  is 
not limited to, consulting with individuals or entities that have the ability to take action to protect the 
client and, in appropriate cases, seeking the appointment of a guardian ad litem,   attorney  ad 
litem,  amicus  attorney,  or  conservator,  or submitting an information letter to a court with jurisdiction 
to initiate guardianship proceedings for the client. 

(c) When taking protective action pursuant to (b), the lawyer may disclose the client’s confidential
information to the extent the lawyer reasonably believes is necessary to protect the client’s interests,
unless otherwise prohibited by law.

Comment: 

1. The normal client-lawyer relationship is based on the assumption that the client, when properly advised
and assisted, is capable of making decisions about important matters. But maintaining the ordinary client-
lawyer relationship may not be possible when the client suffers from a mental impairment, is a minor, or
has a diminished capacity for some other reason to make adequately considered decisions regarding
representation. In particular, a severely incapacitated person may have no power to make legally binding
decisions. Nevertheless, a client with diminished capacity often can understand, deliberate on, and reach
conclusions about matters affecting the client’s own well-being. For example, some people of advanced
age are capable of handling routine financial matters but need special legal protection concerning major
transactions. Also, some children are regarded as having opinions entitled to weight in legal proceedings
concerning their custody.

2. In determining the extent of the client’s diminished capacity, the lawyer should consider and balance
such factors as the client’s ability to articulate reasoning leading to a decision, variability of state of mind,
and ability to appreciate consequences of a decision; the substantive fairness of a decision; and the
consistency of a decision with the lawyer’s knowledge of the client’s long-term commitments and values.

3. The fact that a client suffers from diminished capacity does not diminish the lawyer’s obligation to
treat the client with attention and respect. Even if the client has a guardian or other legal representative,
the lawyer should, as far as possible, accord the client the normal status of a client, particularly in
maintaining communication. If a guardian or other legal representative has been appointed for the
client, however, the law may require the client’s lawyer to look to the representative for decisions
on the client’s behalf. If the lawyer represents the guardian as distinct from the ward and is aware that
the guardian is acting adversely to the ward’s interest, the lawyer may have an obligation to prevent
or rectify the guardian’s misconduct.

4. The client may wish to have family members or other persons participate in discussions with the lawyer;
however, paragraph (a) requires the lawyer to keep the client’s interests foremost and, except when
taking protective action authorized by paragraph (b), to look to the client, not the family members or
other persons, to make decisions on the client’s behalf. In matters involving a minor, whether the
lawyer should look to the parents as natural guardians may depend on the type of proceeding or
matter in which the lawyer is representing the minor.
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Taking Protective Action 

 

5. Paragraph (b) contains a non-exhaustive list of actions a lawyer may take in certain circumstances 
to protect a client who does not have a guardian or other legal representative. Such actions could 
include consulting with family members, using a reconsideration period to permit clarification or 
improvement of circumstances, using voluntary surrogate decision-making tools such as existing 
durable powers of attorney, or consulting with support groups, professional services, adult-protective 
agencies, or other individuals or entities that have the ability to protect the client. In taking any 
protective action, the lawyer should be guided by such factors as the client’s wishes and values to the 
extent known, the client’s best interests, and the goals of intruding into the client’s decision-making 
autonomy to the least extent feasible, maximizing client capacities, and respecting the client’s family 
and social connections. 

 

6. A client with diminished capacity also may cause or threaten physical, financial, or other harm to third 
parties. In such situations, the client’s lawyer should consult applicable law to determine the appropriate 
response. 

 

7. When a legal representative has not been appointed, the lawyer should consider whether an 
appointment is reasonably necessary to protect the client’s interests. Thus, for example, if a client with 
diminished capacity has substantial property that should be sold for the client’s benefit, effective 
completion of the transaction may require appointment of a legal representative. In addition, applicable 
law provides for the appointment of certain legal representatives in certain circumstances. For example, 
the Texas Family Code prescribes when a guardian ad litem, attorney ad litem, or amicus attorney should 
be appointed in a suit affecting the parent-child relationship, and the Texas Estates Code prescribes when 
a guardian should be appointed for an incapacitated person. In many circumstances, however, 
appointment of a legal representative may be more expensive or traumatic for the client than 
circumstances in fact require. Evaluation of such circumstances is a matter entrusted to the lawyer’s 
professional judgment; but, in considering alternatives, the lawyer should be aware of any law that 
requires the lawyer to advocate on the client’s behalf for the action that imposes the least restriction. 

 

Disclosure of the Client’s Condition 

 

8. Disclosure of the client’s diminished capacity could adversely affect the client’s interests. For example, 
raising the question of diminished capacity could, in some circumstances, lead to proceedings for 
involuntary commitment. As with any client-lawyer relationship, information relating to the 
representation of a client is confidential under Rule 1.05. But when the lawyer is taking protective 
action, paragraph (b) of this Rule permits the lawyer to make necessary disclosures. Given the risks to 
the client of disclosure, paragraph (c) limits what the lawyer may disclose in consulting with other 
individuals or entities or in seeking the appointment of a legal representative. At the very least, the 
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lawyer should determine whether it is likely that the person or entity consulted will act adversely to the 
client’s interests before discussing matters related to the client. 

 

Notably, paragraph (b) permits a lawyer to take legally restrictive action (like getting a guardian or 
conservator for the client) or to utilize less intrusive means (like talking to family members) to address a client’s 
disability. Additionally, paragraph (c) provides an exception to the confidentiality Rule if the lawyer takes any 
action – legally restrictive or less intrusive – limiting the disclosure of such information to that reasonably 
necessary to protect the client’s interests.  As paragraph (b) authorizes legally restrictive measures to the same 
extent it does less intrusive methods, then the lawyer could disclose whatever information is necessary to 
achieve the method the lawyer selects.  We believe that this proposed Rule adequately addresses the issues 
noted above and therefore endorse its promulgation. 4 

  

4 The Committee recommended further deviation from ABA Rule 1.14 (see attached comparison table). 
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Proposed Rules (Redlined) 

Rule 1.02 Scope and Objectives of Representation 
(a) Subject to paragraphs (b), (c), (d), and (e), (f), and (g), a lawyer shall abide by a client's decisions: 

(1) concerning the objectives and general methods of representation; 

(2) whether to accept an offer of settlement of a matter, except as otherwise authorized by law; 

(3) In a criminal case, after consultation with the lawyer, as to a plea to be entered, whether to 
waive jury trial, and whether the client will testify. 

(b) A lawyer may limit the scope, objectives and general methods of the representation if the client 
consents after consultation. 

(c) A lawyer shall not assist or counsel a client to engage in conduct that the lawyer knows is criminal or 
fraudulent. A lawyer may discuss the legal consequences of any proposed course of conduct with a 
client and may counsel and represent a client in connection with the making of a good faith effort to 
determine the validity, scope, meaning or application of the law. 

(d) When a lawyer has confidential information clearly establishing that a client is likely to commit a 
criminal or fraudulent act that is likely to result in substantial injury to the financial interests or property 
of another, the lawyer shall promptly make reasonable efforts under the circumstances to dissuade the 
client from committing the crime or fraud. 

(e) When a lawyer has confidential information clearly establishing that the lawyer's client has 
committed a criminal or fraudulent act in the commission of which the lawyer's services have been 
used, the lawyer shall make reasonable efforts under the circumstances to persuade the client to take 
corrective action. 

(f) When a lawyer knows that a client expects representation not permitted by the rules of professional 
conduct or other law, the lawyer shall consult with the client regarding the relevant limitations on the 
lawyer's conduct. 

(g) A lawyer shall take reasonable action to secure the appointment of a guardian or other legal 
representative for, or seek other protective orders with respect to, a client whenever the lawyer 
reasonably believes that the client lacks legal competence and that such action should be taken to 
protect the client. 

 

16



Committee on Disciplinary Rules and 
Referenda Proposed Rule Changes 

Rule 1.02. Scope and Objectives of Representation 
Rule 1.05 Confidentiality of Information 

Rule 1.16 Clients with Diminished Capacity

The Committee on Disciplinary Rules and Referenda (CDRR) was created by Government Code section 
81.0872 and is responsible for overseeing the initial process for proposing a disciplinary rule. Pursuant to 
Government Code section 81.076, the Committee publishes the following proposed rules. The Committee 
will accept comments concerning the proposed rules through November 1, 2018. Comments can be 
submitted at texasbar.com/CDRR. A public hearing on the proposed rules will be held October 10, 2018 
at 10:00 a.m. at the Texas Law Center. 

Proposed Rules (Redlined) 

Rule 1.02 Scope and Objectives of Representation 
(a) Subject to paragraphs (b), (c), (d), and (e), (f), and (g), a lawyer shall abide by a client's decisions:

(1) concerning the objectives and general methods of representation;

(2) whether to accept an offer of settlement of a matter, except as otherwise authorized by law;

(3) In a criminal case, after consultation with the lawyer, as to a plea to be entered, whether to
waive jury trial, and whether the client will testify.

(b) A lawyer may limit the scope, objectives and general methods of the representation if the client
consents after consultation.

(c) A lawyer shall not assist or counsel a client to engage in conduct that the lawyer knows is criminal or
fraudulent. A lawyer may discuss the legal consequences of any proposed course of conduct with a client
and may counsel and represent a client in connection with the making of a good faith effort to determine
the validity, scope, meaning or application of the law.

(d) When a lawyer has confidential information clearly establishing that a client is likely to commit a
criminal or fraudulent act that is likely to result in substantial injury to the financial interests or property
of another, the lawyer shall promptly make reasonable efforts under the circumstances to dissuade the
client from committing the crime or fraud.

(e) When a lawyer has confidential information clearly establishing that the lawyer's client has committed
a criminal or fraudulent act in the commission of which the lawyer's services have been used, the lawyer
shall make reasonable efforts under the circumstances to persuade the client to take corrective action.

(f) When a lawyer knows that a client expects representation not permitted by the rules of professional
conduct or other law, the lawyer shall consult with the client regarding the relevant limitations on the
lawyer's conduct.
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(g) A lawyer shall take reasonable action to secure the appointment of a guardian or other legal
representative for, or seek other protective orders with respect to, a client whenever the lawyer
reasonably believes that the client lacks legal competence and that such action should be taken to protect
the client.

Rule 1.05. Confidentiality of Information 
(a) “Confidential information” includes both “privileged information” and “unprivileged client
information.” “Privileged information” refers to the information of a client protected by the lawyer-client
privilege of Rule 503 of the Texas Rules of Evidence or of Rule 503 of the Texas Rules of Criminal Evidence
or by the principles of attorney-client privilege governed by Rule 501 of the Federal Rules of Evidence for
United States Courts and Magistrates. “Unprivileged client information” means all information relating to
a client or furnished by the client, other than privileged information, acquired by the lawyer during the
course of or by reason of the representation of the client.
(b) Except as permitted by paragraphs (c) and (d), or as required by paragraphs (e) and (f), a lawyer shall
not knowingly:

(1) Reveal confidential information of a client or a former client to:
(i) a person that the client has instructed is not to receive the information; or
(ii) anyone else, other than the client, the client's representatives, or the members,
associates, or employees of the lawyer's law firm.

(2) Use confidential information of a client to the disadvantage of the client unless the client
consents after consultation.
(3) Use confidential information of a former client to the disadvantage of the former client after
the representation is concluded unless the former client consents after consultation or the
confidential information has become generally known.
(4) Use privileged information of a client for the advantage of the lawyer or of a third person,
unless the client consents after consultation.

(c) A lawyer may reveal confidential information:
(1) When the lawyer has been expressly authorized to do so in order to carry out the
representation.
(2) When the client consents after consultation.
(3) To the client, the client's representatives, or the members, associates, and employees of the
lawyer's firm, except when otherwise instructed by the client.
(4) When the lawyer has reason to believe it is necessary to do so in order to comply with a court
order, a Texas Disciplinary Rules of Professional Conduct, or other law.
(5) To the extent reasonably necessary to enforce a claim or establish a defense on behalf of the
lawyer in a controversy between the lawyer and the client.
(6) To establish a defense to a criminal charge, civil claim or disciplinary complaint against the
lawyer or the lawyer's associates based upon conduct involving the client or the representation
of the client.
(7) When the lawyer has reason to believe it is necessary to do so in order to prevent the client
from committing a criminal or fraudulent act.
(8) To the extent revelation reasonably appears necessary to rectify the consequences of a client's 
criminal or fraudulent act in the commission of which the lawyer's services had been used.
(9) To secure legal advice about the lawyer's compliance with these Rules.

(d) A lawyer also may reveal unprivileged client information:
(1) When impliedly authorized to do so in order to carry out the representation.
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(2) When the lawyer has reason to believe it is necessary to do so in order to:
(i) carry out the representation effectively;
(ii) defend the lawyer or the lawyer's employees or associates against a claim of wrongful
conduct;
(iii) respond to allegations in any proceeding concerning the lawyer's representation of
the client; or
(iv) prove the services rendered to a client, or the reasonable value thereof, or both, in
an action against another person or organization responsible for the payment of the fee
for services rendered to the client.

(e) When a lawyer has confidential information clearly establishing that a client is likely to commit a
criminal or fraudulent act that is likely to result in death or substantial bodily harm to a person, the lawyer
shall reveal confidential information to the extent revelation reasonably appears necessary to prevent the
client from committing the criminal or fraudulent act.
(f) A lawyer shall reveal confidential information when required to do so by Rule 3.03(a)(2), 3.03(b), or by
Rule 4.01(b).

Rule 1.16 Clients with Diminished Capacity 
(a) When a client’s capacity to make adequately considered decisions in connection with a
representation is diminished, whether because of minority, mental impairment, or for another reason, 
the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the 
client.  
(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial
physical, financial, or other harm unless action is taken, and cannot adequately act in the client’s own 
interest, the lawyer may take reasonably necessary protective action. Such action may include, but is 
not limited to, consulting with individuals or entities that have the ability to take action to protect the 
client and, in appropriate cases, seeking the appointment of a guardian ad litem, attorney ad litem, 
amicus attorney, or conservator, or submitting an information letter to a court with jurisdiction to 
initiate guardianship proceedings for the client.  
(c) When taking protective action pursuant to (b), the lawyer may disclose the client’s confidential
information to the extent the lawyer reasonably believes is necessary to protect the client’s interests. 
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 
RULE PROPOSAL DOCKETING STATEMENT 

Docket No.:  18-1
Subject:  Confidentiality- Child/Elder Abuse 
Request Received:  5-8-18

Requestor:  Committee Proposal 
Contact Info: 

Description of Rule:    □  New Rule      X  Modification of Existing Rule
 To add child and elder abuse to the attorney’s duty to report under the rule 

Rules Affected by Proposal: 
1.05(e) 

Assigned to:  Claude Ducloux 

Deadline to Initiate or Decline: N/A Completed: 

If declined:  Date of Written Decision: N/A 

Deadline to Publish in Texas Register: Completed: 

Deadline to Publish in Bar Journal: Completed: 

End Date of Comment Period:  

Date of Public Hearing(s):  

Deadline for Committee Final Vote: Completed: 

Committee Referral to Board of Directors: 

Other Notes:  18-1 “Tabled” at 6-11-18 meeting; Comments drafted and suggested in lieu of  
having a rule change by Ducloux 
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 
RULE PROPOSAL DOCKETING STATEMENT 

Docket No.:  18-2
Subject:  Confidentiality- Substantial Bodily Harm 
Request Received:  5-8-18

Requestor:  Committee Proposal 
Contact Info: 

Description of Rule:    □  New Rule      X  Modification of Existing Rule
To remove the requirement that the bodily harm be “substantial” for an attorney to 
have a duty to report  

Rules Affected by Proposal: 
1.05(e) 

Assigned to:  Claude Ducloux 

Deadline to Initiate or Decline: N/A Completed: 

If declined:  Date of Written Decision: N/A 

Deadline to Publish in Texas Register: Completed: 

Deadline to Publish in Bar Journal: Completed: 

End Date of Comment Period:  

Date of Public Hearing(s):  

Deadline for Committee Final Vote: Completed: 

Committee Referral to Board of Directors: 

Other Notes:  18-2 “Continued to next meeting” at 6-11-18 meeting; Comments drafted and 
suggested in lieu of having a rule change by Ducloux 
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 
RULE PROPOSAL DOCKETING STATEMENT 

Docket No.:  18-5
Subject:  Candor Toward the Tribunal-child-elder abuse 
Request Received:  May 8, 2018 

Requestor:  Committee Proposal 
Contact Info: 

Description of Rule:    □  New Rule      X  Modification of Existing Rule   
 To add child and elder abuse to the attorney’s duty to report under the rule 

Rules Affected by Proposal: 
3.03(a)(2) 

Assigned to:  Claude Ducloux 

Deadline to Initiate or Decline: N/A Completed: 

If declined:  Date of Written Decision: N/A 

Deadline to Publish in Texas Register: Completed: 

Deadline to Publish in Bar Journal: Completed: 

End Date of Comment Period:  

Date of Public Hearing(s):  

Deadline for Committee Final Vote: Completed: 

Committee Referral to Board of Directors: 

Other Notes:  18-5 “Continued to next meeting” at 6-11-18 meeting;
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MEMO: TO CDRR COMMITTEE 

FROM Claude Ducloux  8-30-18 

RE: Proposed Comment Changes Rule 1.05 - referencing proposal 18-1 (relating to 
clarifying the duty of lawyers to disclose child abuse or elder abuse) 

 Members: I was tasked with proposing “COMMENT” changes to accomplish what as 
originally docketed (and then tabled in June) as a rule change.  After seeing Michelle’s 
memo we discussing making these clarifications as Proposed Comment changes. 

 My Colleague Rick Hagen also volunteered to work on a proposed comment change 
due to his concern that the revelation be as limited as possible.  So, what appears below 
are” 

A. My suggestions as to Comments 13, 18 and 20 to rule 1.05 

B. Rick’s proposal as to a sentence to be inserted in Comment 18, and  

C. My proposed revision to that sentence (changing “satisfying” to “mitigation”) 

 

Proposed Revisions to Comment 13. Rule 1.05 

13. Third, the lawyer may learn that a client intends prospective conduct that is criminal or 
fraudulent. A “crime” or “criminal act” under subparagraph (e) should be interpreted to 
include disclosure of statutorily defined child abuse and elder abuse which are designated 
as criminal acts under existing statutes in the lawyer’s jurisdiction. The lawyer's knowledge 
of the client's purpose may enable the lawyer to prevent commission of the prospective 
crime or fraud. When the threatened injury is grave, the lawyer's interest in preventing the 
harm may be more compelling than the interest in preserving confidentiality of information. 
As stated in sub-paragraph (c)(7), the lawyer has professional discretion, based on 
reasonable appearances, to reveal both privileged and unprivileged information in order to 
prevent the client's commission of any criminal or fraudulent act. In some situations of this 
sort, disclosure is mandatory. Thus, a lawyer’s duty extends to compliance under specific 
statutes requiring disclosure of certain conduct, which may include statutorily defined child 
abuse and elder abuse under existing statutes in the lawyer’s jurisdiction. See paragraph (e) 
and Comments 18-20. 
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Proposed Revisions to Comment 18. Rule 1.05 (substantial bodily harm) 

18.    Rule 1.05(e) and (f) place upon a lawyer both professional obligations and legal 
obligations in certain situations to make disclosure in order to prevent certain serious 
crimes by a client or to prevent involvement by the lawyer in a client's crimes or frauds. 
Except when such disclosure is required by law, or death or serious bodily harm is likely to 
result, a lawyer's initial obligation is to attempt to dissuade the client from committing the 
crime or fraud or to persuade the client to take corrective action; see Rule 1.02(d) and (e). 

 

Proposed Revision to Comment 20, Rule 1.05 

20. Although a violation of paragraph (e) will subject a lawyer to disciplinary action, the 
lawyer's decisions whether or how to act should not constitute grounds for discipline unless 
the lawyer's conduct was required by law, or the lawyer’s conduct in the light of those 
decisions was unreasonable under all existing circumstances as they reasonably appeared 
to the lawyer. This construction necessarily follows from the fact that paragraph (e) bases 
the lawyer's affirmative duty to act on how the situation “reasonably appears” to the 
lawyer, while that imposed by paragraph (f) arises only when a lawyer “knows” that the 
lawyer's services have been misused by the client. See also Rule 3.03(b). 

Mr. Hagen’s additional proposed Revision to Comment 18. 

18.  Rule 1.05(e) and (f) place upon a lawyer both professional obligations and legal 
obligations in certain situations to make disclosure in order to prevent certain serious 
crimes by a client or to prevent involvement by the lawyer in a client's crimes or 
frauds. When a lawyer is required to reveal confidential information, or reasonably believes 
that revelation of confidential information is required, the information revealed should be 
done in a manner that protects the client while satisfying the harm the revelation seeks to 
prevent. Except when such disclosure is required by law, or death or serious bodily harm is 
likely to result, a lawyer's initial obligation is to attempt to dissuade the client from 
committing the crime or fraud or to persuade the client to take corrective action; see Rule 
1.02(d) and (e). 

Suggested word change by Claude:  

…the information revealed should be done in a manner that protects the client 
while satisfying  mitigating the harm the revelation seeks to prevent.    
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Rule 1.05 Comment- Pre- Referendum 
(Revised Comment without regard to any referendum) 
 
 
Comment: 
 
Confidentiality Generally 
 
1. Both the fiduciary relationship existing between lawyer and client and the proper functioning of the 
legal system require the preservation by the lawyer of confidential information of one who has employed 
or sought to employ the lawyer. Free discussion should prevail between lawyer and client in order for the 
lawyer to be fully informed and for the client to obtain the full benefit of the legal system. The ethical 
obligation of the lawyer to protect the confidential information of the client not only facilitates the proper 
representation of the client but also encourages potential clients to seek early legal assistance. 
 
2. Subject to the mandatory disclosure requirements of paragraphs (e) and (f) the lawyer generally should 
be required to maintain confidentiality of information acquired by the lawyer during the course of or by 
reason of the representation of the client. This principle involves an ethical obligation not to use the 
information to the detriment of the client or for the benefit of the lawyer or a third person. In regard to 
an evaluation of a matter affecting a client for use by a third person, see Rule 2.02. 
 
3. The principle of confidentiality is given effect not only in the Texas Disciplinary Rules of Professional 
Conduct but also in the law of evidence regarding the attorney-client privilege and in the law of agency. 
The attorney-client privilege, developed through many decades, provides the client a right to prevent 
certain confidential communications from being revealed by compulsion of law. Several sound exceptions 
to confidentiality have been developed in the evidence law of privilege. Exceptions exist in evidence law 
where the services of the lawyer were sought or used by a client in planning or committing a crime or 
fraud as well as where issues have arisen as to breach of duty by the lawyer or by the client to the other. 
 
4. Rule 1.05 reinforces the principles of evidence law relating to the attorney-client privilege. Rule 1.05 
also furnishes considerable protection to other information falling outside the scope of the privilege. Rule 
1.05 extends ethical protection generally to unprivileged information relating to the client or furnished by 
the client during the course of or by reason of the representation of the client. In this respect Rule 1.05 
accords with general fiduciary principles of agency. 
 
5. The requirement of confidentiality applies to government lawyers who may disagree with the policy 
goals that their representation is designed to advance. 
 
Disclosure for Benefit of Client 
 
6. A lawyer may be expressly authorized to make disclosures to carry out the representation and generally 
is recognized as having implied-in-fact authority to make disclosures about a client when appropriate in 
carrying out the representation to the extent that the client's instructions do not limit that authority. In 
litigation, for example, a lawyer may disclose information by admitting a fact that cannot properly be 
disputed, or in negotiation by making a disclosure that facilitates a satisfactory conclusion. The effect of 
Rule 1.05 is to require the lawyer to invoke, for the client, the attorney-client privilege when applicable; 
but if the court improperly denies the privilege, under paragraph (c)(4) the lawyer may testify as ordered 
by the court or may test the ruling as permitted by Rule 3.04(d). 
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7. In the course of a firm's practice, lawyers may disclose to each other and to appropriate employees 
information relating to a client, unless the client has instructed that particular information be confined to 
specified lawyers. Sub-paragraphs (b)(1) and (c)(3) continue these practices concerning disclosure of 
confidential information within the firm. 
 
Use of Information 
 
8. Following sound principles of agency law, subparagraphs (b)(2) and (4) subject a lawyer to discipline for 
using information relating to the representation in a manner disadvantageous to the client or beneficial 
to the lawyer or a third person, absent the informed consent of the client. The duty not to misuse client 
information continues after the client-lawyer relationship has terminated. Therefore, the lawyer is 
forbidden by subparagraph (b)(3) to use, in absence of the client's informed consent, confidential 
information of the former client to the client's disadvantage, unless the information is generally known. 
 
Discretionary Disclosure Adverse to Client 
 
9. In becoming privy to information about a client, a lawyer may foresee that the client intends serious 
and perhaps irreparable harm. To the extent a lawyer is prohibited from making disclosure, the interests 
of the potential victim are sacrificed in favor of preserving the client's information--usually unprivileged 
information--even though the client's purpose is wrongful. On the other hand, a client who knows or 
believes that a lawyer is required or permitted to disclose a client's wrongful purposes may be inhibited 
from revealing facts which would enable the lawyer to counsel effectively against wrongful action. Rule 
1.05 thus involves balancing the interests of one group of potential victims against those of another. The 
criteria provided by the Rule are discussed below. 
 
10. Rule 503(d)(1), Texas Rules of Civil Evidence (Tex.R.Civ.Evid.), and Rule 503(d)(1), Texas Rules of 
Criminal Evidence (Tex.R.Crim.Evid.), indicate the underlying public policy of furnishing no protection to 
client information where the client seeks or uses the services of the lawyer to aid in the commission of a 
crime or fraud. That public policy governs the dictates of Rule 1.05. Where the client is planning or 
engaging in criminal or fraudulent conduct or where the culpability of the lawyer's conduct is involved, 
full protection of client information is not justified. 
 
11. Several other situations must be distinguished. First, the lawyer may not counsel or assist a client in 
conduct that is criminal or fraudulent. See Rule 1.02(c). As noted in the Comment to that Rule, there can 
be situations where the lawyer may have to reveal information relating to the representation in order to 
avoid assisting a client's criminal or fraudulent conduct, and sub-paragraph (c)(4) permits doing so. A 
lawyer's duty under Rule 3.03(a) not to use false or fabricated evidence is a special instance of the duty 
prescribed in Rule 1.02(c) to avoid assisting a client in criminal or fraudulent conduct, and sub-paragraph 
(c)(4) permits revealing information necessary to comply with Rule 3.03(a) or (b). The same is true of 
compliance with Rule 4.01. See also paragraph (f). 
 
12. Second, the lawyer may have been innocently involved in past conduct by the client that was criminal 
or fraudulent. In such a situation the lawyer has not violated Rule 1.02(c), because to “counsel or assist” 
criminal or fraudulent conduct requires knowing that the conduct is of that character. Since the lawyer's 
services were made an instrument of the client's crime or fraud, the lawyer has a legitimate interest both 
in rectifying the consequences of such conduct and in avoiding charges that the lawyer's participation was 
culpable. Sub-paragraph (c)(6) and (8) give the lawyer professional discretion to reveal both unprivileged 
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and privileged information in order to serve those interests. See paragraph (g). In view of Tex.R.Civ.Evid. 
Rule 503(d)(1), and Tex.R.Crim.Evid. 503(d)(1), however, rarely will such information be privileged. 
 
13. Third, the lawyer may learn that a client intends prospective conduct that is criminal or fraudulent. A 
“crime” or “criminal act” under subparagraph (e) should be interpreted to include disclosure of statutorily 
defined child abuse and elder abuse which are designated as criminal acts under existing statutes in the 
lawyer’s jurisdiction. The lawyer's knowledge of the client's purpose may enable the lawyer to prevent 
commission of the prospective crime or fraud. When the threatened injury is grave, the lawyer's interest 
in preventing the harm may be more compelling than the interest in preserving confidentiality of 
information. As stated in sub-paragraph (c)(7), the lawyer has professional discretion, based on 
reasonable appearances, to reveal both privileged and unprivileged information in order to prevent the 
client's commission of any criminal or fraudulent act. In some situations of this sort, disclosure is 
mandatory. Thus, a lawyer’s duty extends to compliance under specific statutes requiring disclosure of 
certain conduct, which may include statutorily defined child abuse and elder abuse under existing statutes 
in the lawyer’s jurisdiction. See paragraph (e) and Comments 18-20. 
 
14. The lawyer's exercise of discretion under paragraphs (c) and (d) involves consideration of such factors 
as the magnitude, proximity, and likelihood of the contemplated wrong, the nature of the lawyer's 
relationship with the client and with those who might be injured by the client, the lawyer's own 
involvement in the transaction, and factors that may extenuate the client's conduct in question. In any 
case, a disclosure adverse to the client's interest should be no greater than the lawyer believes necessary 
to the purpose. Although preventive action is permitted by paragraphs (c) and (d), failure to take 
preventive action does not violate those paragraphs. But see paragraphs (e) and (f). Because these rules 
do not define standards of civil liability of lawyers for professional conduct, paragraphs (c) and (d) do not 
create a duty on the lawyer to make any disclosure and no civil liability is intended to arise from the failure 
to make such disclosure. 
 
15. A lawyer entitled to a fee necessarily must be permitted to prove the services rendered in an action 
to collect it, and this necessity is recognized by sub-paragraphs (c)(5) and (d)(2)(iv). This aspect of the rule, 
in regard to privileged information, expresses the principle that the beneficiary of a fiduciary relationship 
may not exploit the relationship to the detriment of the fiduciary. Any disclosure by the lawyer, however, 
should be as protective of the client's interests as possible. 
 
16. If the client is an organization, a lawyer also should refer to Rule 1.12 in order to determine the 
appropriate conduct in connection with this Rule. 
 
Client Under a Disability 
 
17. In some situations, Rule 1.02(g) requires a lawyer representing a client under a disability to seek the 
appointment of a legal representative for the client or to seek other orders for the protection of the client. 
The client may or may not, in a particular matter, effectively consent to the lawyer's revealing to the court 
confidential information and facts reasonably necessary to secure the desired appointment or order. 
Nevertheless, the lawyer is authorized by paragraph (c)(4) to reveal such information in order to comply 
with Rule 1.02(g). See also paragraph 5, Comment to Rule 1.03. 
 
Mandatory Disclosure Adverse to Client 
 
18. Rule 1.05(e) and (f) place upon a lawyer both professional obligations and legal obligations in certain 
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situations to make disclosure in order to prevent certain serious crimes by a client or to prevent 
involvement by the lawyer in a client's crimes or frauds. When a lawyer is required to reveal confidential 
information, or reasonably believes that revelation of confidential information is required, the 
information revealed should be done in a manner that protects the client while mitigating the harm the 
revelation seeks to prevent. Except when such disclosure is required by law, or death or serious bodily 
harm is likely to result, a lawyer's initial obligation is to attempt to dissuade the client from committing 
the crime or fraud or to persuade the client to take corrective action; see Rule 1.02(d) and (e). 
 
19. Because it is very difficult for a lawyer to know when a client's criminal or fraudulent purpose actually 
will be carried out, the lawyer is required by paragraph (e) to act only if the lawyer has information “clearly 
establishing” the likelihood of such acts and consequences. If the information shows clearly that the 
client's contemplated crime or fraud is likely to result in death or serious injury, the lawyer must seek to 
avoid those lamentable results by revealing information necessary to prevent the criminal or fraudulent 
act. When the threatened crime or fraud is likely to have the less serious result of substantial injury to the 
financial interests or property of another, the lawyer is not required to reveal preventive information but 
may do so in conformity to paragraph (c)(7). See also paragraph (f); Rule 1.02(d) and (e); and Rule 3.03(b) 
and (c). 
 
20. Although a violation of paragraph (e) will subject a lawyer to disciplinary action, the lawyer's decisions 
whether or how to act should not constitute grounds for discipline unless the lawyer's conduct was 
required by law, or the lawyer’s conduct in the light of those decisions was unreasonable under all existing 
circumstances as they reasonably appeared to the lawyer. This construction necessarily follows from the 
fact that paragraph (e) bases the lawyer's affirmative duty to act on how the situation “reasonably 
appears” to the lawyer, while that imposed by paragraph (f) arises only when a lawyer “knows” that the 
lawyer's services have been misused by the client. See also Rule 3.03(b). 
 
Withdrawal 
 
21. If the lawyer's services will be used by the client in materially furthering a course of criminal or 
fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.15(a)(1). After withdrawal, a lawyer's 
conduct continues to be governed by Rule 1.05. The lawyer's duties of mandatory disclosure under 
paragraph (e) are not affected by termination of the relationship. If disclosure during the relationship was 
permissive, disclosure thereafter remains permissive under paragraphs (6), (7), and (8) if the further 
requirements of such paragraph are met. Neither this Rule nor Rule 1.15 prevents the lawyer from giving 
notice of the fact of withdrawal, and no rule forbids the lawyer to withdraw or disaffirm any opinion, 
document, affirmation, or the like. 
 
Other Rules 
 
22. Various other Texas Disciplinary Rules of Professional Conduct permit or require a lawyer to disclose 
information relating to the representation. See Rules 1.07, 1.12, 2.02, 3.03 and 4.01. In addition to these 
provisions, a lawyer may be obligated by other provisions of statutes or other law to give information 
about a client. Whether another provision of law supersedes Rule 1.05 is a matter of interpretation 
beyond the scope of these Rules, but sub-paragraph (c)(4) protects the lawyer from discipline who acts 
on reasonable belief as to the effect of such laws. 

28



Rule 1.05 Comment- Post-Referendum 
(Revised Comment if other rules 1.02(g) and 1.16 are revised by referendum) 
 
 
Comment: 
 
Confidentiality Generally 
 
1. Both the fiduciary relationship existing between lawyer and client and the proper functioning of the 
legal system require the preservation by the lawyer of confidential information of one who has employed 
or sought to employ the lawyer. Free discussion should prevail between lawyer and client in order for the 
lawyer to be fully informed and for the client to obtain the full benefit of the legal system. The ethical 
obligation of the lawyer to protect the confidential information of the client not only facilitates the proper 
representation of the client but also encourages potential clients to seek early legal assistance. 
 
2. Subject to the mandatory disclosure requirements of paragraphs (e) and (f) the lawyer generally should 
be required to maintain confidentiality of information acquired by the lawyer during the course of or by 
reason of the representation of the client. This principle involves an ethical obligation not to use the 
information to the detriment of the client or for the benefit of the lawyer or a third person. In regard to 
an evaluation of a matter affecting a client for use by a third person, see Rule 2.02. 
 
3. The principle of confidentiality is given effect not only in the Texas Disciplinary Rules of Professional 
Conduct but also in the law of evidence regarding the attorney-client privilege and in the law of agency. 
The attorney-client privilege, developed through many decades, provides the client a right to prevent 
certain confidential communications from being revealed by compulsion of law. Several sound exceptions 
to confidentiality have been developed in the evidence law of privilege. Exceptions exist in evidence law 
where the services of the lawyer were sought or used by a client in planning or committing a crime or 
fraud as well as where issues have arisen as to breach of duty by the lawyer or by the client to the other. 
 
4. Rule 1.05 reinforces the principles of evidence law relating to the attorney-client privilege. Rule 1.05 
also furnishes considerable protection to other information falling outside the scope of the privilege. Rule 
1.05 extends ethical protection generally to unprivileged information relating to the client or furnished by 
the client during the course of or by reason of the representation of the client. In this respect Rule 1.05 
accords with general fiduciary principles of agency. 
 
5. The requirement of confidentiality applies to government lawyers who may disagree with the policy 
goals that their representation is designed to advance. 
 
Disclosure for Benefit of Client 
 
6. A lawyer may be expressly authorized to make disclosures to carry out the representation and generally 
is recognized as having implied-in-fact authority to make disclosures about a client when appropriate in 
carrying out the representation to the extent that the client's instructions do not limit that authority. In 
litigation, for example, a lawyer may disclose information by admitting a fact that cannot properly be 
disputed, or in negotiation by making a disclosure that facilitates a satisfactory conclusion. The effect of 
Rule 1.05 is to require the lawyer to invoke, for the client, the attorney-client privilege when applicable; 
but if the court improperly denies the privilege, under paragraph (c)(4) the lawyer may testify as ordered 
by the court or may test the ruling as permitted by Rule 3.04(d). 
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7. In the course of a firm's practice, lawyers may disclose to each other and to appropriate employees 
information relating to a client, unless the client has instructed that particular information be confined to 
specified lawyers. Sub-paragraphs (b)(1) and (c)(3) continue these practices concerning disclosure of 
confidential information within the firm. 
 
Use of Information 
 
8. Following sound principles of agency law, subparagraphs (b)(2) and (4) subject a lawyer to discipline for 
using information relating to the representation in a manner disadvantageous to the client or beneficial 
to the lawyer or a third person, absent the informed consent of the client. The duty not to misuse client 
information continues after the client-lawyer relationship has terminated. Therefore, the lawyer is 
forbidden by subparagraph (b)(3) to use, in absence of the client's informed consent, confidential 
information of the former client to the client's disadvantage, unless the information is generally known. 
 
Discretionary Disclosure Adverse to Client 
 
9. In becoming privy to information about a client, a lawyer may foresee that the client intends serious 
and perhaps irreparable harm. To the extent a lawyer is prohibited from making disclosure, the interests 
of the potential victim are sacrificed in favor of preserving the client's information--usually unprivileged 
information--even though the client's purpose is wrongful. On the other hand, a client who knows or 
believes that a lawyer is required or permitted to disclose a client's wrongful purposes may be inhibited 
from revealing facts which would enable the lawyer to counsel effectively against wrongful action. Rule 
1.05 thus involves balancing the interests of one group of potential victims against those of another. The 
criteria provided by the Rule are discussed below. 
 
10. Rule 503(d)(1), Texas Rules of Civil Evidence (Tex.R.Civ.Evid.), and Rule 503(d)(1), Texas Rules of 
Criminal Evidence (Tex.R.Crim.Evid.), indicate the underlying public policy of furnishing no protection to 
client information where the client seeks or uses the services of the lawyer to aid in the commission of a 
crime or fraud. That public policy governs the dictates of Rule 1.05. Where the client is planning or 
engaging in criminal or fraudulent conduct or where the culpability of the lawyer's conduct is involved, 
full protection of client information is not justified. 
 
11. Several other situations must be distinguished. First, the lawyer may not counsel or assist a client in 
conduct that is criminal or fraudulent. See Rule 1.02(c). As noted in the Comment to that Rule, there can 
be situations where the lawyer may have to reveal information relating to the representation in order to 
avoid assisting a client's criminal or fraudulent conduct, and sub-paragraph (c)(4) permits doing so. A 
lawyer's duty under Rule 3.03(a) not to use false or fabricated evidence is a special instance of the duty 
prescribed in Rule 1.02(c) to avoid assisting a client in criminal or fraudulent conduct, and sub-paragraph 
(c)(4) permits revealing information necessary to comply with Rule 3.03(a) or (b). The same is true of 
compliance with Rule 4.01. See also paragraph (f). 
 
12. Second, the lawyer may have been innocently involved in past conduct by the client that was criminal 
or fraudulent. In such a situation the lawyer has not violated Rule 1.02(c), because to “counsel or assist” 
criminal or fraudulent conduct requires knowing that the conduct is of that character. Since the lawyer's 
services were made an instrument of the client's crime or fraud, the lawyer has a legitimate interest both 
in rectifying the consequences of such conduct and in avoiding charges that the lawyer's participation was 
culpable. Sub-paragraph (c)(6) and (8) give the lawyer professional discretion to reveal both unprivileged 
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and privileged information in order to serve those interests. See paragraph (g). In view of Tex.R.Civ.Evid. 
Rule 503(d)(1), and Tex.R.Crim.Evid. 503(d)(1), however, rarely will such information be privileged. 
 
13. Third, the lawyer may learn that a client intends prospective conduct that is criminal or fraudulent. A 
“crime” or “criminal act” under subparagraph (e) should be interpreted to include disclosure of statutorily 
defined child abuse and elder abuse which are designated as criminal acts under existing statutes in the 
lawyer’s jurisdiction. The lawyer's knowledge of the client's purpose may enable the lawyer to prevent 
commission of the prospective crime or fraud. When the threatened injury is grave, the lawyer's interest 
in preventing the harm may be more compelling than the interest in preserving confidentiality of 
information. As stated in sub-paragraph (c)(7), the lawyer has professional discretion, based on 
reasonable appearances, to reveal both privileged and unprivileged information in order to prevent the 
client's commission of any criminal or fraudulent act. In some situations of this sort, disclosure is 
mandatory. Thus, a lawyer’s duty extends to compliance under specific statutes requiring disclosure of 
certain conduct, which may include statutorily defined child abuse and elder abuse under existing statutes 
in the lawyer’s jurisdiction. See paragraph (e) and Comments 18-20. 
 
14. The lawyer's exercise of discretion under paragraphs (c) and (d) involves consideration of such factors 
as the magnitude, proximity, and likelihood of the contemplated wrong, the nature of the lawyer's 
relationship with the client and with those who might be injured by the client, the lawyer's own 
involvement in the transaction, and factors that may extenuate the client's conduct in question. In any 
case, a disclosure adverse to the client's interest should be no greater than the lawyer believes necessary 
to the purpose. Although preventive action is permitted by paragraphs (c) and (d), failure to take 
preventive action does not violate those paragraphs. But see paragraphs (e) and (f). Because these rules 
do not define standards of civil liability of lawyers for professional conduct, paragraphs (c) and (d) do not 
create a duty on the lawyer to make any disclosure and no civil liability is intended to arise from the failure 
to make such disclosure. 
 
15. A lawyer entitled to a fee necessarily must be permitted to prove the services rendered in an action 
to collect it, and this necessity is recognized by sub-paragraphs (c)(5) and (d)(2)(iv). This aspect of the rule, 
in regard to privileged information, expresses the principle that the beneficiary of a fiduciary relationship 
may not exploit the relationship to the detriment of the fiduciary. Any disclosure by the lawyer, however, 
should be as protective of the client's interests as possible. 
 
16. If the client is an organization, a lawyer also should refer to Rule 1.12 in order to determine the 
appropriate conduct in connection with this Rule. 
 
Client Under a Disability 
 
17. In some situations, Rule 1.02(g) requires a lawyer representing a client under a disability to seek the 
appointment of a legal representative for the client or to seek other orders for the protection of the client. 
The client may or may not, in a particular matter, effectively consent to the lawyer's revealing to the court 
confidential information and facts reasonably necessary to secure the desired appointment or order. 
Nevertheless, the lawyer is authorized by paragraph (c)(4) to reveal such information in order to comply 
with Rule 1.02(g). See also paragraph 5, Comment to Rule 1.03. 
 
Mandatory Disclosure Adverse to Client 
 
18. Rule 1.05(e) and (f) place upon a lawyer both professional obligations and legal obligations in certain 
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situations to make disclosure in order to prevent certain serious crimes by a client or to prevent 
involvement by the lawyer in a client's crimes or frauds. When a lawyer is required to reveal confidential 
information, or reasonably believes that revelation of confidential information is required, the 
information revealed should be done in a manner that protects the client while mitigating the harm the 
revelation seeks to prevent. Except when such disclosure is required by law, or death or serious bodily 
harm is likely to result, a lawyer's initial obligation is to attempt to dissuade the client from committing 
the crime or fraud or to persuade the client to take corrective action; see Rule 1.02(d) and (e). 
 
19. Because it is very difficult for a lawyer to know when a client's criminal or fraudulent purpose actually 
will be carried out, the lawyer is required by paragraph (e) to act only if the lawyer has information “clearly 
establishing” the likelihood of such acts and consequences. If the information shows clearly that the 
client's contemplated crime or fraud is likely to result in death or serious injury, the lawyer must seek to 
avoid those lamentable results by revealing information necessary to prevent the criminal or fraudulent 
act. When the threatened crime or fraud is likely to have the less serious result of substantial injury to the 
financial interests or property of another, the lawyer is not required to reveal preventive information but 
may do so in conformity to paragraph (c)(7). See also paragraph (f); Rule 1.02(d) and (e); and Rule 3.03(b) 
and (c). 
 
20. Although a violation of paragraph (e) will subject a lawyer to disciplinary action, the lawyer's decisions 
whether or how to act should not constitute grounds for discipline unless the lawyer's conduct was 
required by law, or the lawyer’s conduct in the light of those decisions was unreasonable under all existing 
circumstances as they reasonably appeared to the lawyer. This construction necessarily follows from the 
fact that paragraph (e) bases the lawyer's affirmative duty to act on how the situation “reasonably 
appears” to the lawyer, while that imposed by paragraph (f) arises only when a lawyer “knows” that the 
lawyer's services have been misused by the client. See also Rule 3.03(b). 
 
Withdrawal 
 
21. If the lawyer's services will be used by the client in materially furthering a course of criminal or 
fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.15(a)(1). After withdrawal, a lawyer's 
conduct continues to be governed by Rule 1.05. The lawyer's duties of mandatory disclosure under 
paragraph (e) are not affected by termination of the relationship. If disclosure during the relationship was 
permissive, disclosure thereafter remains permissive under paragraphs (6), (7), and (8) if the further 
requirements of such paragraph are met. Neither this Rule nor Rule 1.15 prevents the lawyer from giving 
notice of the fact of withdrawal, and no rule forbids the lawyer to withdraw or disaffirm any opinion, 
document, affirmation, or the like. 
 
Other Rules 
 
22. Various other Texas Disciplinary Rules of Professional Conduct permit or require a lawyer to disclose 
information relating to the representation. See Rules 1.07, 1.12, 2.02, 3.03 and 4.01. In addition to these 
provisions, a lawyer may be obligated by other provisions of statutes or other law to give information 
about a client. Whether another provision of law supersedes Rule 1.05 is a matter of interpretation 
beyond the scope of these Rules, but sub-paragraph (c)(4) protects the lawyer from discipline who acts 
on reasonable belief as to the effect of such laws. 
 
Permitted Disclosure or Use When the Lawyer Seeks Legal Advice 
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23.  A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal advice 
about the lawyer's responsibility to comply with these Rules. In most situations, disclosing or using 
confidential information to secure such advice will be impliedly authorized for the lawyer to carry out the 
representation. Even when the disclosure or use is not impliedly authorized, subparagraph (c)(9) allows 
such disclosure or use because of the importance of a lawyer's compliance with these Rules. 
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Proposed Comment 
If Proposed Rule 1.16 is adopted, the Comment should read as follows: 

1. The normal client-lawyer relationship is based on the assumption that the client,
when properly advised and assisted, is capable of making decisions about important matters. 
However, maintaining the ordinary client-lawyer relationship may not be possible when the 
client suffers from a mental impairment, is a minor, or for some other reason has a diminished 
capacity to make adequately considered decisions regarding representation. In particular, a 
severely incapacitated person may have no power to make legally binding decisions. 
Nevertheless, a client with diminished capacity often can understand, deliberate on, and reach 
conclusions about matters affecting the client's own well-being. For example, some people of 
advanced age are capable of handling routine financial matters but need special legal protection 
concerning major transactions. Also, some children are regarded as having opinions entitled to 
weight in legal proceedings concerning their custody. 

2. In determining the extent of the client's diminished capacity, the lawyer should
consider and balance such factors as the client's ability to articulate reasoning leading to a 
decision, variability of state of mind, and ability to appreciate consequences of a decision; the 
substantive fairness of a decision; and the consistency of a decision with the lawyer's knowledge 
of the client's long-term commitments and values. 

3. The fact that a client suffers from diminished capacity does not diminish the lawyer's
obligation to treat the client with attention and respect. Even if the client has a guardian or 
other legal representative, the lawyer should, as far as possible, accord the client the normal 
status of a client, particularly in maintaining communication. If a guardian or other legal 
representative has been appointed for the client, however, the law may require the client's 
lawyer to look to the representative for decisions on the client's behalf. If the lawyer represents 
the guardian as distinct from the ward and is aware that the guardian is acting adversely to the 
ward's interest, the lawyer may have an obligation to prevent or rectify the guardian's 
misconduct. 

4. The client may wish to have family members or other persons participate in
discussions with the lawyer; however, paragraph (a) requires the lawyer to keep the client's 
interests foremost and, except when taking protective action authorized by paragraph (b), to 
look to the client, not the family members or other persons, to make decisions on the client's 
behalf. In matters involving a minor, whether the lawyer should look to the parents as natural 
guardians may depend on the type of proceeding or matter in which the lawyer is representing 
the minor. 

Taking Protective Action 

5. Paragraph (b) contains a non-exhaustive list of actions a lawyer may take in certain
circumstances to protect a client who does not have a guardian or other legal representative. 
Such actions could include consulting with family members, using a reconsideration period to 
permit clarification or improvement of circumstances, using voluntary surrogate decision-
making tools such as existing durable powers of attorney, or consulting with support groups, 
professional services, adult-protective agencies, or other individuals or entities that have the 
ability to protect the client. In taking any protective action, the lawyer should be guided by such 
factors as the client's wishes and values to the extent known, the client's best interests, and the 
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goals of intruding into the client's decision-making autonomy to the least extent feasible, 
maximizing client capacities, and respecting the client's family and social connections. 

6. A client with diminished capacity also may cause or threaten physical, financial, or
other harm to third parties. In such situations, the client's lawyer should consult applicable law 
to determine the appropriate response. 

7. When a legal representative has not been appointed, the lawyer should consider
whether an appointment is reasonably necessary to protect the client's interests. Thus, for 
example, if a client with diminished capacity has substantial property that should be sold for the 
client's benefit, effective completion of the transaction may require appointment of a legal 
representative. In addition, applicable law provides for the appointment of legal representatives 
in certain circumstances. For example, the Texas Family Code prescribes when a guardian ad 
litem, attorney ad litem, or amicus attorney should be appointed in a suit affecting the parent-
child relationship, and the Texas Probate Code prescribes when a guardian should be appointed 
for an incapacitated person. In many circumstances, however, appointment of a legal 
representative may be more expensive or traumatic for the client than circumstances in fact 
require. Evaluation of such circumstances is a matter entrusted to the lawyer's professional 
judgment. In considering alternatives, the lawyer should be aware of any law that requires the 
lawyer to advocate on the client's behalf for the action that imposes the least restriction. 

Disclosure of the Client's Condition 

8. Disclosure of the client's diminished capacity could adversely affect the client's
interests. For example, raising the question of diminished capacity could, in some 
circumstances, lead to proceedings for involuntary commitment. As with any client-lawyer 
relationship, information relating to the representation of a client is confidential under Rule 
1.05. However, when the lawyer is taking protective action, paragraph (b) of this Rule permits 
the lawyer to make necessary disclosures. Given the risks to the client of disclosure, paragraph 
(c) limits what the lawyer may disclose in consulting with other individuals or entities or in
seeking the appointment of a legal representative. At the very least, the lawyer should
determine whether it is likely that the person or entity consulted will act adversely to the client's
interests before discussing matters related to the client.

Emergency Legal Assistance 

[9] In an emergency where the health, safety or a financial interest of a person with seriously
diminished capacity is threatened with imminent and irreparable harm, a lawyer may take legal action on 
behalf of such a person even though the person is unable to establish a client-lawyer relationship or to 
make or express considered judgments about the matter, when the person or another acting in good faith 
on that person's behalf has consulted with the lawyer. Even in such an emergency, however, the lawyer 
should not act unless the lawyer reasonably believes that the person has no other lawyer, agent or other 
representative available. The lawyer should take legal action on behalf of the person only to the extent 
reasonably necessary to maintain the status quo or otherwise avoid imminent and irreparable harm. A 
lawyer who undertakes to represent a person in such an exigent situation has the same duties under 
these Rules as the lawyer would with respect to a client. 

[10] A lawyer who acts on behalf of a person with seriously diminished capacity in an
emergency should keep the confidences of the person as if dealing with a client, disclosing them 
only to the extent necessary to accomplish the intended protective action. The lawyer should 
disclose to any tribunal involved and to any other counsel involved the nature of his or her 
relationship with the person. The lawyer should take steps to regularize the relationship or 
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implement other protective solutions as soon as possible. Normally, a lawyer would not seek 
compensation for such emergency actions taken.  
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(Revised Comments for 1.02g) 

Comment: 

Scope of Representation 

1. Both lawyer and client have authority and responsibility in the objectives and means of
representation. The client has ultimate authority to determine the objectives to be served by legal
representation, within the limits imposed by law, the lawyer's professional obligations, and the agreed
scope of representation. Within those limits, a client also has a right to consult with the lawyer about
the general methods to be used in pursuing those objectives. The lawyer should assume responsibility
for the means by which the client's objectives are best achieved. Thus, a lawyer has very broad
discretion to determine technical and legal tactics, subject to the client's wishes regarding such matters
as the expense to be incurred and concern for third persons who might be adversely affected.

2. Except where prior communications have made it clear that a particular proposal would be
unacceptable to the client, a lawyer is obligated to communicate any settlement offer to the client in a
civil case; and a lawyer has a comparable responsibility with respect to a proposed plea bargain in a
criminal case.

3. A lawyer should consult with the client concerning any such proposal, and generally it is for the client
to decide whether or not to accept it. This principle is subject to several exceptions or qualifications.
First, in class actions a lawyer may recommend a settlement of the matter to the court over the
objections of named plaintiffs in the case. Second, in insurance defense cases a lawyer's ability to
implement an insured client's wishes with respect to settlement may be qualified by the contractual
rights of the insurer under its policy. Finally, a lawyer's normal deference to a client's wishes concerning
settlement may be abrogated if the client has validly relinquished to a third party any rights to pass
upon settlement offers. Whether any such waiver is enforceable is a question largely beyond the scope
of these rules. But see comment 5 below. A lawyer reasonably relying on any of these exceptions in not
implementing a client's desires concerning settlement is, however, not subject to discipline under this
Rule.

Limited Scope of Representation 

4. The scope of representation provided by a lawyer may be limited by agreement with the client or by
the terms under which the lawyer's services are made available to the client. For example, a retainer
may be for a specifically defined objective. Likewise, representation provided through a legal aid agency
may be subject to limitations on the types of cases the agency handles. Similarly, when a lawyer has
been retained by an insurer to represent an insured, the representation may be limited to matters
related to the insurance coverage. The scope within which the representation is undertaken also may
exclude specific objectives or means, such as those that the lawyer or client regards as repugnant or
imprudent.
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5. An agreement concerning the scope of representation must accord with the Disciplinary Rules of
Professional Conduct and other law. Thus, the client may not be asked to agree to representation so
limited in scope as to violate Rule 1.01, or to surrender the right to terminate the lawyer's services or
the right to settle or continue litigation that the lawyer might wish to handle differently.

6. Unless the representation is terminated as provided in Rule 1.15, a lawyer should carry through to
conclusion all matters undertaken for a client. If a lawyer's representation is limited to a specific matter
or matters, the relationship terminates when the matter has been resolved. If a lawyer has represented
a client over a substantial period in a variety of matters, the client may sometimes assume that the
lawyer will continue to serve on a continuing basis unless the lawyer gives notice to the contrary. Doubt
about whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in
writing, so that the client will not mistakenly suppose the lawyer is looking after the client's affairs when
the lawyer has ceased to do so. For example, if a lawyer has handled a judicial or administrative
proceeding that produced a result adverse to the client but has not been specifically instructed
concerning pursuit of an appeal, the lawyer should advise the client of the possibility of appeal before
relinquishing responsibility for the matter.

Criminal, Fraudulent and Prohibited Transactions 

7. A lawyer is required to give an honest opinion about the actual consequences that appear likely to
result from a client's conduct. The fact that a client uses advice in a course of action that is criminal or
fraudulent does not, of itself, make a lawyer a party to the course of action. However, a lawyer may not
knowingly assist a client in criminal or fraudulent conduct. There is a critical distinction between
presenting an analysis of legal aspects of questionable conduct and recommending the means by which
a crime or fraud might be committed with impunity.

8. When a client's course of action has already begun and is continuing, the lawyer's responsibility is
especially delicate. The lawyer may not reveal the client's wrongdoing, except as permitted or required
by Rule 1.05. However, the lawyer also must avoid furthering the client's unlawful purpose, for example,
by suggesting how it might be concealed. A lawyer may not continue assisting a client in conduct that
the lawyer originally supposes is legally proper but then discovers is criminal or fraudulent. Withdrawal
from the representation, therefore, may be required. See Rule 1.15(a)(1).

9. Paragraph (c) is violated when a lawyer accepts a general retainer for legal services to an enterprise
known to be unlawful. Paragraph (c) does not, however, preclude undertaking a criminal defense
incident to a general retainer for legal services to a lawful enterprise.

10. The last clause of paragraph (c) recognizes that determining the validity or interpretation of a statute
or regulation may require a course of action involving disobedience of the statute or regulation or of the
interpretation placed upon it by governmental authorities.

11. Paragraph (d) requires a lawyer in certain instances to use reasonable efforts to dissuade a client
from committing a crime or fraud. If the services of the lawyer were used by the client in committing a
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crime or fraud, paragraph (e) requires the lawyer to use reasonable efforts to persuade the client to take 
corrective action. 

Client Under a Disability 

12. Paragraph (a) assumes that the lawyer is legally authorized to represent the client. The usual
attorney-client relationship is established and maintained by consenting adults who possess the legal
capacity to agree to the relationship. Sometimes the relationship can be established only by a legally
effective appointment of the lawyer to represent a person. Unless the lawyer is legally authorized to act
for a person under a disability, an attorney-client relationship does not exist for the purpose of this rule.

13. If a legal representative has already been appointed for the client, the lawyer should ordinarily look
to the representative for decisions on behalf of the client. If a legal representative has not been
appointed, paragraph (g) requires a lawyer in some situations to take protective steps, such as initiating
the appointment of a guardian. The lawyer should see to such appointment or take other protective
steps when it reasonably appears advisable to do so in order to serve the client's best interests. See Rule
1.05(c)(4), d(1) and (d)(2)(i) in regard to the lawyer's right to reveal to the court the facts reasonably
necessary to secure the guardianship or other protective order.
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Proposed Future Timeline for June or July meetings 

Below is a proposed future timeline for any rules that are voted as ready for publication at either the 
June or July meetings. It is important that we have dates nailed down before we publish so that the 
publication will also give readers notice of the end date of the comment period and notice of the date 
and details of the public hearing. 

Publications – Publications will include details on dates and participation methods for the comment 
period and the public hearing. 

• Texas Bar Journal - September 1, 2018 - COMPLETE

(Please note that after the June 11, 2018 meeting it will be too late to get the rules published in the 
July Bar Journal and the Bar Journal does not publish an August issue.) 

• Texas Register – August 22, 2018 - COMPLETE

Comment Period- November 1, 2018 
After publication comments will be accepted through November 1, 2018. 

Public Hearing- October 10, 2018  
There will be a public hearing sometime during the comment period. We have tentatively scheduled it 
for October 10, 2018 because we have to hold it in the big room, Room 101, and that means we have to 
reserve it well in advance.  

There is nothing in the statute that tells us any specifics about the public hearing, such as does the 
whole Committee or a quorum have to be there or just the Chairman.  We have learned that when the 
SBOT has its budget public hearing, only one person attends as a representative of SBOT and that is 
usually the SBOT President. 

Additionally, the Chairman could hand off the responsibility to another member of the Committee to be 
his proxy and representative of the Committee. If the Chairman wants to use a proxy, it would probably 
be easier for someone who lives in Austin, such as Claude or Amy, to attend and preside over the public 
hearing. 

Final Vote by Committee on the Proposed Rule- November 7, 2018 or December 5, 2018 
The Committee must vote on whether to recommend a proposed rule to the Board of Directors at either 
the November 7, 2018 meeting or the December 5, 2018 meeting.  This vote must be held at a meeting 
open to the public and with notice to the public. 
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Possible Future Timeline for Advertising Rules 

NOTE: Committee timeline begins July 11, 2018. The following dates are the maximum amount of time 
pursuant to the statute 

Deadline to Initiate – September 8, 2018 

Publications – Publications will include details on dates and participation methods for the comment 
period and the public hearing. 

• Texas Bar Journal - March 1, 2019 (Must Submit by February 1, 2019)
• Texas Register – March 1, 2019 (Must Submit by February 20, 2019)

Comment Period- March 1, 2019 through April 29, 2019 
After publication comments will be accepted through April 29, 2019. 

Public Hearing- To be held during comment period 

Deadline for Final Vote - June 27, 2019 
This vote must be held at a meeting open to the public and with notice to the public. 
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TERM EXPIRING DECEMBER 31, 2020

M. Lewis Kinard, Chair - Dallas

Claude Ducloux - Austin

Vincent Johnson - San Antonio

ABOUT
The Committee on Disciplinary Rules and Referenda (CDRR) was created by the 2017 Texas Legislature in Senate Bill 

302. The committee consists of nine members. Seven attorney members and two non-attorney public members. The

committee shall:

1. Regularly review the Texas Disciplinary Rules of Professional Conduct and the Texas Rules of Disciplinary

Procedure

2. At least annually issue to the Supreme Court and the board of directors a report on the adequacy of the rules

3. Oversee the initial process for proposing a disciplinary rule

The committee consists of nine members, including:

◾Three attorneys appointed by the president of the State Bar;

◾One non-attorney public member appointed by the president of the State Bar;

◾Four attorneys appointed by the Supreme Court; and

◾One non-attorney public member appointed by the Supreme Court.

The president of the State Bar and the chief justice of the Supreme Court shall alternate designating an attorney 

member of the committee to serve as the presiding officer of the committee for a term of one year.

C i b d h i h hi d f h b ’ i i h 

 TERM EXPIRING DECEMBER 31, 2019

Timothy Belton (Public Member) - Bellaire

Amy Enlow Bresnen - Austin

Harold Frederick "Rick" Hagen - Denton

 

 TERM EXPIRING DECEMBER 31, 2018

Hon. Dennise Garcia - Dallas

W. Carl Jordan - Houston

Jane Anderson King (Public Member) - Canyon
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YEAR ONE

Committed to creating a transparent process, a website website was developed for the committee to communicate and 

gather feedback. Visit www.texasbar.com/CDRR to learn more.

Members of the public are welcome to attend each quarterly meeting at the Texas Law Center.

Quarterly meetings take place one week prior to State Bar of Texas Board of Directors meetings. Quarterly meetings will 

be held at the Texas Law Center at 10:30 a.m.

Any necessary monthly meetings will be held on the Wednesday of the first full work week of

each month at 10:00 a.m. The public can listen to all meetings via teleconference:

Call-in: 1-605-475-5604 Passcode: 2870504#
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The Committee wasted little time getting the ball rolling. A poll was conducted to determine where to begin.  The first 

rules reviewed included:

- Confidentiality - Ethics Advice 1.05(c)

-Confidentiality-Childer/Elder Abuse 1.05(e)

-Confidentiality - Substantial Bodily Harm 1.05(e)

-Diminished Capacity 1.02(g)

-Candor Toward the Tribunal - Child - Elder Abuse 3.03(a)(2)

YEAR ONE - RULE REVIEW

ADVERTISING 

On June 20, 2018 the State Bar of Texas Board of 

Directors approved the submission of the Advertising 

Review Committee (ARC) report to CDRR and requests 

initiation of the rule proposal process on the lawyer 

advertising rules.

NEXT STEPS  

Proposed disciplinary rule changes were published in the September issue of the Texas Bar Journal and the August 22 

issue of the Texas Register. A public hearing for these rules is scheduled for October 10 at the Texas Law Center. Comments 

will be accepted through November 1.

Advertising rules were initiated on ______ __. They will be published in the March issue of the Texas Bar Journal and the 

March 1 issue of the Texas Register.

TEXAS DISCIPLINARY RULES 

The Committee voted to recommend:

-Comments to rules 1.05(e) and 1.05(c)

- Deletion of Rule 1.02(g) and the adoption of a new

rule, Rule 1.16

- Amending Rule 1.05(c), Ethics Advice, to add a ninth

subsection
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