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Innocence Project of Texas 
300 Burnett Street, #160 
Fort Worth, TX 76102 

September 6, 2022 

To the Committee on Disciplinary Rules and Referenda: 

As the executive director and co-founder of the Innocence Project of Texas, I very much 
appreciate the appointment to serve on the CDRR sub-committee which, as you know, 
met on these proposed new rules under 3.09 (special Rules for Prosecutors), this past 
July 5, July 28, and August 31. 

Enclosed with this letter is what I submitted to the subcommittee on July 27, 2022 and 
was made a part of the materials for the August 3, Committee Meeting (Bates stamped 
pp. 4-5). I would ask that both be made part of the materials for the upcoming September 
7, meeting. 

At the three subcommittee meetings, I invited guests to address the subcommittee. 
Among them were five former prosecutors, three of whom had been federal prosecutors. 
All were very much in favor of Texas adopting the ABA Model Rules as published in the 
March issue of the Texas Bar Journal, or a very close version, that included the duties to 
disclose, investigate, or make reasonable efforts to cause an investigation to be 
conducted, and when the evidence was clear and convincing take steps to remedy the 
wrongful conviction of the actually innocent person. 

A sixth guest, Karen Kennard, is the sister of Innocence Project of Texas posthumous 
exoneree Timothy Cole. Ms. Kennard is the former City Attorney for the City of Austin and 
is now a managing partner of the Austin office of a large, national civil law firm. She spoke 
about how had the prosecutors in her brother’s case followed these proposed rules, 
including timely disclosure, investigation, and efforts to remedy, her brother could have 
been exonerated prior to his tragic death in prison, instead of being exonerated 
posthumously, years later. 

In the last subcommittee meeting held on August 31, several prosecutors or 
spokespeople for prosecutors appeared and addressed the subcommittee. Their biggest 
complaints were (1) the proposed new rules would give rise to frivolous disciplinary 
complaints that the grievance committees could not be trusted to handle appropriately, 
and (2) the smaller offices did not have the resources to conduct an appropriate 
investigation once they became aware of the substantial likelihood an innocent person 
had been wrongfully convicted by their office. 

As to the first concern, both the Model Rules and my proposed rule contain a comment 
that reads as follows: 

9. A prosecutor’s independent judgment made in good faith, that the
new evidence is not such a nature as to trigger the obligations of
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Innocence Project of Texas 
300 Burnett Street, #160 
Fort Worth, TX 76102 

sections (f) and [what is now (g)], though subsequently determined 
to have been erroneous, does not constitute a violation of this Rule. 

This comment should alleviate the expressed concern. Further, I would be fine with 
moving this language, or similar language, from the comments to the body of the Rule 
itself. I believe Arizona has done something similar. 

Further, there are plenty of already existing rules that can be the basis of frivolous 
complaints against any lawyer, including prosecutors. These proposed new rules, I 
believe, would be among the least likely to be misused as such. I believe based on my 
experience that, historically, the grievance committees have done a good job of handling 
any frivolous complaints against prosecutors. I have never known or even heard of a 
prosecutor, who was acting reasonably, to be disciplined in any way. That said, I am sure 
we can all agree that the inconvenience of dealing with a frivolous grievance is much less 
than the profound injustice of continued imprisonment for an innocent person.  

As to the second big complaint about lack of resources to investigate cases in which there 
is new, credible evidence or information that creates a substantial likelihood that their 
office participated in convicting an innocent person, both the Model Rule and my 
proposed Rule give them an alternative. They are not required to undertake further 
investigation if they simply “make reasonable efforts to cause an investigation,” to 
determine whether an innocent person has been convicted. Reasonable efforts to cause 
an investigation could include bringing the matter to the attention of the court with the 
authority to appoint an attorney to conduct an investigation and cooperating in that 
investigation. Such reasonable actions to rectify a profound injustice do not require a 
great deal of resources. 

It is my hope that the Committee will vote favorably as to the proposed Rules as it did last 
February, with the one change of eliminating former subsection (g) as my July 27 letter 
sets out, and which had been the target of much consternation among many of the 
prosecutors, as expressed in their public comments at last April’s meeting and otherwise. 

Sincerely, 

Mike Ware, 
Executive Director 
Innocence Project of Texas 

Enclosure 
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