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I do not believe the proposed rule finds an appropriate balance between the expectations of
a prospective client and need to gather some information before deciding to take on a
matter. There are areas of practice – notably family law – where clients are often advised to
call as many potential opposing counsel as possible with the goal of creating conflicts that
will eliminate them from representing the client. The proposed rule makes that manipulation
much easier. Apart from deliberate abuse clients generally do not want their first
consultation to end before it begins with a demand for the name of the opposing parties so
conflicts can be run; in fact, it may not be possible to determine if there is a conflict without
some information.
I believe the proposed rule should be amended to:

a. require that attorneys inform prospective clients at the outset that information
exchanged is not confidential unless the client explicitly requests it,
b. provide that information is confidential only if (i) the prospective client requests
it and (ii) it is not known to any adverse party and is of a type that would be
reasonably expected to provide an advantage to adverse parties,
c. provide that the rule does not apply to unsolicited written communications
(email, text, snail mail etc) from the prospective client provided the attorney
receiving the communication promptly informs the client that the prospective
client’s information will not be treated as confidential unless and attorneyclient relationship is formed and
d. does not apply at all to a prospective client who is already represented by
counsel in the same or a related matter.
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MEMO TO: Committee On Disciplinary Rules
RE:

Proposed Rule 1.18 – Prospective Client

In response to the requests for comments concerning the proposed rules, we
have the following comments for consideration by the committee:
1. In general, the terminology of the proposed rule is vague or overly broad.
As a result, the rule extends the parameters of the rule beyond reasonable
boundaries.
2. The terminology defining a “prospective client” as a person who speaks
with a lawyer about the “possibility of forming a client-lawyer relationship”
is overly broad. Those terms allow any person who speaks with a lawyer
concerning any topic to claim he/she is entitled to the protection of the
rule.
3. The terminology prohibiting communication states the lawyer is not to
“use or reveal” any “information”.
The language is overly broad.
Prohibiting the dissemination of confidential communications to the
detriment of a potential client is an understandable objective. As
proposed, the rule covers a much wider area by forbidding all “use” of all
information of all kinds without regard to the nature of the information or
whether it is damaging to the potential client.
4. The terminology concerning the permissible release of information that is
“generally known” is indefinite and overly broad. There is no definition or
standard by which to discern the persons to whom the information is
common knowledge.
5. The terminology allowing the dissemination of information that is “not
disadvantageous” to the prospective client is vague in nature. An overall
look at the Rule appears to state –
a. all communications are “information”,
b. the “use” of that information is prohibited,
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To the Committee:
Comment
The problem with the proposed rule, section (C), is that it sets up a clear method for any lawyer or client to
disqualify an adverse lawyer. Suppose a person, call him the Defendant: 1) has been sued, or 2) is subject to a
demand letter, or 3) has knowledge that a person with an as yet unstated claim has at times used a particular lawyer
with known expertise and ability, herein called Lawyer King Kong. Suppose that said Defendant or his lawyer
wants to prevent King Kong from being involved in the dispute. Suppose further that to achieve this end said
Defendant makes an appointment with King Kong and in the initial meeting makes statements that will disqualify
King Kong, under this rule, from representing the claimant. In such a situation the Defendant will be able to prevent
the claimant from using his lawyer of choice.
The proposed rule simply invites more gamesmanship and will substitute one bad outcome for another. It is,
therefore, not advisable to enact this rule.
Yours truly,
Jackson Walls,
Amarillo, Texas
Bar Card: 20793500

proposed rule will multiply operations costs and overhead for all attorneys in a financially significant
manner. Further the proposed Rule will adversely impact attorneys practicing in smaller markets such as
Lubbock. And it would be particularly devastating to attorneys practicing in small towns such as Plainview,
Levelland, Brownfield, etc. A link to the proposed rule can be found on the email forwarded below.   I am
writing to request action by the LABA’s to oppose this proposed rule and for the reasons set forth below.
.
                My Understanding Of Proposed Rule 1.18
                My reading of the proposed rule is as follows: Under the proposed rule anyone who “consults”
with a lawyer regarding a prospective matter is a prospective client. Moreover, if the lawyer “receives
information” from the prospective client, he or she prohibited from undertaking representation adverse
to that client if he has received information that could be “significantly harmful” to that person in the
matter. Furthermore, and absent a rigorous screening process, every lawyer in the same firm is similarly
prohibited from undertaking said representation.   No definition or guidance is given as to what
constitutes “consultation” or what information might be considered “significantly harmful” to the
prospective client with regard to the matter.   As I read this rule, a party unilaterally sending an e-mail to
an attorney, without that attorneys consent, could potentially constitute a consultation and an ensuing
disqualification.    
                Burdensome And Higher Overhead Costs For Practitioners
                The primary problem with this rule is that keeping track of conflicts of interest is difficult as is.
Many firms pay vendors thousands and thousands of dollars every year for software systems to track
actual conflicts. Under this rule, this process will be Exponentially Expanded, attorneys and law firms will
now be ethically bound to track every errant email and stray phone call, so as to avoid a prospective
disqualification.   Our recordkeeping requirements are already onerous as is and this, quite simply, is a
bridge too far for a small firm practitioner such as myself. However, there is no question that enacting
this prospective Rule will multiply operating costs considerably for large and small firms alike.
                Problem of Strategic Disqualification And Disproportionate Impact On Attorneys Practicing In
Smaller Markets
                A secondary problem arises for attorneys practicing in smaller markets.   In that regard, most
attorneys on the civil side are familiar with the practice employed by certain parties known as “Strategic
Disqualification”. This occurs when a putative litigant will call an attorney, without having any intention of
retaining him or her, and speak with that attorney on a matter for the sole purpose of disqualifying that
attorney from representing the other side of the dispute. This happens frequently in Family Law cases,
but I have also seen it on the commercial side as well.  
                As written, proposed Rule 1.18 institutionalizes this practice. It penalizes lawyers who do
nothing more than receive an email, or who happen to take an unexpected phone call and are unable to
cut off the “prospective client” before “information” is revealed.   
Think about it in the context of the following hypothetical: I live in Pampa (population 17.235) and
I know my wife wants to file for divorce, which I do not want. So I preemptively and unilaterally send out
emails to every family law attorney in town which contains “information”. Now every firm in town is
automatically disqualified from representing my wife. And as such, my wife must now to Amarillo or some
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I practice in a small firm in Lubbock, and I have the following concerns about proposed Rule 1.18:

Proposed Rule 1.18 would make anyone who “consults” with a lawyer regarding a
prospective matter a prospective client. If the lawyer “receives information” from the
prospective client, he or she is prohibited from undertaking representation adverse to
that client if he has received information that could be “significantly harmful” to that
person in the matter. Furthermore, and absent a rigorous screening process, every
lawyer in the same firm is similarly prohibited from undertaking said representation.
This rule could expand record-keeping procedures—resulting in burdensome and higher
overhead costs—and adversely impact attorneys practicing in smaller markets, like me.
The rule could “institutionalize” the practice of “strategic disqualification,” where a
putative litigant will call an attorney, without any intention of retention, to disqualify an
attorney from representing a party on the other side of the dispute.
Thank you for the opportunity to give my input concerning the proposed rule.
Linda Russell
SBN: 24046778
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Comments
I am very much in favor of adoption of the proposed changes to rules 1.00 and 1.18. They appear to
codify what has always been the expectation of ethical practice and are entirely appropriate.
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How could a "screen" possibly work in today's electronic world?
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Comments
I assume that the underlying text being edited is the Preamble section of our current rules. My
comments are: (i) should the definition of "prospective client" currently contained in proposed Rule
1.18 be moved up here?; (ii) should we take a shot at defining "client," "represent" and "personally
represent"? Many years ago, the drafting committee that assembled the TDRPC punted on defining
those terms but it might be worth taking another run at doing that.

