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        Committee on Disciplinary Rules and Referenda 
 

Agenda 
 
Date and Time: Thursday, October 6, 2022 – 10:00 a.m. CDT by Teleconference  
 
Join by Meeting Link: https://texasbar.zoom.us/j/89504479815 
Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 895 0447 9815 
 
View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate 
 
 
1. Call to Order; Roll Call 
 
2. Comments from the Chair 
 
3. Discussion and Possible Action: Approval of the Minutes of the Last Meeting (Bates Numbers 

000003 – 000005) 
 
4. Discussion and Possible Action: Proposed Rule 3.09, Special Responsibilities of a Prosecutor, 

Texas Disciplinary Rules of Professional Conduct (TDRPC) (Bates Numbers 000006 – 
000018) 
 
Discuss Proposed Rule and Proposed Comments; Consider Recommendations of 
Subcommittee on Proposed Rule 3.09; Consider Possible Amendments to Proposed Rule and 
Recommendation of Proposed Rule to State Bar of Texas Board of Directors; Consider 
Possible Amendments to and Recommendation of Comments to Proposed Rule   
 

5. Discussion and Possible Action: Proposed Rule 5.05, Unauthorized Practice of Law, TDRPC 
(Bates Numbers 000019 – 000035) 
 
Consider Possible Publication of Proposed Rule Amendments in the Texas Bar Journal and 
Texas Register 
 

6. Discussion and Possible Action: Proposed Rule 1.08, Conflict of Interest: Prohibited 
Transactions, TDRPC 
 
Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule 
Amendments in the Texas Bar Journal and Texas Register 

7. Discussion and Possible Action: Proposed Rules Part IV. Non-Client Relationships, TDRPC 

Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule 
Amendments in the Texas Bar Journal and Texas Register 
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8. Discussion and Possible Action: Proposed Rules 5.01 – 5.04, Part V. Law Firms and 
Associations, TDRPC 
 
Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule 
Amendments in the Texas Bar Journal and Texas Register 
 

9. Discussion: General Review of Texas Disciplinary Rules of Professional Conduct (TDRPC) 
and Texas Rules of Disciplinary Procedure (TRDP)  
 

10. Agenda Items for Next Meetings 
 

11. Adjourn 
____________________________________________________________________________ 
Under the Americans with Disabilities Act, an individual with a disability must have an equal 
opportunity for effective communication and participation in public meetings. Reasonable 
modifications and equal access to communications will be provided upon request. For assistance, 
please contact Jennifer Reames at (800) 204-2222 or (512) 427-1463 (extension 1415) at least two 
working days prior to the scheduled meeting so that appropriate arrangements can be made. 
Individuals with speech or hearing disabilities can contact Ms. Reames by routing through Relay 
Texas at phone number 7-1-1 or another designated phone number provided at relaytexas.com. 
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Duties of Prosecutors -- Wrongful Convictions 
 
TO: Committee on Disciplinary Rules and Referenda (CDRR) 
 
FROM: CDRR Subcommittee on Proposed Amendments to Texas Disciplinary Rule 3.09 

Rick Hagen, Chair; Robert L. Denby, Member, and Vincent R. Johnson, Member 
 
Approved by the Subcommittee on September 27, 2022 
File Rev. 105 

 
 

The subcommittee unanimously recommends these changes to Texas Disciplinary Rule of Professional 
Conduct 3.09 (Duties of Prosecutors): 

 

ADD to the blackletter rule: 

(f) When a prosecutor knows of new and credible information creating a reasonable likelihood that a 
convicted defendant did not commit an offense for which the defendant was convicted, the prosecutor 
shall: 

(1) if the conviction was obtained in the prosecutor’s jurisdiction: 

(i) promptly disclose that information to: 

(A) the defendant; 

(B) the defendant’s counsel or, if there is none, the indigent defense appointing 
authority in the jurisdiction, if one exists; 

(C) the tribunal in which the defendant’s conviction was obtained; and 

(D) a statewide entity that examines and litigates claims of actual innocence. 

(ii) if the defendant is not represented by counsel, move the court in which the 
defendant was convicted to appoint counsel to assist the defendant concerning the 
information. 

(iii) cooperate with the defendant’s counsel by promptly providing all information in the 
prosecutor’s possession or under the prosecutor’s control regarding the underlying 
matter and the new information. 

(2) if the conviction was obtained in another jurisdiction, promptly disclose that information to 
the appropriate prosecutor in the jurisdiction where the conviction was obtained. 

(g) A prosecutor who concludes in good faith that information is not subject to disclosure under 
paragraph (f) does not violate this rule even if the prosecutor’s conclusion is subsequently determined 
to be erroneous. 
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ADD to the Comment:   

7. The word “new” as used in paragraph (f) means evidence or information unknown to 
a trial prosecutor at the time of the conviction or, if known to a trial prosecutor at the time of the 
conviction, never previously disclosed to the defendant or defendant’s counsel. When analyzing new 
evidence or information, the prosecutor must evaluate the substance of the information received, and 
not solely the credibility of the source, to determine whether the evidence or information creates a 
reasonable likelihood that the defendant did not commit the offense. 
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TCDLA founded in 1971 

 
 
September 26, 2022 
 
 
 
Mr. Lewis Kinard 
Chair, State Bar Committee on Disciplinary Rules and Referenda 
State Bar of Texas 
Texas Law Center 
1414 Colorado Street 
Austin, Texas 78701 
 
via email to: Lewis.Kinard@texasbar.com, Andrea.low@texasbar.com and 
Cory.squires@texasbar.com  
 
Re: Proposed Changes to Texas Disciplinary Rule of Professional Conduct 3.09 
 
Subcommittee and Committee Members: 
 
The importance of the fundamental purpose of Rule 3.09, which is to ensure that justice is 
done, cannot be overstated. At the heart of this purpose is the basic self-evident and inexorable 
tenet of our nation and state that no innocent person should ever be incarcerated, and if such a 
situation occurs, then we must do everything within our power to remedy that injustice. As a 
civilized society, we must all agree that it is inhumane to tolerate the incarceration of an 
innocent person for any reason. While we are quick to decry the illegal detention of Americans 
abroad by foreign regimes, we surely all realize that innocent people are imprisoned within the 
borders of our great state, and it is incumbent on us to do all we can within our powers to right 
that wrong. 
 
According to the National Registry of Exonerations, the United States hit an ignominious 
milestone in June of 2021, when exonerated defendants in our nation had collectively served 
over 25,000 years for crimes they had not committed. The average number of years spent 
behind bars by these innocent men and women was almost nine years – almost nine years per 
innocent individual, time spent locked up while waiting for someone to rectify a horrible 
miscarriage of justice. Those falsely convicted of violent crimes like murder and sexual assault 
spent even more time waiting for justice – fourteen and twelve years respectively on average.  
In Texas, there have been 441 exonerations. For those Texas exonerees who were fortunate 
enough to have had their long nightmare ended, they still lost a collective 2,335 years of their 
lives. Also, as we are painfully aware, for some the exoneration only comes posthumously, 
after the wrongfully convicted individual has died. 
 
We are writing you to make you aware of the Texas Criminal Defense Lawyers Association’s 
official position regarding the proposed changes currently being discussed by the committee 
and its subcommittee with regard to Rule 3.09 of the Texas Disciplinary Rules of Professional 
Conduct. TCDLA is the largest statewide based criminal defense lawyers association in the 
nation with over 3,800 members. 
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TCDLA’s mission statement is as follows: 
 

“To protect and ensure by rule of law those individual rights guaranteed by the Texas and Federal 
Constitutions in criminal cases; to resist the constant efforts which are being made to curtail these rights; to 
encourage cooperation between lawyers engaged in the furtherance of these objectives through educational 
programs and other assistance; and through this cooperation, education, and assistance to promote justice and 
the common good.” 
 

With the undisputed and horrific reality of false convictions of men and women in our state as a backdrop, and guided 
by our mission, TCDLA must vigorously voice our concerns regarding proposed changes to Rule 3.09, as they violate 
the protections under our federal and state constitutions that all individuals expect and have come to rely upon. The 
proposed revisions to Rule 3.09 negate the basic protections of any accused person to due process of law and 
protection from the state. It should be shocking to the conscience that some seem to value the government’s 
convenience or budgetary concerns over the protection and preservation of an innocent person’s right to life, liberty, 
and the pursuit of happiness. Our Founding Fathers would scoff at the idea that the government, with its vast resources, 
would prioritize saving money at the expense of an innocent person’s liberty, livelihood, and life. To paraphrase 
Benjamin Franklin, those who would forgo securing liberty due to budgetary restrictions deserve neither life, liberty, 
nor happiness themselves. 
 
With this being said, we would offer the following as our organization’s official position on this matter: We support 
the proposed ethical rule requiring prosecutors to promptly disclose information related to a likely innocent person’s 
conviction, investigate the circumstances that caused that injustice, and to take appropriate legal actions to remedy that 
wrong. Anything else reported or stated by others as to our position is absolutely inaccurate.  
 
It is our understanding that most right-thinking individuals now support the duty of a prosecutor to declare that he or 
she has discovered the injustice, but there are some (including the chair) who fail to support anything beyond that duty 
of disclosure and would not require of them the commonsensical and morally correct duties to investigate (or cause an 
investigation) and to affirmatively remedy the conviction.  In short, some people (most prosecutors included) have 
argued that once the prosecutor has disclosed the evidence of the innocent person’s wrongful conviction, that they have 
fulfilled completely their oath to seek justice and that they are absolved and relieved of any further obligations to right 
that wrong. 
 
Concerns have been expressed to the Committee by prosecutors about the impact of an ethical rule on prosecutorial 
immunity. Others question whether affirmatively taking actions to investigate and remedy the wrongfulness of the 
conviction would be too burdensome on the State as it relates to the prosecutor’s budget and resources. In reality, it 
seems the primary concern for these people seems to be weighing budgetary line items for the prosecutors against 
freeing the wrongfully convicted as quickly and efficiently as possible. How in the world can we ever be in a situation 
where we put a prosecutor’s budget or protestations of affordability above the liberty and freedom of an innocent 
individual?  The concept or suggestion that the Government’s budget should weigh against the quickest and most 
efficient route to the release of these innocent individuals is abhorrent to our organization, an affront to all criminal 
defense attorneys, would be absolutely shocking to a layperson (as evidenced by comments by a citizen member of the 
committee), and undermines the very fabric of our system of jurisprudence. 
 
Indeed, prosecutors have testified how the duties to investigate and remedy would cause them manpower dilemmas and 
financial ruin.  It is interesting to note that this is strikingly familiar refrain, similar to their objections which were 
previously lodged to the Michael Morton Act - how the fair and just discovery requirements of that act would paralyze 
their offices and lead to catastrophic financial problems for their prosecutorial budgets. Those prognostications of 
financial calamity and doom for the prosecutors offices turned out to be a false alarm. Now we are hearing similar 
echoes as it relates to them potentially having a duty to investigate and remedy the conviction of a likely innocent 
person under 3.09. 
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And to suggest that they won’t otherwise be investing money and manpower in post-conviction circumstances is 
nonsensical. The offices of the prosecutors across the state already spend time, effort, and money investigating post-
conviction cases every day while trying to defend writs of convicted individuals who are alleging that their convictions 
were tainted in some way.  
 
But, even if you accept the prosecutor’s concerns at face value, how do you draw a financial line in the sand saying 
that the State of Texas will not do everything in its power to correct the injustice of an innocent person’s wrongful 
conviction? TCDLA firmly believes and urges that Rule 3.09 should require not only the prompt disclosure by the 
prosecutors when they know of evidence that an innocent individual was convicted, but also that they be required to 
both undertake further investigation into the matter and take legal steps to remedy the conviction. We join united with 
CAPDS and IPTX in our concerns over this issue that innocent individuals should be protected at any expense. 
 
TCDLA does not support any other position that contradicts our previous position letter and today’s letter. We 
respectfully request that this letter be included in the Committee’s record in this matter. We also respectfully request 
the opportunity to appear before the Subcommittee and Committee to address the concerns of our organization, our 
members, and other criminal defense practitioners regarding the proposed revisions to Rule 3.09. 
 
In closing, we would remind all those considering this issue that, as a democratic nation, protecting innocent persons 
from wrongful conviction and incarceration is not only consistent with our values, but is the very cornerstone of our 
system of justice. 
 
 
Sincerely,  
 
TCDLA Executive Committee 
 

                  
Heather J. Barbieri John Hunter Smith David Guinn, Jr. Nicole DeBorde Hochglaube 
President President-Elect 1st Vice President 2nd Vice President 
 

                                 
Clay B. Steadman Sarah E. Roland Jeep Darnell Anne More Burnham 
Treasurer Secretary Voice Editor  Committee Member 

    
Monique Sparks  David L. Botsford Bobby D. Mims David E. Moore Kerri Anderson Donica 
Committee Member Past President  Past President  Past President  Past President 
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Rule 5.5: Unauthorized Practice of Law; Multijurisdictional Practice of Law

ABA Model Rules of Professional Conduct
Law Firms and Associations

Rule 5.5: Unauthorized Practice of Law; Multijurisdictional Practice of Law

Rule Text —

(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, 
or assist another in doing so.

(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or other systematic and continuous presence in 
this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction.

(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any 
jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively 
participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the 
lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably 
expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative resolution proceeding 
in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer's practice in a jurisdiction 
in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c) (2) or (c)(3) and arise out of or are reasonably related to the lawyer's practice in a 
jurisdiction in which the lawyer is admitted to practice.

(d) A lawyer admitted in another United States jurisdiction or in a foreign jurisdiction, and not disbarred or suspended 
from practice in any jurisdiction or the equivalent thereof, or a person otherwise lawfully practicing as an in-house 
counsel under the laws of a foreign jurisdiction, may provide legal services through an office or other systematic and 
continuous presence in this jurisdiction that:

(1) are provided to the lawyer's employer or its organizational affiliates, are not services for which the forum requires pro 
hac vice admission; and when performed by a foreign lawyer and requires advice on the law of this or another U.S. 
jurisdiction or of the United States, such advice shall be based upon the advice of a lawyer who is duly licensed and 
authorized by the jurisdiction to provide such advice; or

(2) are services that the lawyer is authorized by federal or other law or rule to provide in this jurisdiction.

(e) For purposes of paragraph (d):

(1) the foreign lawyer must be a member in good standing of a recognized legal profession in a foreign jurisdiction, the 
members of which are admitted to practice as lawyers or counselors at law or the equivalent, and subject to effective 
regulation and discipline by a duly constituted professional body or a public authority; or,

© 2022 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service 
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Rule 5.5: Unauthorized Practice of Law; Multijurisdictional Practice of Law

(2) the person otherwise lawfully practicing as an in-house counsel under the laws of a foreign jurisdiction must be 
authorized to practice under this Rule by, in the exercise of its discretion, [the highest court of this jurisdiction].

Comment —

[1] A lawyer may practice law only in a jurisdiction in which the lawyer is authorized to practice. A lawyer may be 
admitted to practice law in a jurisdiction on a regular basis or may be authorized by court rule or order or by law to 
practice for a limited purpose or on a restricted basis. Paragraph (a) applies to unauthorized practice of law by a lawyer, 
whether through the lawyer’s direct action or by the lawyer assisting another person. For example, a lawyer may not 
assist a person in practicing law in violation of the rules governing professional conduct in that person’s jurisdiction.

[2] The definition of the practice of law is established by law and varies from one jurisdiction to another. Whatever the 
definition, limiting the practice of law to members of the bar protects the public against rendition of legal services by 
unqualified persons. This Rule does not prohibit a lawyer from employing the services of paraprofessionals and 
delegating functions to them, so long as the lawyer supervises the delegated work and retains responsibility for their 
work. See Rule 5.3.

[3] A lawyer may provide professional advice and instruction to nonlawyers whose employment requires knowledge of 
the law; for example, claims adjusters, employees of financial or commercial institutions, social workers, accountants 
and persons employed in government agencies. Lawyers also may assist independent nonlawyers, such as 
paraprofessionals, who are authorized by the law of a jurisdiction to provide particular law-related services. In addition, a 
lawyer may counsel nonlawyers who wish to proceed pro se.

[4] Other than as authorized by law or this Rule, a lawyer who is not admitted to practice generally in this jurisdiction 
violates paragraph (b)(1) if the lawyer establishes an office or other systematic and continuous presence in this 
jurisdiction for the practice of law. Presence may be systematic and continuous even if the lawyer is not physically 
present here. Such a lawyer must not hold out to the public or otherwise represent that the lawyer is admitted to practice 
law in this jurisdiction. See also Rules 7.1(a) and 7.5(b).

[5] There are occasions in which a lawyer admitted to practice in another United States jurisdiction, and not disbarred or 
suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction under 
circumstances that do not create an unreasonable risk to the interests of their clients, the public or the courts. Paragraph 
(c) identifies four such circumstances. The fact that conduct is not so identified does not imply that the conduct is or is 
not authorized. With the exception of paragraphs (d)(1) and (d)(2), this Rule does not authorize a U.S. or foreign lawyer 
to establish an office or other systematic and continuous presence in this jurisdiction without being admitted to practice 
generally here.

[6] There is no single test to determine whether a lawyer’s services are provided on a “temporary basis” in this 
jurisdiction, and may therefore be permissible under paragraph (c). Services may be “temporary” even though the 
lawyer provides services in this jurisdiction on a recurring basis, or for an extended period of time, as when the lawyer is 
representing a client in a single lengthy negotiation or litigation.

[7] Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in any United States jurisdiction, which 
includes the District of Columbia and any state, territory or commonwealth of the United States. Paragraph (d) also 
applies to lawyers admitted in a foreign jurisdiction. The word “admitted” in paragraphs (c), (d) and (e) contemplates that 
the lawyer is authorized to practice in the jurisdiction in which the lawyer is admitted and excludes a lawyer who while 
technically admitted is not authorized to practice, because, for example, the lawyer is on inactive status.

[8] Paragraph (c)(1) recognizes that the interests of clients and the public are protected if a lawyer admitted only in 
another jurisdiction associates with a lawyer licensed to practice in this jurisdiction. For this paragraph to apply, 
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Rule 5.5: Unauthorized Practice of Law; Multijurisdictional Practice of Law

however, the lawyer admitted to practice in this jurisdiction must actively participate in and share responsibility for the 
representation of the client.

[9] Lawyers not admitted to practice generally in a jurisdiction may be authorized by law or order of a tribunal or an 
administrative agency to appear before the tribunal or agency. This authority may be granted pursuant to formal rules 
governing admission pro hac vice or pursuant to informal practice of the tribunal or agency. Under paragraph (c)(2), a 
lawyer does not violate this Rule when the lawyer appears before a tribunal or agency pursuant to such authority. To the 
extent that a court rule or other law of this jurisdiction requires a lawyer who is not admitted to practice in this jurisdiction 
to obtain admission pro hac vice before appearing before a tribunal or administrative agency, this Rule requires the 
lawyer to obtain that authority.

[10] Paragraph (c)(2) also provides that a lawyer rendering services in this jurisdiction on a temporary basis does not 
violate this Rule when the lawyer engages in conduct in anticipation of a proceeding or hearing in a jurisdiction in which 
the lawyer is authorized to practice law or in which the lawyer reasonably expects to be admitted pro hac vice. Examples 
of such conduct include meetings with the client, interviews of potential witnesses, and the review of documents. 
Similarly, a lawyer admitted only in another jurisdiction may engage in conduct temporarily in this jurisdiction in 
connection with pending litigation in another jurisdiction in which the lawyer is or reasonably expects to be authorized to 
appear, including taking depositions in this jurisdiction.

[11] When a lawyer has been or reasonably expects to be admitted to appear before a court or administrative agency, 
paragraph (c)(2) also permits conduct by lawyers who are associated with that lawyer in the matter, but who do not 
expect to appear before the court or administrative agency. For example, subordinate lawyers may conduct research, 
review documents, and attend meetings with witnesses in support of the lawyer responsible for the litigation.

[12] Paragraph (c)(3) permits a lawyer admitted to practice law in another jurisdiction to perform services on a temporary 
basis in this jurisdiction if those services are in or reasonably related to a pending or potential arbitration, mediation, or 
other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably 
related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice. The lawyer, however, must 
obtain admission pro hac vice in the case of a court-annexed arbitration or mediation or otherwise if court rules or law so 
require.

[13] Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to provide certain legal services on a temporary 
basis in this jurisdiction that arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the 
lawyer is admitted but are not within paragraphs (c)(2) or (c)(3). These services include both legal services and services 
that nonlawyers may perform but that are considered the practice of law when performed by lawyers.

[14] Paragraphs (c)(3) and (c)(4) require that the services arise out of or be reasonably related to the lawyer’s practice in 
a jurisdiction in which the lawyer is admitted. A variety of factors evidence such a relationship. The lawyer’s client may 
have been previously represented by the lawyer, or may be resident in or have substantial contacts with the jurisdiction 
in which the lawyer is admitted. The matter, although involving other jurisdictions, may have a significant connection with 
that jurisdiction. In other cases, significant aspects of the lawyer’s work might be conducted in that jurisdiction or a 
significant aspect of the matter may involve the law of that jurisdiction. The necessary relationship might arise when the 
client’s activities or the legal issues involve multiple jurisdictions, such as when the officers of a multinational corporation 
survey potential business sites and seek the services of their lawyer in assessing the relative merits of each. In addition, 
the services may draw on the lawyer’s recognized expertise developed through the regular practice of law on behalf of 
clients in matters involving a particular body of federal, nationally-uniform, foreign, or international law. Lawyers desiring 
to provide pro bono legal services on a temporary basis in a jurisdiction that has been affected by a major disaster, but 
in which they are not otherwise authorized to practice law, as well as lawyers from the affected jurisdiction who seek to 
practice law temporarily in another jurisdiction, but in which they are not otherwise authorized to practice law, should 
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Rule 5.5: Unauthorized Practice of Law; Multijurisdictional Practice of Law

consult the [Model Court Rule on Provision of Legal Services Following Determination of Major Disaster].

[15] Paragraph (d) identifies two circumstances in which a lawyer who is admitted to practice in another United States or 
a foreign jurisdiction, and is not disbarred or suspended from practice in any jurisdiction, or the equivalent thereof, may 
establish an office or other systematic and continuous presence in this jurisdiction for the practice of law. Pursuant to 
paragraph (c) of this Rule, a lawyer admitted in any U.S. jurisdiction may also provide legal services in this jurisdiction 
on a temporary basis. See also Model Rule on Temporary Practice by Foreign Lawyers. Except as provided in 
paragraphs (d)(1) and (d)(2), a lawyer who is admitted to practice law in another United States or foreign jurisdiction and 
who establishes an office or other systematic or continuous presence in this jurisdiction must become admitted to 
practice law generally in this jurisdiction.

[16] Paragraph (d)(1) applies to a U.S. or foreign lawyer who is employed by a client to provide legal services to the 
client or its organizational affiliates, i.e., entities that control, are controlled by, or are under common control with the 
employer. This paragraph does not authorize the provision of personal legal services to the employer’s officers or 
employees. The paragraph applies to in-house corporate lawyers, government lawyers and others who are employed to 
render legal services to the employer. The lawyer’s ability to represent the employer outside the jurisdiction in which the 
lawyer is licensed generally serves the interests of the employer and does not create an unreasonable risk to the client 
and others because the employer is well situated to assess the lawyer’s qualifications and the quality of the lawyer’s 
work. To further decrease any risk to the client, when advising on the domestic law of a United States jurisdiction or on 
the law of the United States, the foreign lawyer authorized to practice under paragraph (d)(1) of this Rule needs to base 
that advice on the advice of a lawyer licensed and authorized by the jurisdiction to provide it.

[17] If an employed lawyer establishes an office or other systematic presence in this jurisdiction for the purpose of 
rendering legal services to the employer, the lawyer may be subject to registration or other requirements, including 
assessments for client protection funds and mandatory continuing legal education. See Model Rule for Registration of 
In-House Counsel.

[18] Paragraph (d)(2) recognizes that a U.S. or foreign lawyer may provide legal services in a jurisdiction in which the 
lawyer is not licensed when authorized to do so by federal or other law, which includes statute, court rule, executive 
regulation or judicial precedent. See, e.g., Model Rule on Practice Pending Admission.

[19] A lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) or otherwise is subject to the 
disciplinary authority of this jurisdiction. See Rule 8.5(a).

[20] In some circumstances, a lawyer who practices law in this jurisdiction pursuant to paragraphs (c) or (d) may have to 
inform the client that the lawyer is not licensed to practice law in this jurisdiction. For example, that may be required 
when the representation occurs primarily in this jurisdiction and requires knowledge of the law of this jurisdiction. See 
Rule 1.4(b).

[21] Paragraphs (c) and (d) do not authorize communications advertising legal services in this jurisdiction by lawyers 
who are admitted to practice in other jurisdictions. Whether and how lawyers may communicate the availability of their 
services in this jurisdiction is governed by Rules 7.1 to 7.5.
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