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MEETING OF THE  
COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

 
November 3, 2022 
By Teleconference 

 
MINUTES 

 
CALL TO ORDER OF MEETING AND ROLL CALL 

 
Chair Kinard called the meeting to order at 10:03 a.m. Mr. Squires called the roll, and a quorum 
was present. 
 
Members Present: Chair M. Lewis Kinard; Timothy D. Belton; Amy Bresnen; Robert Denby; 
Claude Ducloux; Judge Phyllis Gonzalez; Rick Hagen; Professor Vincent Johnson; and Karen 
Nicholson. 
 
State Bar of Texas Staff Present: Seana Willing, Chief Disciplinary Counsel; Ray Cantu, Deputy 
Executive Director; Cory Squires, Staff Liaison; and Andrea Low, Disciplinary Rules and 
Referenda Attorney. 
 

COMMENTS FROM THE CHAIR 
 
Chair Kinard welcomed everyone to the meeting and thanked all who called in for their 
participation. He explained the Committee’s purpose and mandate, directed the public to the 
Committee’s website to find information about the Committee, and encouraged the public to 
participate in the process.  
 

APPROVAL OF THE MINUTES OF THE LAST MEETING 
 
Ms. Bresnen had not stated at the last meeting that she would present a draft of proposed Rule 5.05 
at the November 3, 2022, meeting and asked that the minutes reflect such. Mr. Ducloux moved to 
approve the Minutes of the October 6, 2022, meeting, as amended to indicate that Ms. Bresnen 
stated she would bring additional information to the next meeting. Ms. Brenen seconded the 
motion. The motion carried unanimously. 
 

PROPOSED RULE 3.09 (SPECIAL RESPONSIBILITIES OF A PROSECUTOR) 
OF THE TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT  

  
Mr. Hagen, chair of the subcommittee on Rule 3.09, presented the draft that the subcommittee 
prepared after it received comments from prosecutors and defense attorneys at a meeting held on 
October 19, 2022. He stated that the circulated draft did not include Section (f)(2), regarding the 
duty to disclose information to the prosecutor in the appropriate jurisdiction. He stated that the 
subcommittee recommended including Section (f)(2) and an amended comment in the draft for 
consideration and approval by the Committee. 
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Judge Gonzalez asked whether the proposed rule would impose a duty on a prosecutor to inform 
an immediate supervisor. Mr. Ducloux suggested that a comment to the rule should address that 
concern. 
 
Chair Kinard stated that the Committee cannot publish the proposed rule in the Texas Bar Journal 
earlier than January 2023 due to established publication deadlines. Therefore, the six-month period 
to publish the proposed rule will elapse prior to publication and the proposed rule is then 
withdrawn.  
 
Mr. Hagen moved to initiate the rule proposal process and to approve the draft proposed rule that 
was previously circulated with the addition of Section (f)(2) and an amendment to the proposed 
comment. Professor Johnson seconded the motion. The motion carried unanimously. 
 
Professor Johnson drafted and read aloud an amendment to the comment stating that it may be 
appropriate for a prosecutor to inform his or her supervisor about information related to the duties 
set forth by the rule. Mr. Ducloux moved to include the draft amendment to the comment in the 
rule proposal. Professor Johnson seconded the motion. The motion carried unanimously. 
 
The Committee expressed the intent to publish proposed Rule 3.09 in the January 2023 issue of 
the Texas Bar Journal and to set the date for a public hearing at the next meeting.  
 

PROPOSED RULE 5.05 (UNAUTHOIZED PRACTICE OF LAW) OF THE TEXAS 
DISCIPLINARY RULES OF PROFESSIONAL CONDUCT 

 
Ms. Bresnen, chair of the subcommittee on Rule 5.05, reported that the American Bar Association 
(ABA) has formed a working group to consider revisions to Model Rule 5.5 but that it will not 
have a draft soon. She stated that the Committee may: 1) codify ABA Formal Opinion 495, which 
allows for remote work; or 2) craft a new rule for Texas, although such action would precede ABA 
revisions. Mr. Denby explained the differences between the ABA opinion and the 
recommendations from the Association of Professional Responsibility Lawyers (APRL). 
 
Ms. Bresnen stated she would draft a proposed rule for consideration by the Committee.  
 

RULE 1.08 (CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS) OF THE 
TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT 

 
Mr. Ducloux explained the need to clarify Rule 1.08(a) to protect the client. He moved to initiate 
the rule proposal process. Ms. Bresnen seconded the motion. The motion carried unanimously. 
 
Mr. Ducloux moved to publish the proposed Rule 1.08 in the Texas Bar Journal and the Texas 
Register. Ms. Bresnen seconded the motion. The motion carried unanimously. 
  
PART IV (NON-CLIENT RELATIONSHIPS) OF THE TEXAS DISCIPLINARY RULES 

OF PROFESSIONAL CONDUCT 
 

Mr. Belton compared the rules in Part IV that were affected by the referendum in 2011 with the 
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current rules. He stated that he did not recommend any changes to the current rules but 
recommended changes to the comments similar to the changes proposed in 2011. Professor 
Johnson offered to assist with drafting the comments. The Committee discussed a request to the 
Supreme Court of Texas to order changes to the comments. 
 
Mr. Belton moved to initiate a proposal to amend the comments to Part IV. Professor Johnson 
seconded the motion. The motion carried unanimously. 
 

RULES 5.01 – 5.04 (LAW FIRMS AND ASSOCIATIONS) OF THE TEXAS 
DISCIPLINARY RULES OF PROFESSIONAL CONDUCT 

 
Mr. Denby contrasted the Texas rules, the ABA Model Rules, and the rules in other states. After 
discussion by the Committee, Mr. Denby stated that he would present a proposal on Rule 5.01 at 
the next meeting. He recommended that the Committee observe and evaluate experimental changes 
in other states and take no action on Rule 5.04 at this time. 
 
Ms. Nicholson stated that the Supreme Court of Texas requested the Texas Access to Justice 
Commission (TAJC) to consider modifications to the disciplinary rules that would allow qualified 
non-attorney paraprofessionals to provide limited legal services directly to low-income Texans 
and non-attorneys to have economic interests in entities that provide legal services to low-income 
Texans while preserving professional independence. Ms. Nicholson, as a member of the TAJC, 
agreed to report to the Committee on what input the TAJC seeks about the rule proposal process 
at the next meeting.  
 
The Committee took no action on this matter. 

 
ANNUAL REPORT FOR 2022 

 
Chair Kinard stated that no action is needed on the Annual Report for 2022, but that Committee 
members may review the Annual Report for 2021 and recommend any changes in content or 
format. Committee members should also provide their photographs and biographies. 

 
AGENDA ITEMS FOR FUTURE MEETINGS 

 
Chair Kinard asked whether Committee members had topics to add to the agenda for the December 
7, 2022, meeting. The Committee members had no topics to add.  
 
Chair Kinard reminded the public to submit questions and comments to the Committee’s email 
address and/or through its website. 

ADJOURNMENT 
 
Mr. Ducloux moved to adjourn the meeting. Ms. Bresnen seconded the motion. The motion carried 
unanimously. The meeting adjourned at 11:42 a.m.  
 


