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        Committee on Disciplinary Rules and Referenda 
 

Agenda 
 
Date and Time: Thursday, November 3, 2022 – 10:00 a.m. CDT by Teleconference  
 
Join by Meeting Link: https://texasbar.zoom.us/j/83372511242 
Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 833 7251 1242  
 
View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate 
 
 
1. Call to Order; Roll Call 
 
2. Comments from the Chair 
 
3. Discussion and Possible Action: Approval of the Minutes of the Last Meeting (Bates Numbers 

000003 – 000005) 
 
4. Discussion and Possible Action: Proposed Rule 3.09, Special Responsibilities of a Prosecutor, 

Texas Disciplinary Rules of Professional Conduct (TDRPC) (Bates Numbers 000006 – 
000031) 
 
Discuss Proposed Rule and Proposed Comments; Consider Recommendations of 
Subcommittee on Proposed Rule 3.09; Consider Possible Amendments to Proposed Rule and 
Possible Publication of Proposed Rule in the Texas Bar Journal and Texas Register; Consider 
Possible Amendments to and Recommendation of Comments to Proposed Rule   
 

5. Discussion and Possible Action: Proposed Rule 5.05, Unauthorized Practice of Law, TDRPC 
 
Consider Possible Publication of Proposed Rule Amendments in the Texas Bar Journal and 
Texas Register 
 

6. Discussion and Possible Action: Proposed Rule 1.08, Conflict of Interest: Prohibited 
Transactions, TDRPC (Bates Numbers 000032 – 000034) 
 
Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule 
Amendments in the Texas Bar Journal and Texas Register 

7. Discussion and Possible Action: Proposed Rules Part IV. Non-Client Relationships, TDRPC 

Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule 
Amendments in the Texas Bar Journal and Texas Register 

8. Discussion and Possible Action: Proposed Rules 5.01 – 5.04, Part V. Law Firms and 
Associations, TDRPC 
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Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule 
Amendments in the Texas Bar Journal and Texas Register 
 

9. Comments on Annual Report for 2022 (Bates Numbers 000035 – 000048) 
 

10. Agenda Items for Next Meetings 
 

11. Adjourn 
____________________________________________________________________________ 
Under the Americans with Disabilities Act, an individual with a disability must have an equal 
opportunity for effective communication and participation in public meetings. Reasonable 
modifications and equal access to communications will be provided upon request. For assistance, 
please contact Jennifer Reames at (800) 204-2222 or (512) 427-1463 (extension 1415) at least two 
working days prior to the scheduled meeting so that appropriate arrangements can be made. 
Individuals with speech or hearing disabilities can contact Ms. Reames by routing through Relay 
Texas at phone number 7-1-1 or another designated phone number provided at relaytexas.com. 
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Texas District & County Attorneys Association 

Rule 3.09 Committee 

Scott Brumley 
Potter County Attorney 

Chair 

 
 

October 17, 2022 
 
State Bar of Texas Committee on Disciplinary Rules and Referenda 
Rule 3.09 Drafting Subcommittee 
Via email 
 

Re: Proposed amendments to Texas Disciplinary Rule of Professional Conduct 
3.09 (Special Responsibilities of a Prosecutor) 

 
Dear Subcommittee Members: 
 
 At the request of Mr. Hagen, we write to apprise the subcommittee of 
prosecutors’ concerns about the proposal submitted on October 5, 2022, by Mr. Mike 
Ware, Executive Director of the Innocence Project of Texas.  The views expressed in this 
letter are those of the Texas District and County Attorneys Association (TDCAA) Rule 
3.09 Committee, as well as those of our colleagues in the United States Attorneys’ 
offices throughout Texas.  All of us, initially, thank the subcommittee for the 
opportunity to provide further input for the subcommittee’s consideration. 
 
A. Background of Recent Proposals. 
 
 As the subcommittee is aware, this issue and its associated deliberations are by 
now well developed.  On August 23, 2022, the TDCAA Rule 3.09 Committee submitted 
a proposal for amendment of Rule 3.09 that would impose the consensus requirement 
for disclosure of evidence or information creating a reasonable likelihood that a 
defendant did not commit an offense for which the defendant was convicted, but would 
not impose the duties to investigate or remedy reflected in ABA Model Rule 3.8 as 
urged by Mr. Ware and Professor Johnson.  Similar, though not identical, proposed 
language was submitted by Mr. Brit Featherston, the United States Attorney for the 
Eastern District of Texas on behalf of federal prosecutors.  Then, on October 5, 2022, Mr. 
Ware submitted his most recent proposal.  As it is our understanding that this proposal 
has taken center stage in the subcommittee’s deliberations, we begin by analyzing the 
new aspects of it. 
 
B. New Provisions. 
 
 Mr. Ware’s latest proposal would change previous language in subparagraph 
(f)(1)(i)(B).  It also would add new subparagraphs (f)(1)(ii) and (f)(1)(iii), as well as new 
subparagraphs (f)(3) and (f)(4).  Further, it would change the language of the good faith 
defense in paragraph (g) to account for the circumstances described in the new 
paragraph (f) provisions. 
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1. Subparagraph (f)(1)(i)(B) 

 
 New language in proposed subparagraph (f)(1)(i)(B) takes account of the 
prospect that a convicted defendant may no longer be represented by counsel.  
Accordingly, where a defendant is not represented by counsel, the new language would 
require disclosure of the paragraph (f)-triggering information to “the indigent defense 
appointing authority in the jurisdiction, if one exists”. 
 
 2. Subparagraph (f)(1)(ii) 
 
 This new subparagraph would require a prosecutor to move the convicting court 
to appoint counsel for the defendant “to assist the defendant concerning the 
information.”  While moving for appointment of counsel is mentioned as one possible 
means of meeting the duty to remedy prescribed by ABA Model Rule 3.8 in the 
commentary to that rule, placing an affirmative obligation on the prosecutor to file such 
a motion within the substantive provisions of the rule is novel. 
 
 3. Subparagraph (f)(1)(iii) 
 
 Under the new language in this subparagraph, a prosecutor would be obligated 
to “cooperate with the defendant’s counsel by promptly providing all information in 
the prosecutor’s possession or under the prosecutor’s control regarding the underlying 
matter and the new information.”  Previous proposals have not included a renewed 
open file condition. 
 
 4. Subparagraph (f)(3) 
 
 Veering away from the moniker “investigation,” this amended proposal would 
require a prosecutor to “re-examine the conviction” to determine if the new information 
meets the clear and convincing evidence trigger for subparagraph (f)(4). 
 
 5. Subparagraph (f)(4) 
 
 The contentious duty to “remedy” resurfaces here.  Under the provision, if the 
“re-examination” of the conviction in light of the new information produces clear and 
convincing evidence of actual innocence, the prosecutor would be required to remedy 
the conviction.  Using language often reserved for commentary, the substantive 
proposal dictates that, “[f]or example,” the duty could require agreement to judicial 
relief or support for an executive clemency application. 
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 6. Paragraph (g) 
 
 While the tenor of the good faith defense remains similar to previous versions, 
the proposal adds to the defense’s circumstances the potential for a prosecutor to “in 
good faith” conclude that the clear and convincing evidence standard has not been met 
so as to trigger the remedy requirement. 
 
C. Prosecutor Concerns 
 
 Some legitimate concern has been expressed within our discussions that the term 
“jurisdiction” as used in the proposal is ambiguous.  In counties with a district attorney 
and a county attorney, the county attorney likely does not have adequate access to the 
files of the district attorney to comply with the requirements of the proposal.  The same 
would be true in reverse.  Moreover, there will be a U.S. Attorney’s Office that has 
“jurisdiction” in any given Texas locale, and possibly a city attorney who prosecutes in 
municipal court.  Further, it is conceivable that the proposal could draw in the State 
Prosecuting Attorney’s Office, which has statewide jurisdiction.  That jurisdiction, 
however, is confined to appellate courts and targeted primarily at cases in the Court of 
Criminal Appeals. 
 
 Presumably, the term “jurisdiction” in the proposal refers to prosecutorial 
jurisdiction, rather than simple geographic jurisdiction.  But that is not clear from the 
language of the proposal.  If geographic jurisdiction is the intended concept, inequity is 
likely to result.  For example, as noted above, a county attorney will not generally have 
access to the district attorney’s files, yet if jurisdiction is intended to be geographic the 
county attorney could face discipline for failing to provide access to the district 
attorney’s file in a felony conviction case.  Similar scenarios could play out between the 
other discrete prosecutorial agencies in a given location.  To that end, our proposal 
includes a definition of “jurisdiction” to solidify what we presume to be the term’s 
intended meaning within the scope of the rule. 
 
 With that generic concern addressed, we turn to the new provisions in Mr. 
Ware’s proposal. 
 
 1. Duty to Move for Appointment of Counsel 
 
 We completely agree that a convicted defendant needs a lawyer to navigate the 
complexities of post-conviction litigation.  And we agree that it would not be improper, 
in the right case, for a prosecutor to move the court to appoint counsel.  Turning that 
aspiration into a uniform disciplinary obligation, however, is troublesome. 
 
 It may be that a convicted defendant was represented at trial by appointed 
counsel.  But circumstances change.  And those changes have consequences.  If  
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appointed counsel learns that a defendant is not, in fact, indigent and could pay for 
retained counsel, or the defendant originally was indigent but subsequently obtained 
employment during the pendency of the criminal action which would enable the 
defendant to employ retained counsel, the lawyer has an ethical duty to reveal those 
facts to the tribunal under Rule 3.03(a)(2) of the Disciplinary Rules of Professional 
Conduct.  Tex. Comm. on Prof’l Ethics Op. No 473, 55 Tex. B.J. 521 (1991).  We note this 
not to delve into the client-lawyer relationship between an indigent defendant and 
appointed counsel, but rather to point out that a prosecutor is unlikely to have current, 
accurate knowledge of whether a particular defendant qualifies financially for 
appointed counsel. 
 

If the prosecutor must file the motion, she or he may well be put to the dilemma 
of violating this proposed rule or Rule 3.03(a)(1).  Likewise, determination of a 
defendant’s entitlement to counsel is not the proper province of the prosecutor; that 
power belongs to the court.  See Tex. Code Crim. Proc. art. 1.051(b), (c) (defining 
indigency for purposes of entitlement to appointed counsel; assigning authority to 
appoint counsel to court or court’s designee); see also id. at (d)(3) (defendant entitled to 
appointed counsel for habeas corpus proceeding if court concludes that interests of 
justice require representation).  Perhaps most pertinently, in cases like those with which 
this proposal is concerned, where a defendant is eligible for appointed counsel and the 
prosecutor represents to the convicting court that the defendant is not guilty, the court 
already is under a duty to appoint counsel.  See Tex. Code Crim. Proc. art. 11.074(b).  To 
avoid the appearance of the prosecutor undertaking any representation responsibilities 
to the defendant, and to avoid potential violation of Rule 3.03(a)(1), the most that 
should realistically be expected of a prosecutor is notice to the court that appointment 
of counsel may be appropriate.  That notice would seem implicit in making the required 
disclosure to the court under proposed subparagraph (f)(1)(i)(C). 

 
2. Duty to Cooperate and Provide All Information 

 
 Once again, we have no general objection to cooperation with a convicted 
defendant’s counsel or to provision of an open file.  Indeed, that’s already required 
under the Michael Morton Act.  See Tex. Code Crim. Proc. art. 39.14(a), (h), (k). But the 
proposal does not purport to define what is under a prosecutor’s “control” such that 
failure to disclose subjects the prosecutor to disciplinary liability.  Is the intent of this 
proposal to impose strict disciplinary liability on a prosecutor if, for example, a law 
enforcement agency fails to provide information and the prosecutor is unaware of its 
existence?  On this point, we join in the comments submitted by the State Prosecuting 
Attorney and adopt her analysis here by reference. 
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 Ultimately, it is unclear why this new provision is necessary, since a prosecutor 
already would be subject to discipline for failing to provide legally-required 
disclosures.  See Tex. Disciplinary Rules Prof’l Conduct R. 3.04(a).  At the same time, the  
prospect that a police failure to provide complete information (despite their obligation 
to do so; see Tex. Code Crim. Proc. art. 2.1397(b), (c)) could cause discipline of an 
unaware prosecutor is unjust.  With an eye toward preventing those consequences, we 
offer language in our proposal bringing the rule into alignment with the mandates of 
the Code of Criminal Procedure.  See TDCAA Proposal at paragraph (g)(3). 
 
 3. Duty to “Re-examine” 
 
 At the risk of belaboring the issue, the proposed duty to “re-examine the 
conviction … in light of the new information” to determine whether there is clear and 
convincing evidence that the defendant did not commit the offense for which the 
defendant was convicted appears to us to be a slightly diluted resurrection of the 
previously-urged duty to investigate.  As such, the arguments prosecutors previously 
have raised in opposition to a duty to investigate once again become applicable. 
 
 The context of the proposal suggests that the driving purpose of the new duty to 
“re-examine” actually is to serve as a trigger for the real objective: imposition of a duty 
to remedy.   Before reaching that nettlesome issue, though, and without presuming to 
speak for the Office of Chief Disciplinary Counsel, we as prosecutors would be remiss if 
we didn’t raise an obvious question: how will this duty to “re-examine the conviction” 
be enforceable?  Specifically, how will the Chief Disciplinary Counsel or a grievance 
panel be able to determine whether a prosecutor has, in fact, re-examined the 
conviction?  And, more importantly, what constitutes an adequate re-examination 
under this provision for the prosecutor to “in good faith” determine that the evidence is 
not clear and convincing?  Is it reading the case file and considering the new evidence 
once?  Twice?  Is briefing necessary?  Even as lawyers, with “the benefit of guidance 
provided by case law, court rules and the ‘lore of the profession,” we question whether 
an ordinary prosecutor could understand and confidently comply with the 
requirement.  See Comm’n for Lawyer Discipline v. Benton, 980 S.W.2d 425, 437 (Tex. 1998), 
cert. denied, 526 U.S. 1146 (1999) (delineating standard to assess disciplinary rule 
challenged under void for vagueness doctrine).  Of course, if the proposal is 
implemented, the safest course will always be to simply agree to vacate the conviction.  
The clarity of that implication invites tactical use, or abuse, of the language.  If a 
prosecutor determines after re-examination that clear and convincing evidence of 
innocence does not exist, what in the rule prevents a strident opposing lawyer or 
disgruntled defendant from filing a grievance based on a claim of inadequate re-
examination?  The prosecutor must still respond, and the ensuing proceeding has great 
potential to ensure—as stated in past deliberations on these proposals—that “the 
process is the punishment.” 
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 4. Duty to Remedy 
 
 Much ink already has been spilled, along with oxygen and bandwidth used, 
addressing the advisability of imposing a disciplinary obligation on prosecutors to 
“remedy” a conviction.  Those arguments remain relevant to this latest proposal.  But 
there is a more systemic problem with the remedy provision Mr. Ware urges. 
 
 Yet again, we have a proposal that places the prosecutor in the improper position 
of adjudicator.  The provision would tell prosecutors that they are responsible for 
determining the propriety or impropriety of their own work or the work of their offices.  
When judges make such decisions, and a reviewing authority determines the decision 
was wrong, the case is reversed.  The judge may suffer a bruised ego, but little worse.  If 
this proposal is adopted, the prosecutor who makes a wrong decision stands to be 
disbarred.  That prospect isn’t just a tactical weapon for the defense, it is a tactical 
nuclear weapon. 
 
 Undoubtedly, there will be cases where the proper course of action is to agree to 
relief from a conviction, through judicial or executive means.  There also will be cases 
where that is not the proper course.  In the latter instance, the proper course is to test 
the probity of the defendant’s innocence claim through adversary litigation.  
Concurrently, if the committee were writing on a clean slate, as to both available 
remedies and legal authority, we might be in a different place.  But it is not.  Rule 3.01 
already provides that a lawyer shall not defend a proceeding or assert a claim or 
controvert an issue therein unless the lawyer reasonably believes that there is a basis for 
doing so that is not frivolous.  As comment 2 to that rule makes clear, an assertion is 
frivolous if made primarily for the purpose of harassing or maliciously injuring a 
person, or if there is not good faith argument that the action is taken consistent with 
existing law or a good faith argument for extension, modification, or reversal of existing 
law.  Rule 3.02 further prohibits taking a position that unreasonably increases the 
burdens of the case or unreasonably delays resolution of the matter.  In short, the 
Disciplinary Rules already tell a prosecutor that he or she may not oppose an obviously 
proper request for relief. 
 
 It is, perhaps, understandable that the goal of Mr. Ware’s proposal is to limit 
prosecutorial discretion in claims of actual innocence to a binary choice.  If this proposal 
was aimed at all lawyers subject to regulation by the State Bar, its strictures might be 
less suspect.  It is not.  Instead, at least as to district and county attorneys, it is aimed 
squarely at constitutional officers, whose substantive duties are dictated ultimately by 
the legislature, not the Texas Supreme Court or its designees.  See Meshell v. State, 739 
S.W.2d 246, 255 (Tex. Crim. App. 1987) (explaining that Supreme Court’s regulation of  
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procedure must be consistent with laws of State, thus Legislature has “complete 
authority to pass any law regulating the means, manner, and mode of assertion of any 
of a defendant’s rights in the court.”).  There is no analogous provision within the Code  
of Criminal Procedure to restrict a prosecutor’s discretion in a given case.  Nor is the 
judiciary generally authorized to do so.  “Our legal system has traditionally accorded 
wide discretion to criminal prosecutors in the enforcement process, [… in which] they 
are necessarily permitted to be zealous in their enforcement of the law.”  Marshall v. 
Jerrico, Inc., 446 U.S. 238, 248 (1980) (internal punctuation added).   In this vein, “there is 
a broad ambit to prosecutorial discretion, most of which is not subject to judicial 
control.”  Hardwick v. Doolittle, 558 F.2d 292, 301 (5th Cir. 1977).  The plenary authority to 
control the procedural choices of a prosecutor, then, rests in the Legislature.  If a 
prosecutor is to be required to exercise prosecutorial discretion in a particular way, the 
requirement should come from the Legislature in the form of an amendment to the 
Code of Criminal Procedure.1  As one court succinctly put it, “[i]t is up to the legislature 
to rein in powers it has delegated.”  Ex parte Austin Indep. Sch. Dist., 23 S.W.3d 596, 601 
(Tex. App.—Austin 2000, pet. ref’d).  When coupled with the pre-existing ethical duty 
to refrain from improperly withholding consent to relief to which a defendant is 
entitled, we urge the subcommittee to forgo any further venture into a field properly 
assigned to the Legislature. 
 
 5. Good Faith Defense 
 
 Based on the discussion above, the proposed language concerning the duty to 
remedy within the good faith defense in paragraph (g) is unnecessary. 
 
D. TDCAA’s Proposal 
 
 Mindful of these factors, as well as the proper roles of the participants in our 
adversarial system of criminal justice, we offer the attached proposal as prosecutors’ 
good faith suggestion for reaching a compromise solution.  Thus far, our offers of 
compromise have been met with suggestions that we should agree to further, more 
expansive disciplinary jeopardy with no real countervailing benefit.  The purported 
justifications for those further demands generally have been cases litigated before 
enactment of the Michael Morton Act, which made the disclosure subject matter of 
these proposals the extant law of Texas.  Since it is the Legislature that has ultimate 
authority to speak on this matter, we believe that an amended rule recognizing and  
                                                           
1 Indeed, the Legislature already is considering the issue.  Last Thursday, October 13, 2022, the Texas House 
Committee on Criminal Justice Reform conducted a hearing to consider testimony on an array of criminal justice 
issues, specifically including prosecutorial discretion.  The committee was charged by the Speaker of the House to 
study criminal justice issues that may require legislative solutions, which could see deliberation and action in the 
near future since the beginning of the next legislative session is less than three months away.  See 
https://capitol.texas.gov/tlodocs/87R/schedules/html/C2262022101309001.htm (accessed October 17, 2022, at 9:44 
a.m.). 
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integrating relevant legislative intent and language is the best path forward.  
Accordingly, we respectfully request that the subcommittee adopt the TDCAA Proposal 
as its recommendation to the full Committee on Disciplinary Rules and Referenda. 
 
 We thank the subcommittee for its time and attention in this matter.  If the 
subcommittee has any questions or concerns, please do not hesitate to contact us. 
 
     Yours Very Truly, 
 
     Scott Brumley 
     Potter County Attorney 
     TDCAA Rule 3.09 Committee Chair 
 
     Brit Featherston 
     United States Attorney, Eastern District of Texas 
 

Attachment as stated 

cc: Members of TDCAA Rule 3.09 Committee 
 Brit Featherson 
 Alan Jackson 
 Stacey Soule 
 Mike Ware 
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(f) In paragraph (g), unless the context indicates otherwise, “jurisdiction” means the 
legal authority to represent the government in criminal matters before the tribunal in 
which the defendant was convicted. 
 
(g) When a prosecutor knows of new, material, and credible information creating a 
reasonable likelihood that a convicted defendant did not commit an offense for which 
the defendant was convicted, the prosecutor shall: 
 

(1) if the conviction was obtained in the prosecutor’s jurisdiction, unless a 
court authorizes delay, promptly disclose that information to: 

 
  (A) the defendant; 
 

(B) the defendant’s counsel, or, if the defendant is not currently 
represented by counsel, the indigent defense appointing authority 
within the geographic jurisdiction of the tribunal in which the 
defendant’s conviction was obtained; 

 
  (C) the tribunal in which the defendant’s conviction was obtained; and 
 

(D) a statewide entity that examines and litigates claims of actual 
innocence. 

 
(2) if the conviction was obtained in another jurisdiction, promptly disclose 

that information to the prosecutor with proper jurisdiction. 
 

(3) Upon making a disclosure under paragraph (g)(1), the prosecutor shall 
comply with all applicable disclosure requirements of article 39.14, Texas 
Code of Criminal Procedure, or federal law in a federal criminal matter. 

 
(h) A prosecutor who concludes in good faith that information is not subject to 
disclosure under paragraph (g)(1) does not violate this rule even if the prosecutor’s 
conclusions are subsequently determined to be erroneous. 
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Andrea Low

From: Stacey Soule < >
Sent: Monday, October 17, 2022 9:12 AM
To: cdrr
Cc: County Attorney - Scott Brumley
Subject: SPA Ware Proposed Rule 3.09 Statement 
Attachments: SPA Letter RE Proposed Rule 3.09 Ware Proposition 10-17-2022.pdf

Good Morning,  
  
Please find the attached statement for the Committee’s consideration before its October 19th 
meeting.   
  
Thank you. 
  
  
Stacey M. Soule 
State Prosecuting Attorney 
(512) 463‐1660 
http://www.spa.texas.gov/ 
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STACEY M. SOULE 
STATE PROSECUTING ATTORNEY    

 
 
 
                                        

JOHN R. MESSINGER 
     ASST. STATE PROSECUTING ATTORNEY 

 
 

EMILY JOHNSON-LIU 
ASST. STATE PROSECUTING ATTORNEY 

 
 

                                                             
OFFICE OF 

STATE PROSECUTING ATTORNEY 
P.O. BOX 13046 
CAPITOL STATION 
AUSTIN, TX 78711 

information@spa.texas.gov 
(512) 463-1660 

 
 

October 17, 2022 
 
Via Email at cdrr@texasbar.com  
 
To Chairman Kinard and Members of the Committee on Disciplinary Rules and Referenda:  
 
Introduction 
 
The SPA submits this statement to help the Committee craft a balanced and fair rule that 
will provide sufficient notice.  Since the SPA has recommended granting relief in actual 
innocence cases in the past, the SPA understands the importance of preserving the 
integrity of our system and ensuring that wrongful convictions are set aside.   
 
The SPA joins the letter from County Attorney Scott Brumley on behalf of the TDCAA’s 
Rule 3.09 Committee and urges the Committee to adopt his latest proposal. 
 
Mr. Ware’s October 5, 2022, Proposal 
 
In addition to the SPA’s May 18 & 31, 2022, statements, some of which still apply to Mr. 
Ware’s proposed version of Rule 3.09, this statement addresses additional issues.  
 

1. Proposed Subsection (f)(1)(iii): “cooperate with the defendant’s counsel by 
promptly providing all information in the prosecutor’s possession or under the 
prosecutor’s control regarding the underlying matter and the new information.” 
 

a. “providing all information” and “regarding the underlying matter and the 
new information.” 
 

This provision is broad and does not mention privileges, statutory restrictions, and the 
like.  It would be beneficial to have a comment that defines the scope in accordance with 
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rules and laws that prohibit disclosure.   For instance, the Morton Act recognizes 
restrictions under TEX. FAM. CODE § 264.408, TEX. CODE CRIM. PROC. art. 39.15, prosecutor 
and prosecutor-investigator work-product and prosecutor-investigators notes or report, 
and other tangible things not otherwise privileged.   Though the Preamble’s Scope of the 
rules explains that work-product and attorney-client confidentiality are not meant to be 
disturbed, more guidance is likely needed.  
 

b. “under the prosecutor’s control . . . .” 
 
What is “under the prosecutor’s control” may be subject to different constructions.  
Under Brady v. Maryland and U.S. v. Bagley, prosecutors must disclose exculpatory and 
impeachment evidence in possession of the prosecutor and law enforcement.  Ex parte 
Chaney, 563 S.W.3d 239, 266 (Tex. Crim. App. 2018).  Brady and progeny apply to remedy 
a harmful due process violation (i.e., one in which a reasonable probability exists that the 
trial’s outcome was undermined).  Id.   
 
The Michael Morton Act is a discovery/disclosure statute that is both broader and more 
limited than Brady.  TEX. CODE CRIM. PROC. art. 39.14(a) is triggered by a request by the 
defense and covers relevant (including neutral or inculpatory) evidence that is in the 
State’s “possession, custody, or control.”  Additionally, TEX. CODE CRIM. PROC. art. 39.14(h), 
which has no trigger, imposes a continuing duty to disclose “exculpatory, impeachment, 
or mitigating document, item, or information in the possession, custody, or control of the 
state.”  There is no remedy provision in the Morton Act.  
 
What “control” means in the Morton Act is pending before the Texas Court of Criminal 
Appeals in State v. Heath, PD-0156-22.  One issue in Heath is whether “control” of the 
“state” in the Morton Act includes law enforcement.  
 
Given the different meanings that could be applied to “under a prosecutor’s control,” it 
is unclear how proposed Subsection (f)(1)(iii) would be used.  Typically, ethics rules are 
deemed personal, but the term here could be read to imply some “imputed knowledge” 
meaning.  The committee should define the parameters of “under the prosecutor’s 
control.”  To that end, it may be reasonable to include a comment like Comment 6 that 
applies to Rule 3.09(e). 
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2. Proposed Subsection (f)(4): “if after re-examining the conviction in light of the 
new evidence, the prosecutor concludes that there is clear and convincing 
evidence establishing that a defendant in the prosecutor’s jurisdiction was 
convicted of an offense that the defendant did not commit, in addition to the 
steps described in (1) & (3) above, the prosecutor shall seek to remedy the 
conviction. For example, by agreeing to set aside the conviction through judicial 
relief or supporting an application for executive clemency.” 
 

a. “if the prosecutor concludes that there is clear and convincing evidence 
establishing that a defendant in the prosecutor’s jurisdiction was 
convicted of an offense that the defendant did not commit . . . .” 

 
This proposed provision applies from the perspective of the prosecutor.  However, that is 
out of line with the standard courts apply.  “Newly discovered evidence is that which “was 
not known to the applicant at the time of trial, plea, or post-trial motions and could not 
be known to him even with the exercise of due diligence.” Ex parte Chaney, 563 S.W.3d 
at 274 (emphasis added).  Tension may arise if the evidence is new to the prosecutor but 
was, nevertheless, discoverable by the convicted person.  In such a case, the convicted 
person would not be entitled to legal relief, but the prosecutor would still be obligated to 
seek to remedy the conviction.  If a legal standard cannot be satisfied, it makes no sense 
to compel prosecutors to support frivolous claims. Cf. McCoy v. Ct. of Appeals of 
Wisconsin, Dist. 1, 486 U.S. 429, 436 (1988) (“Neither paid nor appointed counsel may 
deliberately mislead the court with respect to either the facts or the law, or consume the 
time and the energies of the court or the opposing party by advancing frivolous 
arguments. An attorney, whether appointed or paid, is therefore under an ethical 
obligation to refuse to prosecute a frivolous appeal.”).  

 
b. “shall seek to remedy by agreeing to set aside the conviction through 

judicial relief or supporting an application for executive clemency” 
 
A free-standing (clear and convincing evidence) actual (factual) innocence claim does not 
provide a ground for habeas relief in federal court.  See Lucas v. Johnson, 132 F.3d 1069, 
1075 (5th Cir. 1998) (“a claim of actual innocence based on newly discovered evidence 
fails to state a claim in federal habeas corpus.”).   It would be unreasonable to require a 
Texas prosecutor practicing in federal court (U.S. Attorneys, their assistants, the Texas 
Attorney General, and his assistants, who defend state-court convictions in federal court 
civil proceedings,) to seek to remedy in the judiciary.   When the law bars an avenue for 
habeas relief, an ethics rule should not prescribe it as a means of compliance.   
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Again, because of the diversity among persons who may qualify as a prosecutor due to 
jurisdiction and authority, the proposed amendments to Rule 3.09 have not adequately 
defined which ones should be subject to any of the amendments.  
 
To help this committee better understand the division of authority in Texas, the SPA offers 
the following breakdown of prosecutors practicing in state-related habeas proceedings. 

Thank you for considering these comments.  
 
 
 
Stacey M. Soule 
State Prosecuting Attorney 
 
 

Texas District & 
County Courts

District Attorney 
or Criminal 

District Attorney 

County Attorney

Attorney General 
Upon Request

Texas Intermediate 
Appellate Courts

District Attorney 
or Criminal 

District Attorney 

County Attorney

Attorney General 
Upon Request

SPA at Her 
Discretion

Texas Court of 
Criminal Appeals 

SPA

District, Criminal 
District, and 

County Attorneys 
Can Assist

U.S. Supreme Court

District, Criminal 
District, and 

County Attorneys 

Attorney General 
Upon Request 

Federal District Courts 
State Civil Habeas 

Proceedings

Attorney General 

Federal Circuit Court & 
U.S. Supreme Court 
State Habeas Civil 

Proceeding

Attorney General 
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From: Featherston, Brit (USATXE)
To: Rick Hagen; Mike Ware; 
Cc: " "; ; " "; Mandy Thompson; Cory Squires;

Andrea Low; Scott Brumley; Jackson, Alan (USATXE)
Subject: RE: 3.09
Date: Tuesday, October 18, 2022 4:13:49 PM

Rick,
Thank you for reaching out.  On behalf of the federal recipients we believe that
Ms. Soule’s response is another example of when you read the latest proposed
version, new issues become apparent and it requires a deeper analysis.  In
general, we agree with her letter and her analysis.  What keeps coming to mind
is something I think you said many a meeting ago….  “Our ethical mandates
should be consistent with our legal obligations.”  Is what we are attempting to
achieve a post-conviction rule of procedure or a rule that clearly advises a
lawyer when he has messed up (and may cost him his license)? 
As Stacy puts it, to require a lawyer to follow a defined procedure in a bar
disciplinary rule, that is not even a legally acceptable option, is at the least very
inconsistent and sets up a prosecutor up for unwarranted disciplinary ordeal. 
 Thank you for seeking the comment.
PS.  A criminal law fun fact:  The avg felony prosecutor in Harris County has over
800 (yes over 800) felony cases on his docket.  The Harris County Public
Defender caps his attorneys’ cases at 150.
Brit
 

From: Rick Hagen < > 
Sent: Tuesday, October 18, 2022 11:52 AM
To: Mike Ware < >; ; Featherston, Brit (USATXE)
< >
Cc: ' < >; ;

' < >; Mandy Thompson
< >; Cory Squires < >; Andrea Low
< >
Subject: [EXTERNAL] 3.09
 
Dear All:
 
I’d like our guests from both the defense and prosecution bars to specifically address Stacey Soule’s
argument found on Bates page 20 under (2)(b) of tomorrows meeting. 
 
For convenience, that argument is copied below:
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b. “shall seek to remedy by agreeing to set aside the conviction through judicial relief or supporting
an application for executive clemency” A free-standing (clear and convincing evidence) actual
(factual) innocence claim does not provide a ground for habeas relief in federal court. See Lucas v.
Johnson, 132 F.3d 1069, 1075 (5th Cir. 1998) (“a claim of actual innocence based on newly
discovered evidence fails to state a claim in federal habeas corpus.”). It would be unreasonable to
require a Texas prosecutor practicing in federal court (U.S. Attorneys, their assistants, the Texas
Attorney General, and his assistants, who defend state-court convictions in federal court civil
proceedings,) to seek to remedy in the judiciary. When the law bars an avenue for habeas relief, an
ethics rule should not prescribe it as a means of compliance.
 
RICK HAGEN
www.jacksonhagenlaw.com
Attorney at Law
Jackson & Hagen
The Texas Building
100 West Oak, Ste. 302
Denton, Texas 76201
Tel:   940.566.1001
Fax:  940.382.5829
email:  
 
TO MAKE A PAYMENT TOWARDS YOUR ACCOUNT PLEASE CLICK THE LINK BELOW:
https://secure.lawpay.com/pages/jacksonhagenlaw/operating
 
This electronic message is confidential and is intended for the use of the individual to whom it is
addressed.  The information may also be legally privileged.  This transmission is sent in trust, for the sole
purpose of delivery to the intended recipient.  If you have received this transmission in error, you are
hereby notified that any use, dissemination, distribution or reproduction of this transmission is strictly
prohibited.  If you are not the intended recipient, please notify me immediately by electronic message or
at the telephone number referenced above, and please delete the message from your system. 
 

000022



From:
To: ; ; ; Mike Ware
Cc: ; ; ; "Mandy Thompson"; Cory Squires;

Andrea Low
Subject: RE: 3.09
Date: Tuesday, October 18, 2022 6:28:34 PM
Attachments: image001.png

image002.png

[sending on behalf of Mike Ware]
 

In response to Rick Hagen’s request that we address Stacey Soule’s argument found on

Bates page 20 of the materials for the October 19th, 2022,  CDRR Subcommittee meeting, 
here is our short response.

Ms. Soule’s assertion is not relevant and not completely accurate.  In Herrera v. Collins,
506 US 390 (1993), a death penalty case out of Texas state court, a divided United States
Supreme Court denied relief but left open the question as to whether a free-standing claim of
actual innocence, with no other constitutional violations alleged, was a cognizable claim in a
habeas corpus case brought in federal court.  The majority denied relief because Herrera’s
claim of actual innocence was factually, extremely weak.  The Court left open the possibility
that they would grant relief if a factually strong, free-standing claim of innocence came before
them.  A case in which the evidence of innocence was “clear and convincing” and which was
agreed to by the prosecutor would likely be such a case. 

That said, most often when an innocent person is convicted, incarcerated, and/or sent
to death row, there is a related, well-recognized constitutional violation that contributed to
the injustice and which the federal judiciary would grant relief on.  Many times, however, the
innocent defendant who may be in prison or on death row is procedurally barred from having
his or her meritorious claim even heard or considered.  In such cases where the claim of
innocence was agreed to, the prosecutor could waive the procedural bar and allow the
constitutional claim of the innocent defendant to be decided on its merits.

Finally, taking everything Ms. Soule asserts at face value, as stated in the rule proposed
by the Innocence Project of Texas, a prosecutor who encounters a wrongfully convicted
defendant in federal court that he or she recognizes as completely innocent can join the
defendant’s clemency petition.  This is true whether the case originated in state court or
federal court.  A clemency petition involves the executive branch and not the judicial branch. 
Therefore, purported SCOTUS precedent would not be relevant.  Further, joining in an
innocent person’s clemency petition would require very little on the part of the prosecutor
but could be the difference between an innocent person being exonerated and an innocent
person remaining in prison or on death row.

On a different matter, yesterday when I received Mr. Brumley’s and Ms. Soule’s emails
to the subcommittee, I noticed that both seem to confuse my proposal submitted to the

Committee on October 5th, 2022 (Bates stamped pp. 4-6, materials for October 19th
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subcommittee meeting) with the unanimous proposal of the subcommittee itself submitted to

the full committee on September 27th, 2022 (Bates stamped pp. 2-3).   My proposal simply
adds two provisions to the subcommittee’s unanimous proposal [(f)(3)&(4)].  The assertions
that our “latest proposal would change previous language in subparagraph (f)(1)(i)(B).  [and
that]   It would add new paragraphs (f)(1)(ii) and (f)(1)(iii),”   is inaccurate.  In fact, the entirety
of those subsections are the unanimous proposals of the subcommittee submitted on

September 27th, 2022 (Bates stamped pp. 2-3).   The Innocence Project of Texas proposal did

not “change” or “add” anything regarding those subsections.   To be clear, our October 5th,
2022, proposed version simply adds subsections (f)(3) and (f)(4) and then augments the good
faith section to incorporate both (3) and (4).

I am sure the subcommittee caught those inaccuracies, since it is this subcommittee’s
language these assertions misattribute to our proposal;  however, for someone looking into
these proceedings for the first-time and attempting to contextualize the positions of the
prosecutors versus the unanimous position of this subcommittee, I believed this was
important to note.

Thank you for your hard work.          

            Mike
___________________________________________
Innocence Project of Texas
300 Burnett Street, Suite 160
Fort Worth, Texas  76102
    
 
  
   
 

Begin forwarded message:

From: Rick Hagen >
Date: October 18, 2022 at 11:52:13 AM CDT
To: Mike Ware < >, , "Featherston,
Brit (USATXE)" < >
Cc: , , , Mandy
Thompson < >, Cory Squires
< >, Andrea Low < >
Subject: 3.09

Dear All:
 
I’d like our guests from both the defense and prosecution bars to specifically address
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Stacey Soule’s argument found on Bates page 20 under (2)(b) of tomorrows meeting. 
 
For convenience, that argument is copied below:
 
b. “shall seek to remedy by agreeing to set aside the conviction through judicial relief
or supporting an application for executive clemency” A free-standing (clear and
convincing evidence) actual (factual) innocence claim does not provide a ground for
habeas relief in federal court. See Lucas v. Johnson, 132 F.3d 1069, 1075 (5th Cir. 1998)
(“a claim of actual innocence based on newly discovered evidence fails to state a claim
in federal habeas corpus.”). It would be unreasonable to require a Texas prosecutor
practicing in federal court (U.S. Attorneys, their assistants, the Texas Attorney General,
and his assistants, who defend state-court convictions in federal court civil
proceedings,) to seek to remedy in the judiciary. When the law bars an avenue for
habeas relief, an ethics rule should not prescribe it as a means of compliance.
 
RICK HAGEN
www.jacksonhagenlaw.com
Attorney at Law
Jackson & Hagen
The Texas Building
100 West Oak, Ste. 302
Denton, Texas 76201
Tel:   940.566.1001
Fax:  940.382.5829
email:  
 
TO MAKE A PAYMENT TOWARDS YOUR ACCOUNT PLEASE CLICK THE LINK BELOW:
https://secure.lawpay.com/pages/jacksonhagenlaw/operating
 
This electronic message is confidential and is intended for the use of the individual to whom
it is addressed.  The information may also be legally privileged.  This transmission is sent in
trust, for the sole purpose of delivery to the intended recipient.  If you have received this
transmission in error, you are hereby notified that any use, dissemination, distribution or
reproduction of this transmission is strictly prohibited.  If you are not the intended recipient,
please notify me immediately by electronic message or at the telephone number referenced
above, and please delete the message from your system. 
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the judicial branch’s supervision of prosecutors represents an assumption of
power that lies exclusively under the control of the executive branch”).
 
Thank you for your consideration.
 
Mike Ware
 
 
Michael Ware, Executive Director
Innocence Project of Texas
300 Burnett Street, Suite 160
Ft. Worth, Texas 76102
(817) 338-4100

 
This information contained in this email message is legally privileged and confidential information which is
intended only for the use of the individual or entity named above.  If the reader of this message is not the
intended recipient, you are hereby notified that any use, dissemination, distribution or reproduction of this
message is strickly prohibited.  If you have received this email in error, please notify us immediately and
remove this email from your system.
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Innocence Project of Texas to establish prosecutors’ post-conviction obligations
with regard to wrongful convictions are no different. See, also, Schultz v.
Commission for Lawyer Discipline of the State Bar of Texas, Dec. 17, 2015
(“Based on the plain language of Rule 3.09(d) and significant differences
between the purpose and application of the duty under the disciplinary rule
and the constitutional duty under Brady, we hold that Rule 3.09(d) is broader
than Brady”).
 
Other states also reject the view suggested by some of the prosecutors at the
October 19, 2022 subcommittee meeting. See, e.g., Massamento v. Statewide
Grievance Comm., 663 A.2d 317, 333 (Conn. 1995)(“we reject the notion that
the judicial branch’s supervision of prosecutors represents an assumption of
power that lies exclusively under the control of the executive branch”).
 
Thank you for your consideration.
 
Mike Ware
 
 
Michael Ware, Executive Director
Innocence Project of Texas
300 Burnett Street, Suite 160
Ft. Worth, Texas 76102
(817) 338-4100

 
This information contained in this email message is legally privileged and confidential information which is
intended only for the use of the individual or entity named above.  If the reader of this message is not the
intended recipient, you are hereby notified that any use, dissemination, distribution or reproduction of this
message is strickly prohibited.  If you have received this email in error, please notify us immediately and
remove this email from your system.
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From: Stacie Lieberman
To: ; Cory Squires; Andrea Low
Cc: Betty Blackwell; Bradley Hargis
Subject: Comments to Proposed Language Change for Rule 3.09
Date: Monday, October 24, 2022 5:50:15 PM

Dear Mr. Hagen and Subcommittee Members:
 
            We write to express the Capital Area Private Defender Service’s (CAPDS) concern
with the change in language proposed during the subcommittee meeting on October 19,
2022. During the subcommittee meeting, the Chair proposed changing the requirement that
a prosecutor must disclose case materials in his or her possession and control to a
prosecutor must disclose materials that he or she is required to under state or federal law.
 
            This is a significant change in language that will have a significant effect on the
wrongfully convicted and places unneeded burdens on prosecutors. The prior rule provided
prosecutor a clear and easily followed guide; whereas the amended rule places prosecutor on
ever shifting legal sand as new cases come down and courts review of legal decisions place
them in ethical peril. The changed language requires the prosecutor to disclose information
and materials that he or she is already obligated to disclose, whether they have reason to
believe a wrongful conviction has occurred in the case or not under Brady v. Maryland, 373
U.S. 83 (1963) and its progeny and Texas Code of Criminal Procedure article 39.14 (the
Michael Morton Act). Qualified post-conviction counsel needs the entire file to conduct a
competent investigation.
 
            The change in the language is a burden on prosecutors. Instead of making the full
file available and allowing defense counsel to review it and determine what they need, the
language of the new rule places the burden and hazard on the prosecutor of reviewing the
entire file and fully understanding the nature of every fact in the case they must disclose.
Further, if portions of the file are not disclosed, any competent post-conviction counsel will
then seek that information and those materials through public information requests and
motions for court orders because we are obligated to investigate every potentially
meritorious claim, not just the claims prosecutors bring to our attention. If the language
change is adopted, the whole process will result in innocent people spending more time in
prison than necessary while the process plays out, and that can take years. If the purpose of
the amendments to Rule 3.09 is to correct miscarriages of justice, this language change
unnecessarily delays that justice.
 
            During the meeting, prosecutors expressed two main concerns. The first is that they
fear that the “possession and control” language will subject them to discipline for materials
and information withheld by other state actors, such as police officers. Unfortunately, this
concern is misplaced: federal law makes prosecutors responsible for materials in the
custody, possession, or control of other state actors. Kyles v. Whitley, 514 U.S. 419, 437-39
(1995). Even if the language to the rule is changed as proposed, prosecutors will still have an
ethical obligation to turn over whatever is in the possession and control of the police.
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            Additionally, the change in language to requires that prosecutors disclose only what
is required by state and federal law might in practice put them in further possible peril. This
change in language requires a prosecutor to exercise judgment about what must be disclosed
under Brady and Article 39.14. But a prosecutor does not make the ultimate decision about
whether information and materials must be disclosed under the law, the courts do. It is easy
to see a scenario in which a prosecutor decides not to disclose some information, believing
that disclosure isn’t required by the law, and then later a state or federal court determines
that is Brady or 39.14 material. That exercise of judgment might earn the prosecutor a
grievance, not because the prosecutor intended to withhold exculpatory or impeachment
material, but because he or she made the wrong call. The language calling for the disclosure
of the file in their possession or control eliminates this risk.
 
            The second concern expressed was that post-conviction lawyers are trying to game
the system. We are not. We are asking that prosecutors fulfill their duties to correct
miscarriages of justice. Where an innocence case has been identified, it is incumbent on all
parties to work as quickly as they can to correct the injustice.
 
            Finally, a concern was raised that there may be materials in the file that cannot be
disclosed to defense counsel. One example provided was work product. Prosecutors can
waive the work product privilege and, in the event of an innocence case, we would hope
that they would. There are a number of innocence cases in which materials that the State
initially withheld as work product contained Brady information or evidence of other
prosecutorial misconduct. With respect to other information that may be protected by law,
perhaps the addition of “unless otherwise prohibited by law” is appropriate. The addition of
that language to the provision concerning full file disclosure should eliminate that concern.
 
We thank the subcommittee for their hard work on this extremely important issue.

 
Respectfully submitted,
 
Betty Blackwell, President
Bradley Hargis, Executive Director
Stacie B. Lieberman, Director of Post-Conviction Programs
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MEMO TO:   CDRR Members   
FROM:    Claude Ducloux, Vincent R. Johnson, and Amy Bresnen 
DATE:  October 19, 2022 
 
RE:   Proposed Change to TDRPC 1.08 (a) 
 
Dear Members:   Rule 1.08 governs business dealings between an atorney and a 
client.  It is intended to protect the client.  This proposal strengthens and clarifies 
exactly what must be done before an Atorney claims that he/she has acquired 
some sort of ownership or business interest in property belonging to the Client.  
As I men�oned in our Monthly mee�ng, in my CLE research I discovered that 
other states have a rule which is unmistakably clearer and  more definite, and 
protects the client with specific requirements.    I strongly believe we should 
consider making these clarifica�ons.  -C.D. 
 
Our subcommitee has considered my ini�al proposal and Prof Johnson has 
improved my proposal admirably, and I think we’re ready to discuss it at our next 
mee�ng. 
 
Here is a methodical review:   
Current Rule 1.08(a) 
 

Proposed Change to TDRPC  1.08(a) and Proposed Comments 

Current Rule 1.08. Conflict of Interest: Prohibited Transactions 
 

(a) A lawyer shall not enter into a business transaction with a client unless: 
 

(1) the transaction and terms on which the lawyer acquires the interest are fair 
and reasonable to the client and are fully disclosed in a manner which can be 
reasonably understood by the client; 

 
(2) the client is given a reasonable opportunity to seek the advice of 
independent counsel in the transaction; and 

 
(3) the client consents in writing thereto. 

 
. . . . 
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2 
 

 

 

Subcommitee’s Proposed New Rule 1.8 (a) 

(a)  A lawyer shall not enter into a business transac�on with a client, or 

knowingly acquire an ownership, possessory, security or other pecuniary interest 

adverse to a client, unless: 

(1) the terms of the transac�on or acquisi�on are fair and reasonable to the 

client, and are fully disclosed and transmited to the client in a wri�ng that 

can be reasonably understood by the client;  

(2) the client either is represented in the transac�on or acquisi�on by an 

independent lawyer of the client’s choice or the client is advised in wri�ng 

to seek the advice of an independent lawyer of the client’s choice and is 

given a reasonable opportunity to seek that advice; and 

(3) the client therea�er provides informed consent1 in wri�ng to the terms 
of the transac�on or acquisi�on, and to the lawyer’s role in it, including 

whether the lawyer is represen�ng the client in the transac�on. 
1  VJ says:  We have agreed to define “informed consent” in the terminology sec�on.  Those two 
words should be kept together.  (CED’s original dra� just said “consent” – rather than “informed 
consent.”) 

 

Proposed Comments to New Rule 1.08(a) 

[1] A lawyer has an “other pecuniary interest adverse to a client” within the 

meaning of this rule when the lawyer possesses a legal right to significantly impair 

or prejudice the client’s rights or interests without court ac�on. However, this rule 

does not apply to an atorney’s lien given to secure payment of a con�ngent fee.  

[2] For purposes of this rule, factors that can be considered in determining 

whether a reviewing lawyer is independent include whether the lawyer: (i) has a 

financial interest in the transac�on or acquisi�on; and (ii) has a close legal, 

 
1  VJ says:  We have agreed to define “informed consent” in the terminology sec�on.  Those two words should be 
kept together. 
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business, financial, professional or personal rela�onship with the lawyer seeking 

the client’s consent.  

[3] Fairness and reasonableness under paragraph (a)(1) are measured at the �me 

of the transac�on or acquisi�on based on the facts that then exist.  

[4] In some circumstances, this rule may apply to a transac�on entered into with a 

former client. A factor in that analysis includes whether the subject of the 

transac�on relates to or results from the atorney’s previous representa�on, 

whether the transac�on relates to confiden�al informa�on known to the atorney,  

and whether a con�nuing special trust resul�ng therefrom con�nue to exist.  

[5] This rule does not apply to the agreement by which the lawyer is retained by 

the client, unless the agreement confers on the lawyer an ownership, possessory, 

security, or other pecuniary interest adverse to the client. Such an agreement is 

governed, in part, by Rule 1.04 (Fees). This rule also does not apply to an 

agreement to advance to or deposit with a lawyer a sum to be applied to fees, or 

costs or other expenses, to be incurred in the future. Such agreements are 

governed, in part, by Rules 1.04 and 1.14 (Safekeeping Property).  
 

Current Texas Comments relating to 1.08(a): 
 

Transac�ons between Client and Lawyer 
 

1. This rule deals with certain transactions that per se involve unacceptable conflicts of 
interests. 

 
2. As a general principle, all transactions between client and lawyer should be fair and 
reasonable to the client. In such transactions a review by independent counsel on behalf of 
the client is often advisable. Paragraph (a) does not, however, apply to standard commercial 
transactions between the lawyer and the client for products or services that the client generally 
markets to others such as banking or brokerage services, medical services, products 
manufactured or distributed by the client, and utilities services. In such transactions, the 
lawyer has no advantage in dealing with the client, and the restrictions in paragraph 

  are unnecessary and impracticable. 
 
3. A lawyer may accept a gift from a client, if the transaction meets general standards of fairness. 

For example, a simple gift such as a present given at a holiday or as a token of appreciation is 
permitted. If effectuation of a substantial gift requires preparing a legal instrument such as a 
will or conveyance, however, the client should have the detached advice that another lawyer 
can provide. Paragraph (b) recognizes an exception where the client is a relative of the donee 
or the gift is not substantial. 
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TERM EXPIRING DECEMBER 31, 20211

Hon. Dennise Garcia - Dallas
W. Carl Jordan - Houston

Karen Nicholson (Public Member) – Austin1

ABOUT

1.

2.

3.









The Committee on Disciplinary Rules and Referenda was created by the 2017 Texas 
Legislature in Section 81.0872 of the State Bar Act. The committee consists of nine 
members: seven attorney members and two non-attorney public members. The committee 
is statutorily charged to:

Regularly review the Texas Disciplinary Rules of Professional Conduct and the Texas 
Rules of Disciplinary Procedure;
At least annually issue to the Supreme Court of Texas and the State Bar of Texas Board 
of Directors a report on the adequacy of the disciplinary rules; and
Oversee the initial process for proposing a disciplinary rule.

Representing a broad range of perspectives, the committee consists of:
Three attorneys appointed by the president of the State Bar;
One non-attorney public member appointed by the president of the State Bar;
Four attorneys appointed by the Supreme Court; and
One non-attorney public member appointed by the Supreme Court.

The president of the State Bar and the chief justice of the Supreme Court alternate 
designating an attorney member of the committee to serve as the presiding of�cer of the 
committee for a term of one year. Committee members serve staggered three-year terms, 
with one-third of the members’ terms expiring each year.

 

TERM EXPIRING DECEMBER 31, 2023
Claude Ducloux – Austin
Professor Vincent Johnson – San Antonio

M. Lewis Kinard, Chair - Dallas2

 

TERM EXPIRING DECEMBER 31, 2022
Timothy D. Belton (Public Member) – Bellaire
Amy Bresnen – Austin
Harold Frederick “Rick” Hagen – Denton

1

1Reappointed for term expiring December 31, 2024
2Reappointed as Chair for term expiring December 31, 2022
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2021 COMMITTEE
 

TERM EXPIRING DECEMBER 31, 2022

Harold Frederick “Rick” Hagen (Denton) is a past president of the Texas Criminal 
Defense Lawyers Association and is certified in criminal law by the Texas Board of 
Legal Specialization. He obtained his undergraduate degree from Austin College and 
worked as the legislative assistant for State Representative Jim Horn. Hagen 
graduated from law school at the University of Oklahoma in 1990, where he received 
the American Jurisprudence Award for Trial Techniques. He was hired by the Hon. 
Rusty Duncan as a briefing attorney on the Texas Court of Criminal Appeals and then 
served two years as a felony prosecutor. His practice is in Denton and is limited to 
criminal law.

Amy Bresnen (Austin) is an attorney and lobbyist at Bresnen Associates, Inc. 
Bresnen’s private sector representation of clients has included major corporate and 
small businesses, local governments, and nonprofits, with such diverse issues as 
ethics, civil justice, family law, public education, human rights, water, 
telecommunications, mental health care, regulation of various professions, eminent 
domain, the judiciary, gaming, pension systems, taxes and fees, technology, 
transportation, state appropriations, electric regulation, and issues affecting public 
safety personnel. She has recently published an article about the recent changes to 
the Texas anti-SLAPP law in the St. Mary's Law Journal (“Targeting the Texas Citizen 
Participation Act: The 2019 Texas Legislature’s Amendments to a Most 
Consequential Law”). Bresnen also serves as a member of the board of the St. Mary’s 
University School of Law Alumni Association. 
  
  

Timothy D. Belton - Public Member (Bellaire) is a retained executive search 
consultant with Preng & Associates and chairman of ZeoGas LLC. He began his career 
at Andersen Consulting Strategic Services (Accenture) where he led major change, 
acquisition strategy, and growth agendas for billion-dollar revenue companies, 
culminating in his leadership of the firm’s post-merger integration practice in Texas. 
He later served as the restructuring officer and then COO of TRC Companies (NYSE: 
TRR, now private), leading the creation of a national management team to integrate 
the portfolio of 30+ acquired companies. As the chairman and CEO of TDECU 
Holdings, the for-profit subsidiary of the related $3 billion credit union, he was 
responsible for forming the boards of directors and management teams for each of 
the four operating companies. He currently serves as a trustee and finance committee 
chair of the Texas Center for Legal Ethics and president of the Business Ethics Forum. 
He previously served as a public member of the State Bar of Texas Board of Directors, 
earning the Outstanding Third-Year Director Award and President’s Commendation. 
Belton holds a BBA in Business and Technology Management from the University of 
Texas McCombs School of Business and an MBA from the Harvard Business School.

3
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RULE PROPOSAL PROCESS

RULE PROPOSAL A request to initiate the rule proposal process may be 

made by:  (1) a resolution of the State Bar of Texas Board of Directors; (2) a request by 
the Supreme Court of Texas; (3) a request by the Commission for Lawyer Discipline; (4) 
a petition signed by at least 10% of registered members of the State Bar; (5) a 
concurrent resolution of the Legislature; or (6) a petition signed by at least 20,000 
people, of which at least 51%, or 10,200 or more, must be Texas residents. 
Additionally, the Committee on Disciplinary Rules and Referenda can initiate the rule 
proposal process on its own.

INITIATION The committee must vote 

to initiate the rule proposal process or decline 
in writing within 60 days of receiving a request.

PUBLICATION A proposed 

rule must be published in the Texas 
Register and the Texas Bar Journal 
within six months of initiation of the 
rule proposal process.

COMMENT PERIOD The 

committee shall give interested parties at 
least 30 days from the date of publication 
to submit comments on the proposed rule 
to the committee.

PUBLIC HEARING During the comment 

period, the committee shall hold a public hearing on 
the proposed rule at the committee’s discretion or if 
requested by: (1) at least 25 people; (2) a state 
agency or political subdivision of this state; or (3) an 
association with at least 25 members.

COMMITTEE VOTE The committee shall vote on whether 

to recommend a proposed rule to the Board of Directors not later than 
the 60th day after the final day of the comment period. 

BOD VOTE The State Bar Board of Directors shall vote 

on each proposed disciplinary rule recommended by the 
committee not later than the 120th day after the date the rule is 
received from the committee. The board shall vote for or against 
the rule or return the rule to the committee for additional 
consideration. If the rule is  approved, the board shall petition 
the Supreme Court to order a vote by State Bar members.

VOTING On receipt of a petition filed by the Board of Directors, the Supreme Court 

shall: (1) distribute a copy of the rule in ballot form to each member of the State Bar and order 
a vote on the rule; and (2) publish the rule in the Texas Register and the Texas Bar Journal. 
The Supreme Court shall give State Bar members: (1) at least 30 days to consider a proposed 
disciplinary rule before voting begins; and (2) 30 days to vote on the proposed disciplinary 
rule following the period for considering the proposed rule.

ADOPTION The Supreme Court by majority vote may approve or reject a proposed 

disciplinary rule in its entirety, but may not approve or reject only part of the rule. If the 
Supreme Court does not vote on the rule on or before the 120th day after the date the rule 
is approved by State Bar members, the rule is considered approved by the Supreme Court.
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OUTREACH AND COMMUNICATIONS
To maximize public participation in the rule proposal process, the committee’s website includes meeting materials and 
agendas, a schedule of meeting dates and participation methods, rule proposals and timelines, audio and/or video of 
meetings, and other information related to the rule proposal process. Members of the public can submit comments on 
proposed rules through the website and can also sign up for committee email updates. The committee has also utilized 
videoconference technology to facilitate public participation in meetings and hearings. For more information, go to 
texasbar.com/CDRR. In 2021, the website received 17,339 visits.

During the year, the Committee published two rule proposals for public comment in the Texas Bar Journal and Texas 
Register, held two public hearings on rule proposals, and received 42 written public comments on initiated rule proposals. 
Information about rule proposals and public hearings was also emailed to Texas lawyers, committee email subscribers, and 
other interested parties.

*This item refers to initiated proposals not based on a formal third-party request.
**This item refers to interpretive comments separate from proposed rule changes.

7

Written Public Comments on Rule Proposals 13 213 75 42 301

Email Notices Sent 1 22 20 14 42

Public Hearings Held 1 6 9 2 16

COMMUNICATIONS 2018 2019 2020 2021 TOTAL

Rule Proposals Initiated 4 3 9 5 21

Rule Proposals Published 3 4 8 2 17

Rule Proposals Recommended 2 3 7 1 13

Rule Requests from Supreme Court 0 1 0 0 1

Rule Requests from Board 1 0 1 0 2

Rule Requests from Commission for Lawyer
Discipline

0 2 0 0 2

Self-Initiated Rule Proposals* 3 1 6 5 15

Comment Requests from Supreme Court ** 1 2 0 2 5

Recommendations on Comments** 0 2 0 2 4

Formal Rule Requests Denied 0 0 0 0 0

COMMITTEE ACTIVITY 2018 2019 2020 2021 TOTAL
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SALE OF A LAW PRACTICE

Proposed Rule 1.17, TDRPC, allows a lawyer or a law firm to sell or purchase a law practice, or an area of law practice, including 

goodwill, if certain conditions are satisfied. Texas has not adopted any version of Model Rule 1.17 (Sale of Law Practice) of the 

ABA Model Rules of Professional Conduct, which expressly permits the sale of a law practice. The current method of selling a law 

firm in compliance with the Texas Disciplinary Rules of Professional Conduct requires the purchasing lawyer to join the law 

practice to be sold for some transitional period before the selling lawyer retires or relocates.
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On April 7, 2021, the committee held a public hearing on 

proposed Rule 1.17. On June 10, 2021, the committee voted 

on whether to recommend proposed Rule 1.17 to the State 

Bar Board of Directors. There were not at least five members 

of the committee who favored recommendation of the 

proposed rule, and thus, the committee did not submit the 

proposed rule to the board.

Proposed Rule 1.18, TDRPC, states the duties owed by a lawyer to a prospective client, including a former prospective client. In 

2020, the committee initiated, published, received public comment on, and voted to recommend proposed Rule 1.18 to the chair 

of the State Bar Board of Directors.

On June 3, 2021, the committee submitted proposed Rule 1.18 to the chair of the State Bar Board of Directors. On September 24, 

2021, the Board of Directors of the State Bar of Texas voted unanimously to approve the proposed rule.  At a future date, the 

board will petition the Supreme Court of Texas to order a referendum on the rule.

DUTIES TO PROSPECTIVE CLIENT
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INTERPRETIVE COMMENTS

In connection with the Supreme Court’s consideration of the proposed disciplinary rule amendments that were 
approved by bar members during the 2021 rules referendum, the committee made numerous recommendations to 
the Supreme Court on interpretive comments. The Supreme Court, in its May 25, 2021, order, adopted most of those 
recommendations in the comments to the rules.

On April 22, 2021, the Supreme Court asked the committee to study and make recommendations on amendments to 
the interpretive comments to Rules 1.01 and 2.01, TDRPC, as proposed by the Human Rights Committee of the 
International Law Section of the State Bar, to incorporate certain human rights principles into the practice of law, 
particularly corporate law, in Texas. On September 21, 2021, the committee reported to the Supreme Court that, 
without information and guidance with respect to other jurisdictions, it recommended the court reject the proposed 
changes to the comments to Rules 1.01 and 2.01.
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LOOKING AHEAD

With one successful rules vote under its belt, the committee continues to pound the keys in its review of the Texas 
Disciplinary Rules of Professional Conduct, or “TDRPC”, and the Texas Rules of Disciplinary Procedure, or “TRDP”. The 
committee maintains a commitment to transparency and public participation in the rule proposal process. 

CONTACT US

To review the committee’s meeting schedule and for other information about the committee, go to 
texasbar.com/CDRR.

Or contact:

Haksoon Andrea Low, Disciplinary Rules and Referenda Attorney
By phone: 512-427-1323
By email: andrea.low@texasbar.com
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2021 saw two proposed rules be approved by the State Bar of 
Texas Board of Directors, proposed Rule 13.05, Termination of 
Custodianship, TRDP, and proposed Rule 1.18, Duties to 
Prospective Clients, TDRPC.

The committee enthusiastically thanks Texas attorneys for exercising their unique right of self-governance and the 
board and the Supreme Court for their thoughtful consideration and action in the rule proposal process. The 
committee also thanks members of the public who provided feedback during the process.
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