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MEETING OF THE  
COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

 
September 7, 2022 
By Teleconference 

 
MINUTES 

 
CALL TO ORDER OF MEETING AND ROLL CALL 

 
Chair Kinard called the meeting to order at 10:01 a.m. Mr. Squires called the roll, and a quorum 
was present. 
 
Members Present: Chair M. Lewis Kinard; Timothy D. Belton; Amy Bresnen; Robert Denby; 
Claude Ducloux; Judge Phyllis Gonzalez; Rick Hagen; Professor Vincent Johnson; and Karen 
Nicholson. 
 
State Bar of Texas Staff Present: Cory Squires, Staff Liaison; Seana Willing, Chief Disciplinary 
Counsel; and Andrea Low, Disciplinary Rules and Referenda Attorney. 
 

COMMENTS FROM THE CHAIR 
 
Chair Kinard welcomed everyone to the meeting and thanked all who called in for their 
participation. He explained the Committee’s purpose and mandate, directed the public to the 
Committee’s website to find information about the Committee, and encouraged the public to 
participate in the process.  
 

APPROVAL OF THE MINUTES OF THE LAST MEETING 
 
Mr. Ducloux moved to approve the Minutes of the August 3, 2022, meeting. Ms. Bresnen seconded 
the motion. Mr. Denby clarified that the minutes correctly stated that the Committee would 
consider the due diligence duty related to the use of cryptocurrency. The motion carried 
unanimously. 
 

PROPOSED RULE 3.09 (SPECIAL RESPONSIBILITIES OF A PROSECUTOR) 
OF THE TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT  

  
Mr. Hagen, chair of the subcommittee on Rule 3.09, summarized the meeting held on August 31, 
2022. He stated that he finds the three draft proposed rules reasonable but feels the proposed rule 
should apply to all lawyers. He recommended that the Committee not vote to publish a proposed 
rule at this time. 
 
Chair Kinard outlined the timeline for publication of a proposed rule and noted that the Committee 
could vote to initiate the rule proposal process in the future if it does not meet the deadline for 
publication of the proposed rule currently under consideration. 
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Mr. Hagen added that the Committee may consider new issues, such as a duty to cooperate, which 
would address concerns regarding the duty and ability to investigate. Chair Kinard asked whether 
a duty to cooperate would require amending other rules in the Texas Disciplinary Rules of 
Professional Conduct (TDRPC). Mr. Belton stated that the proposed rule must focus on duties that 
protect the public. 
 
Mr. Denby stated that he believed a rule should include a duty to disclose and a duty to investigate. 
He stated, however, those duties may create conflicts of interest. He stated that there is language 
in the drafts of the proposed rule under consideration that is redundant, unnecessary, and/or 
inconsistent. 
 
Professor Johnson moved that the Committee publish proposed Rule 3.09 containing the 
following: 1) Sections (f) and (g) and Comment 7, as proposed by Mr. Denby; 2) Section (h), as 
previously proposed by Professor Johnson; and 3) additional language to narrowly define a duty 
to remedy in Section (h), as exemplified in a comment received from a member of the public, and 
as modified by Professor Johnson. Mr. Ducloux seconded the motion. 
 
Chair Kinard separated the three parts of the motion for discussion. As to the first part of the 
motion, Mr. Hagen stated the proposed rule should require a duty to request the tribunal to appoint 
defense counsel, and therefore, he was not prepared to vote on the motion. Ms. Nicholson 
requested that the subcommittee consider the proposed rule, as moved and seconded, and report to 
the Committee at the October 6, 2022, meeting. Judge Gonzalez stated that the Committee should 
allow more time to consider the multiple parts of the motion. 
 
Ms. Nicholson asked to defer discussion of the motion until the Committee receives a report from 
the subcommittee. Professor Johnson noted that the Committee has considered amendments to 
Rule 3.09 for one year and accepted testimony from many parties, and therefore, must give a more 
specific directive to the subcommittee. Mr. Hagen recommended that the Committee form a new 
subcommittee to draft a proposed rule. Chair Kinard appointed Mr. Hagen, Professor Johnson, and 
Mr. Denby as the drafting subcommittee.  
 
Chair Kinard asked Professor Johnson to address the second and third parts of the motion. 
Professor Johnson asked to withdraw the motion so that the subcommittee could develop a 
recommendation. The Committee agreed that the subcommittee would circulate a draft by 
September 30, 2022. 
 

PROPOSED RULE REGARDING MULTIJURISDICTIONAL PRACTICE OF LAW 
WITH REFERENCE TO AMERICAN BAR ASSOCIATION (ABA) MODEL RULE 5.5 

 
Mr. Ducloux moved to initiate the rule proposal process for the multijurisdictional practice of law. 
Ms. Bresnen seconded the motion. The motion carried unanimously. Chair Kinard appointed a 
subcommittee of Ms. Bresnen, chair, and Mr. Ducloux, with assistance from Professor Johnson. 

 
AGENDA ITEMS FOR FUTURE MEETINGS 

 
Chair Kinard restated the statutory charge of the Committee and listed the provisions in the 
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TDRPC and Texas Rules of Disciplinary Procedure (TRDP) the Committee has reviewed. He 
asked whether Committee members had topics to add to the agenda for the October 6, 2022, 
meeting. 
 
Mr. Ducloux proposed modifying Rule 1.08, TDRPC, and rules that may contain exceptions to 
Rule 1.08. Mr. Denby proposed comparing Rules 5.01 to 5.04, TDRPC, to the disciplinary rules 
of other states. Mr. Belton stated that he would review Rules 4.01 to 4.04, TDRPC. 
 

ADJOURNMENT 
 
Mr. Ducloux moved to adjourn the meeting. Ms. Nicholson seconded the motion. The motion 
carried unanimously. The meeting adjourned at 10:57 a.m.  
 


