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MEETING OF THE  
COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

 
June 1, 2022 

By Teleconference 
 

MINUTES 
 

CALL TO ORDER OF MEETING AND ROLL CALL 
 
Chair Kinard called the meeting to order at 10:06 a.m. Ms. Low called the roll, and a quorum was 
present. 
 
Members Present: Chair M. Lewis Kinard; Timothy D. Belton; Amy Bresnen; Robert Denby; 
Claude Ducloux; Judge Phyllis Gonzalez; Rick Hagen; Professor Vincent Johnson; and Karen 
Nicholson. 
 
State Bar of Texas Staff Present: Seana Willing, Chief Disciplinary Counsel; Ray Cantu, Deputy 
Executive Director; Cory Squires, Staff Liaison; and Andrea Low, Disciplinary Rules and 
Referenda Attorney. 
 

COMMENTS FROM THE CHAIR 
 
Chair Kinard welcomed everyone to the meeting and thanked all who called in for their 
participation. He explained the Committee’s purpose and mandate, directed the public to the 
Committee’s website to find information about the Committee, and encouraged the public to 
participate in the process.  
 

APPROVAL OF THE MINUTES OF THE LAST MEETING 
 
Mr. Ducloux moved to approve the Minutes of the May 4, 2022, meeting. Ms. Bresnen seconded 
the motion. The motion carried unanimously. 
 

PROPOSED RULE 3.09 (SPECIAL RESPONSIBILITIES OF A PROSECUTOR) 
OF THE TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT 

  
Chair Kinard asked Professor Johnson to discuss his memorandum dated May 23, 2022, on 
Proposed Rule 3.09, which was included in the public meeting materials. Professor Johnson stated 
that his new proposal addressed concerns about the evidentiary standards underlying the ethical 
duty for prosecutors and the duty of former prosecutors, as those concerns were raised in the public 
comments that the Committee received. 
 
Chair Kinard stated that the Committee could: 1) vote on whether to make amendments to 
Proposed Rule 3.09 and to recommend the proposed rule to the Board of Directors of the State Bar 
of Texas; 2) take no action, at which time the rule proposal would expire; 3) initiate the rule 
proposal process again to consider new amendments to Rule 3.09 and authorize a subcommittee 
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to study a proposal; or 4) form a subcommittee to prepare a rule proposal for which the Committee 
may vote to initiate the rule proposal process in the future.  

Mr. Ducloux moved to: 1) initiate the rule proposal process to consider amendment to Rule 3.09, 
as drafted by Professor Johnson, with the addition of draft subsection (g) dated May 10, 2022, as 
submitted by Michael Logan Ware, Executive Director, the Innocence Project of Texas; 2) allow 
the rule proposal initiated on October 6, 2021, to expire; and 3) authorize the formation of a 
subcommittee that includes members from outside of the Committee to study the rule proposal. 
Ms. Bresnen seconded the motion.  

Mr. Hagen offered a friendly amendment to include consideration of the amendments to Rule 3.09 
in a draft dated May 2, 2022, as submitted by Scott Brumley, Chair, TDCAA Rule 3.09 Committee, 
Texas District and County Attorneys Association. 
 
Mr. Ducloux offered a substitute motion to: 1) initiate the rule proposal process to consider 
amendment to Rule 3.09, including consideration of two proposed drafts, Draft “A” dated May 23, 
2022, as proposed by Professor Johnson, with the addition of draft subsection (g) dated May 10, 
2022, as submitted by Michael Logan Ware, Executive Director, the Innocence Project of Texas, 
and Draft “B” dated May 2, 2022, as submitted by Scott Brumley, Chair, TDCAA Rule 3.09 
Committee, Texas District and County Attorneys Association; 2) allow the rule proposal initiated 
on October 6, 2021, to expire; and 3) authorize the formation of a subcommittee that includes 
members from outside of the Committee to study the rule proposal. Mr. Hagen seconded the 
motion. The motion carried unanimously.  
 
Chair Kinard appointed Mr. Hagen as Chair of the subcommittee and Mr. Belton and Mr. Denby 
as members of the subcommittee. Professor Johnson declined to serve on the subcommittee, but 
agreed to advise the subcommittee, as needed. Mr. Hagen stated he would reach out to Mr. Ware 
and Mr. Brumley to invite them to join the subcommittee.  
 

AGENDA ITEMS FOR FUTURE MEETINGS 
 
Chair Kinard asked whether Committee members had any topics members would like to add to 
the agenda for the August 3, 2022, meeting.  
 
Ms. Bresnen requested that the Committee include an agenda item to examine a lawyer’s duty of 
due diligence concerning a client, as it applies to cryptocurrencies, for the August 3, 2022, meeting. 
Mr. Ducloux stated that the Committee may wish to consider rules related to digital 
communications. Chair Kinard reminded the Committee and the public that the Committee’s duty 
is to review all rules, including the Texas Rules of Disciplinary Procedure, as well as the Texas 
Disciplinary Rules of Professional Conduct. 
 

ADJOURNMENT 
 
Mr. Denby moved to adjourn the meeting. Ms. Nicholson seconded the motion. The motion carried 
unanimously. The meeting adjourned at 10:57 a.m.  
 


