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Keith S. Hampton P.O. Box 66488
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Texas Board of Legal Specialization
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Committee on Disciplinary Rules and Referenda
State Bar of Texas
Texas Law Center
1414 Colorado Street
Austin, Texas 78701

via email to: Andrea.low@texasbar.com and Cory.squires@texasbar.com

To the Committee on Disciplinary Rules and Referenda:

I have been a criminal defense attorney for over thirty years.  I am
board-certified in both criminal law and criminal appellate law by the
Texas Board of Legal Specialization.  I have handled cases involving
innocent persons at all stages of litigation, including post-conviction.  I
strongly support the proposed amendment to the “Special Responsibilities
of a Prosecutor.”

The proposal requires prosecutors who learn of the conviction of an
innocent person to do three things: (1) disclose it; (2) investigate it; and (3)
make some effort to remedy the wrong that they brought about.  The Rule
also provides an important exception: if the prosecutor concludes that, in
his own independent good faith judgment, the new evidence is not of such
a nature as to trigger the obligations to disclose, investigate, and seek a
remedy, the prosecutor is shielded from application of this Rule. I view this
as an essential part of their mission to see that justice is done, and the
exception to be a fair accommodation to the conscientious prosecutor’s own
professional assessment.  We need this rule. 

000002



Last week, during a subcommittee meeting held on August 31, 2022,
I listened to the objections of a vocal, well-organized group of prosecutors
who apparently loathe the proposal.  It is clear to me that this Committee
understands the substance of the proposal.  I will therefor limit my letter
to the complaints advanced against this reasonable and necessary
amendment to the ethical rules. 

The proposed rule has nothing to do with a defense lawyer’s ethical
duties, and efforts to conflate any such issue should be ignored.

During the hearing, prosecutors demanded that the rule include all
other lawyers and require them to divulge confidential communications
that would reveal that a convicted person is innocent.  These demands
constitute the classic sophistic tactic of deflection to avoid a genuine
response to an issue by simply shifting the question and diverting the rest
of the discussion to another and controversial issue.  The chair of the
subcommittee hearing, Honorable Rick Hagen, appeared to recognize this
rhetorical tactic (popularly known as “whataboutism”) and ignore it, as did
most other participants.  This Committee should do the same.  

Prosecutors generally agree that they should have a duty to
disclose the discovery of an innocent but convicted person.

During the hearing last week, the prosecutorial opposition repeatedly
confessed agreement with the Rule’s requirement to disclose the discovery
of an innocent person among the convicted.  Support for the disclosure
requirement were often expressed as, words to the effect, “no one has a
problem with disclosure,” or, “of course we would disclose,” or “all
prosecutors would certainly disclose” that a person they know was convicted
is likely innocent.  In a phrase, this ethic was a given: prosecutors who
know of an innocent person who was convicted should not remain silent, but
inform the court.  This duty is not onerous and is easy to understand and
fulfill –  “Convicted innocent person: if you see it, say it.”
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Rural prosecutors complained about a lack of resources to
investigate the case of an innocent but convicted person.  They can
find the time to look into the case of an innocent but convicted
person.

Prosecutors from small counties argued that they should not be
ethically required to do anything more than inform the court or other
appropriate authority, citing too few resources to conduct any investigation. 
Prosecutors, including those in smaller communities, regularly conduct
investigations regarding defendants they believe are guilty and witnesses
who may or may not be telling the truth.  It stretches credulity that
prosecutors could not find some time to look into a matter as grave as the
discovery of an innocent but convicted person. 

Some of the prosecutors who argued this point appeared to be
expecting an avalanche of new cases of innocent but convicted persons.  But
experience has already shown these discoveries to be relatively rare.  If
prosecutors truly fear to discover a deluge of wrongfully convicted innocent
persons in their midst, then that anticipation highlights the urgent need for
this Rule and their duty to investigate those cases.  In short, this argument
makes the case for, not against, the proposal.

Some prosecutors do not want to be required to assist righting the
wrong their office committed, i.e., the conviction of an innocent
person.

Prosecutors have long carried the burden to “see that justice is done.” 
Why some do not want to fulfill this duty in cases of wrongful convictions
by “seek[ing] to remedy” that wrong is perplexing, to say the least.  The
proposed rule makes the prosecutor’s satisfaction of this requirement
relatively easy: “disclosure of the evidence to the defendant, requesting that
the court appoint counsel for an unrepresented indigent defendant and,
where appropriate, notifying the court that the prosecutor has knowledge
that the defendant did not commit the offense of which the defendant was
convicted.”  Like the rest of the proposal, these are not onerous or
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unworkable requirements.  On the contrary, they are consistent with
ethical duties prosecutors fulfill every day.  They reflect the right thing to
do.
 

The parable of the Good Samaritan is a good analogy to this proposed
rule insofar as it speaks to the morality of acting to help an injured person. 
As the reader will recall, a man assaulted by robbers on the side of a road
is ignored by passersby until a Good Samaritan stopped, investigated the
man’s injuries, bandaged him and delivered him to an inn to be cared for. 
The proposal would mirror the ethics of the Good Samaritan.

The contrary arguments I heard at last week’s hearing cast the
prosecutor as a self-interested passerby.  In their view, it would be enough
for the prosecutor to merely call out that he’s discovered an innocent man,
do nothing more and be free to move onto other, presumably less morally
taxing cases.  Failure to include the duties of investigation and some effort
to right the wrong that, after all, the prosecution itself has committed,
would elevate indifference to an institutional level and would reflect poorly
on the Bar as a whole.  

I hope the Committee will vote out this carefully written Rule.  It is
straightforward, provides a familiar but not onerous burden to see that
justice is done, specifically in case of the conviction of the innocent, and is
grounded in fundamental morality.  Its passage will demonstrate that the
Bar demands that lawyers who are public servants, like prosecutors, live
up to the ideals of the law and its practice.

Sincerely,
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