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From:
To:
Subject:
Date:

Lewis Ward
cdrr
RE: Comments on Proposed Changes to Rule 13.05
Thursday, June 11, 2020 1:15:45 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
RE:     Comments on Proposed Changes to Rule 13.05
To Whom It May Concern:
I reviewed the proposed additional Rule 13.05 and am in favor of it as written.
Thank you!
A. Lewis Ward

A. Lewis Ward
ATTORNEY & COUNSELOR
11757 Katy Freeway, Suite 1300
Houston, Texas 77079
Telephone: (713) 961-5555
Telecopier: (713) 961-5590
www.alw-law.com

CONFIDENTIAL COMMUNICATION
This e-mail communication and any attachments contain information from A. Lewis Ward,
Attorney at Law, that may be confidential or privileged. The information is intended for the
individual(s) or entity(ies) to whom this e-mail is addressed and sent by this law firm. If you
are not an intended recipient, you are notified that any disclosure, copying, forwarding,
distribution, or use of this e-mail and any of its contents or attachments is prohibited. If you
receive this e-mail in error, please notify this law firm by e-mail, telephone, facsimile, or
U.S. mail immediately so that we can arrange for the retrieval of the original e-mail
communication at no cost to you. Our contact information is supplied above. Thank you for
your cooperation.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed reciprocal discipline rules
Thursday, June 11, 2020 3:23:46 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Samuel

Last Name

Whitley

Email
Member

Yes

Barcard

24033331

Feedback
Subject

Proposed reciprocal discipline rules

Comments
I write in opposition to the proposed reciprocal discipline rules and ask that the Committee NOT take
any further action with respect to these proposed amendments. I am opposed to these rules because
I believe that subjecting an attorney to State Bar of Texas discipline based upon action issued by a
federal agency is excessive and would unjustifiably damage a Texas-admitted lawyer's disciplinary
record, professional reputation and career. In addition, the proposed rules are not necessary to
ensure ethical representation by Texas lawyers. As an example of the effects mentioned above, I
refer you to 17 C.F.R. 201.102(e), which permits the Securities and Exchange Commission to
censure, suspend, or permanently disbar an attorney from appearing before the Commission. One of
the reasons for such discipline is if the attorney is found to have willfully violated any federal
securities law or rule or regulation. Keep in mind that these are CIVIL laws (although in certain
instances, securities violations may be prosecuted criminally). If the SEC determines that a lawyer
should be suspended or prevented from appearing before the Commission, then that lawyer would
be unable to practice in many areas of securities law, and that is fine. But if the proposed rule
amendments are adopted, a Texas lawyer could then be disciplined in Texas as a result of the SEC's
action. This subsequent discipline could serve to prevent the lawyer from practicing in other nonsecurities law practice areas, which would make the punishment broader than it should be or needs
to be. For instance, if a lawyer were disciplined by the SEC under Rule 102(e), the lawyer could then
be disbarred in Texas, thereby preventing him from practicing ANY type of law, not just securities
law, which is the legal area that caused the problem. This is a draconian measure that would take
away a person's livelihood for no good reason. Now, a response could be that a Texas lawyer will not
automatically be disbarred just because he is suspended or disbarred before a federal agency (such
as the SEC). But can it be said that a lawyer will NOT be disbarred because of such federal agency
action? Of course not. In addition, even if a lesser sanction is ordered by the Texas Bar, this lesser
sanction would only serve to sully the reputation of the Texas lawyer and prevent him from making a
living, even if he stays away from the practice area that originally led to the federal agency action.
Furthermore, Texas reciprocal discipline is not necessary to protect the public since each federal
agency would have jurisdiction to monitor and pursue compliance with its disciplinary action against
the lawyer. In sum, I believe that permitting reciprocal discipline against Texas lawyers due to
actions taken by federal agencies unjustifiably and unreasonably "piles on" the lawyer, will
unnecessarily sully his reputation, and will prevent him from making an honest living and servicing
clients, even in areas that had nothing to do with the original federal agency discipline. For these
reasons, I ask that the Committee NOT further pursue the proposed amendments regarding
reciprocal discipline. Thank you.
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From:
To:
Subject:
Date:

Kevin Owens
cdrr
comments concerning the proposed change to Rule 1.05. Confidentiality of Information
Saturday, June 13, 2020 4:45:03 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening Links/Attachments
Committee on Disciplinary Rules and Referenda Proposed Rule Changes (The Committee),
I send this email to provide you all with comments concerning the recent proposed rule change to Texas Disciplinary Rules of
Professional Conduct Rule 1.05. Confidentiality of Information.
https://www.texasbar.com/Content/NavigationMenu/CDRR/Documents1/Rule1 05-Publication.pdf
Essentially, the proposed rule change adds a lawyer's belief that a client will commit suicide as an allowed reason to reveal
confidential information. In providing comments I represent no one but myself, and in no way should they be read as the views of
another person or organization. Everything that follows is nothing more than my non-expert opinion.
The Committee should reject the proposed rule change, despite how reasonable it appears at first glance. The general
theme of what I write below is concisely expressed in Matthew 7:13–14:
Enter by the narrow gate. For the gate is wide and the way is easy that leads to destruction, and those who enter by it are
many. For the gate is narrow and the way is hard that leads to life, and those who find it are few.
https://biblia.com/bible/esv/matthew/7/13-14  
The proposed rule change is an existential threat to the legal profession in Texas. It undermines the legitimacy of the lawyers
because it materially weakens an attorney's duty of confidentiality to a degree that it will result in more harm than good.
Confidential information will be revealed when it is not necessary--not even to prevent a client from committing suicide--leading
to excessive harm to clients. It is practically impossible to discipline lawyers for misusing the reason added by the change that
allows lawyers to reveal confidential information, creating the potential for the release of confidential information for any number
of inappropriate reasons. Perhaps the true intent is to coerce a client to the benefit of the lawyer. Perhaps the true intent is to
influence a jury to view the client more favorably. As long as the lawyer could provide an explanation reasonable enough to avoid
discipline the "trick" will work. I ask the Committee to contemplate how the Chief Disciplinary Counsel would make the "right
call" on grievances that report actual misconduct versus grievances reporting conduct permitted by the proposed rule change. If
the Committee were to consider the topic, I think the Committee would understand the unresolvable, practical issues with
enforcing the proposed rule change.
For example, a client has not paid a fee owed to the lawyer. Then, the lawyer reveals confidential information, and the lawyer
states that it was because they had reason to believe it was necessary to do so in order to prevent the client from committing
suicide. The client files a grievance, claiming that the real reason for the lawyer to reveal confidential information was to retaliate
against the client for delaying payment of the fee. The Committee should consider two questions, 1) When the lawyer justifies
their actions with reports of the client's statements and behavior, what constitutes "good enough" evidence for a lawyer to believe
revelation of confidential information is necessary? 2) If the core issue is whether to believe the client or the lawyer, what "tools"
might the Chief Disciplinary Counsel apply to reach a conclusion?
From the perspective of a lawyer, the proposed rule change puts lawyers in an unreasonably difficult position. Malpractice
insurance may become prohibitively expensive. In addition, the emotional toll on lawyers should not be ignored: one would need
to weight 1) the guilt resulting from a scenario where the lawyer did not reveal confidential information and the client committed
suicide, against 2) the more predictable harm to the client, the case, and the lawyers professional reputation if the lawyer revealed
confidential information, even if doing so did actually prevent the client from committing suicide.
If the Committee has not already done so, you all may want to solicit comments from the Texas State Board of Examiners of
Psychologists.
http://www.tsbep.texas.gov/index.php  
My opinion relies on a number of assumptions, some of which are philosophical and others are questions of fact.
Lawyers are not psychologists, and it isn't reasonable to expect them to practice psychology (i.e., evaluate risk of suicide) in
addition to the practice of law.
The proposed rule change is too vague. The standard for licensed psychologists in Texas is a probability of imminent
physical harm to self or others. Strictly speaking, it is not enough for a client to desire to be dead, have thoughts of
suicide (i.e., suicidal ideation), have a specific plan for how to commit suicide, and have access to the means to
execute that plan: the risk must also be imminent. For example, if all of that were established and a client stated "I am
going to leave now, I will not take my mobile phone with me, and I will kill myself" then a psychologist would have
a strong justification for revealing confidential information. Psychologists might not adhere to such a strict standard
in practice, but doing so opens them to the possibility of professional discipline and civil liability.
Arguably, the consequences from the revelation of confidential information would be more severe for a defendant in
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a criminal case than if confidential information--as it relates to psychotherapy--were to be revealed by a psychologist.
When one also considers that lawyers are less capable of assessing risk of suicide and the proposed standard for
lawyers is less strict than for psychologists (i.e., "necessary" might not include "imminent"), the proposed rule change
would be a recipe for disaster.
"State of the art," "best in class," methods for measuring risk of suicide have significant limitations (i.e., even the "experts"
get it wrong much of the time). Assume that it were possible for lawyers to use the best available methods for assessing risk
of suicide. Even then, there is significant risk of false positives (i.e., unnecessary disclosure) and false negatives (i.e.,
revelation of confidential information would have prevented a completed suicide). One of the strongest predictors of
suicide, depression, is relatively common. One of the most common methods to complete suicide is with a firearm, yet only
a small percent of gun owners commit suicide each year. Instead of relying on my comments, I encourage the Committee to
consider expert opinions regarding accuracy of state-of-the-art suicide risk assessment methodologies. I will link to a few
web pages the Committee might want to consider.
https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0180292  
http://patientsafety.pa.gov/ADVISORIES/documents/201810_assessingintent.pdf  
https://ebmh.bmj.com/content/22/3/125  
https://www researchgate net/publication/309145166_Suicide_Risk_Assessment_What_Psychologists_Should_Know  
https://www.scientificamerican.com/article/suicide-risk-assessment-doesnt-work/  
The topic of suicide is highly emotionally charged (particularly for those personally affected by the suicide of a loved one),
and those who have not sudied the topic likely have misconceptions. Reason and evidence might not be enough to persuade
some people. Being smart or educated does not vaccinate one against the kind of error in judgement I am alluding to. I
encourage the Committee to consider the possibility that personal bias may affect the Committee's decision making process.
The materiality of harm from misuse of the proposed rule change is an "unknown unknown."
One hopes 100% of lawyers act ethically 100% of the time, but hope is not enough to rely upon. If it were, there
would be no need for a disciplinary procedure. I believe most lawyers behave ethically "even when no one is
looking." I do not intend to suggest malicious intent or negligence on the part of any lawyer. However, when
considering rules of professional conduct, one should consider unscrupulous lawyers: 1) how the rules could
encourage ethical behavior, and 2) how unscrupulous lawyers could "game" the rules to facilitate their unethical
behavior.
It is reasonable to allow a lawyer to reveal confidential information in order to prevent a crime because there is
reason to believe the threat of discipline discourages unpermitted disclosure of confidential information. Lawyers are
experts at the law, and rules are enforced by those who are also experts at the law. Lawyers can be expected to be
making the right call when they believe their client will commit a crime. The Chief Disciplinary Counsel can be
expected to make the right call when reviewing grievances. Lawyers know this too, so the threat of discipline is
credible. None of this holds when "risk of crime" is replaced with "risk of suicide."
To the extent rules of professional conduct effectively facilitate ethical behavior of otherwise unscrupulous lawyers
(and I generally believe the rules are effective), it is difficult to accurately estimate the materiality of the harm these
people could do. How many are there? What would they do if they believed they could successfully evade discipline
for unethical behavior? These are not questions that anyone can answer.
Combined with practical challenges of detection and enforcement, if the proposed rule changes were adopted it would
be practically impossible to measure the extent the changes would be misused. If the proposed rule changes are
adopted and really do lead to problems so significant that the Committee would prefer to reverse the rule change,
there is no way for the Committee to detect such a problem when it actually exists.
At a philosophical level, a client that files a grievance along the lines of "my lawyer should not have believed revealing
confidential information was necessary to prevent me from committing suicide" is faced with trying to prove a
counterfactual. Again, this is less of a problem when the behavior in question is a crime or fraud. In addition, the credibility
of a client that files such a grievance is likely to be doubted.
Please let me know if you have any questions.
Thank you,
Kevin Owens
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From:
To:
Cc:
Subject:
Date:
Attachments:

Gregory W. Sampson
Claude Ducloux; Brad Johnson
Gibson, Laura; Dean Schaffer; Seana Willing
Revised Proposed Rule 13.05 for CDRR Meeting 6/18/20
Sunday, June 14, 2020 6:49:10 PM
Redraft of Proposed Rule 13.05 6.12.20 GWS.docx

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Claude, thank you for your work in the CDRR subcommittee on this important topic of practice
cessation. Laura Gibson, Dean Schaffer and I have been considering the concerns about managing a
practice in the temporary cessation context and implications of Part XII in the current draft, which
we subsequently discussed with Seana Willing. We believe we may have an approach to proposed
Rule 13.05 that addresses both concerns.
We attach for your and the CDRR group’s review and consideration, a revision to 13.05 clarifying
how a non-judicial custodianship under Rule 13.04 may be terminated. It keeps the approach of
13.04 that cessation activities of a custodian are toward closing the practice and transferring all
active files to successor attorneys but recognizes that there may be circumstances in which an
appointing attorney may return to practice competent and ready to continue his or her work on
active files that have not yet been transferred out to other lawyers. That is but one method by
which the custodianship could at that time be concluded. We also address the circumstance that
the custodian and returning attorney may not agree on competence in some cases and could then
engage a court to make that determination, after which the custodianship would then continue with
court supervision if the court determines the custodianship should continue.
We welcome any comments or questions you, the subcommittee or CDRR group may have about
this approach in advance of the hearing on Thursday, but Laura, Dean and I will also be participants
in the hearing if you would like to discuss it at that time. I also send a copy to Seana for her to
consider and for any comments she may have. Thank you for your consideration.
Best Regards, Greg.
Gregory W. Sampson
Senior Counsel
Tel 469.320.6097 | Fax 469.320.6873 |
1601 Elm St., Suite 4600 | Dallas, TX 75201
grayreed.com | Connect with me on LinkedIn
Board Certified-Estate Planning & Probate Law
Texas Board of Legal Specialization
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CONFIDENTIALITY NOTICE: This electronic transmission and any attachments constitute confidential information which is
intended only for the named recipient(s) and may be legally privileged. If you have received this communication in error, please
contact the sender immediately. Any disclosure, copying, distribution or the taking of any action concerning the contents of
this communication by anyone other than the named recipient(s) is strictly prohibited.
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13.05. Termination of Custodianship:
A custodianship conducted by an appointed custodian under Rule 13.04 shall terminate upon one or
more of the following events:
1.
The transfer of all active client files to attorneys who take responsibility for the representation
or upon distribution of such files and any client property to the client in accordance with the custodian
agreement and in compliance with applicable Disciplinary Rules of Professional Conduct;
2.
Entry of an order terminating the custodianship from a court with jurisdiction over the practice
under Rules 13.02 and 13.03.
3.
The return of the appointing attorney to his or her practice prior to completion of the
custodianship and resumption of representation of active client matters with the competence to
conduct such representation.
In the event there is disagreement about whether the appointing attorney is competent to resume
representation of a client matter upon return to the practice, either the appointed custodian or the
appointing attorney may petition for a determination and order of a court under Rules 13.02 and 13.03
concerning the resumption of the practice by the appointing attorney and termination of the
custodianship. An appointed custodian may also petition the court for an order concerning the proper
disposition of dormant or closed client files, distribution of active files for which a client is
nonresponsive or cannot be located, and for proper disbursement of any client property, including client
funds held in an IOLTA account.

4848-0492-2304.2
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From:
To:
Cc:
Subject:
Date:
Attachments:

Dean Schaffer
Brad Johnson
Gibson, Laura; Gregory W. Sampson
Advance Summary of Comments - CDRR Meeting (6-18-20)
Monday, June 15, 2020 1:21:41 PM
post-2013 task force - lawyers by age.pdf
post-2013 task force - lawyers by years licensed.pdf
classes 1995 and 2019 - lawyers by age.pdf
classes 1995 and 2019 - lawyers by years licensed.pdf
Disciplinary Safety Systems - Advance Designation of Custodian Attorney (LPM Website 4-9-20).pptx

Brad,
To assist with the CDRR meeting, please see the following:
1.      Summary data on lawyers by age and years licensed;
2.      Data comparison for the years 1995 and 2019;
3.      Presentation regarding the online system for advance designation of custodian
attorneys.
The online system for advance designations went active March 31, 2020, please see the link:
https://www.texasbar.com/AM/Template.cfm?
Section=Succession_Planning&Template=/Succession/home.cfm
The following is a brief status update on the cessations docket pilot program:
In 2020, the cessations docket pilot program entered its third year. Contacts have now been
received on more than 500 law practices, the majority of which involve deceased attorneys.
Lawyer suicides alone left scores of client matters pending.
Time proves that the core function of the pilot is emergency management: Developing
phases of prevention, mitigation, and preparedness – before an emergency event – and for
those events that slip through the net, execution of response, attainment of equilibrium, and
the end work of recovery. Importantly, the final step of recovery is to deliberate the hard
question: What did we learn?
Here, we learned the challenge of cessations is not so much an issue for lawyer discipline, as
it is for the discipline of law practice. Many forces are pressuring change in contemporary
law practice. The emergence of cessations issues can be seen as part of the fallout.
From this backdrop, the State Bar transitioned the pilot from CDC Special Projects to the
State Bar Law Practice Resources Division. The objective long term is to anchor the pilot in
tandem with development of the State Bar’s Law Practice Management Program. An early
product was launch of an online system for advance designation of custodian attorneys.
With the advent of Covid-19, cessations issues are also addressed at the Law Practice
Management website.
25

Thank you for your work with CDRR.
Dean
Dean A. Schaffer
Succession Planning Program Administrator
State Bar of Texas
P.O. Box 12487
Austin, Texas 78711
512.427.1326
Please visit the State Bar of Texas’ coronavirus information page at texasbar.com/coronavirus for timely
resources and updates on bar-related events.
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(Since 2013 Task Force on Aging Lawyer Issues)

Active State Bar Attorneys by Age
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(Since 2013 Task Force on Aging Lawyer Issues)

Active State Bar Attorneys by Years Licensed
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Active State Bar Attorneys by Age
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Disciplinary Safety Systems

Advance Designation
of Custodian Attorney

Dean A. Schaffer
Succession Planning Program Administrator
State Bar of Texas

Cessation of Practice Issues
Situations in which the lawyer has died or is otherwise “absent”
Most difficult scenarios:
* Sudden cessations
* “Prospective” cessations
Start emergency management before adverse event
Disciplinary Safety Systems

Before

After

During

Mitigation Phase
Δ

Self-care

Δ

Combat isolation

Δ

Address echoes of lawyer wellness issues
► TLAP ◄
Disciplinary Safety Systems

Loss of Function Hierarchy
• Community
• Spiritual life
• Recreation and avocation
• Friends
• Peers
• Family
• Work**
**A Medical Emergency

Mitigation Phase
Proactive Discipline
Δ

Self-assessment

Δ

Succession planning

Δ

Advance designation of custodian attorney
Disciplinary Safety Systems

Preparation Phase

Δ
Planning
Peer engagement
Readiness before an “Event”

Disciplinary Safety Systems

Preparation Phase
Upon cessation, what would be needed …
Access to files ?
Notice to clients ?
Client direction on where to send the file ?
Return of client property … IOLTA issues ?
Disciplinary Safety Systems

Response Phase
A difficult place to start
Markers for or against, application for or ending,
court-ordered custodianship
Δ Δ Δ Δ Δ Δ Δ
Disciplinary Safety Systems

Active matters pending … ?

No lawyer handling with client consent … ?

Response Phase

Response Phase
Practical objectives:
1. Access to files
2. Notice to clients
3. Client direction on where the client wants
the file to go
4. Return of client property … IOLTA issues

Disciplinary Safety Systems

Recovery Phase
Lawyer Referral Service
Client Security Fund

Last step: Always ask what did we learn?

Disciplinary Safety Systems

Mitigation Phase
• For client protection and emergency management,
designate in advance your custodian attorney(s)

• A custodian attorney serves in a limited role to wind
down the lawyer’s law practice in the event of need

Disciplinary Safety Systems

State Bar of Texas Online System
for Advance Designation of Custodian Attorney
www.texasbar.com/succession

www.texasbar.com/succession
There’s no place like home, for homework.

