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Committee on Disciplinary Rules and Referenda 

Agenda 

Date and Time: Wednesday, November 3, 2021 – 10:00 a.m. CDT 
By Teleconference 

Join by Meeting Link: https://texasbar.zoom.us/j/81759326643 

Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 817 5932 6643 

View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate 

1. Call to Order; Roll Call

2. Comments from the Chair

3. Discussion and Possible Action: Approval of the Minutes of the Last Meeting (Bates Numbers
000003 – 000005)

4. Discussion and Possible Action: Approval of the Planned Dates of the Meetings in 2022 (Bates
Number 000006)

5. Discussion and Possible Action: Proposed Amendments to Rule 1.09 of the Texas Disciplinary
Rules of Professional Conduct (Conflict of Interest: Former Client) (Bates Numbers 000007 –
000028)

Consider Possible Publication of Proposed Rule Amendments in the Texas Bar Journal and
Texas Register

6. Discussion and Possible Action: Proposed Amendments to Rule 1.10 of the Texas Disciplinary
Rules of Professional Conduct (Imputation of Conflicts of Interest: General Rule) and
Renumbering of Part 1 of the Texas Disciplinary Rules of Professional Conduct, Including
Internal Cross-references (Bates Numbers 000029 – 000036)

Consider Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule
Amendments in the Texas Bar Journal and Texas Register

7. Discussion and Possible Action: Proposed Amendments to Rule 3.09 of the Texas Disciplinary
Rules of Professional Conduct (Special Responsibilities of a Prosecutor) (Bates Numbers
000037 – 000048)

Consider Possible Publication of Proposed Rule Amendments in the Texas Bar Journal and
Texas Register
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8. Discussion: Committee Annual Report for 2021 (Bates Numbers 000049 – 000064) 

 
9. Agenda Items for Next Meeting 

 
10. Adjourn 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
________________________________________________________________________ 
Under the Americans with Disabilities Act, an individual with a disability must have an equal 
opportunity for effective communication and participation in public meetings. Reasonable 
modifications and equal access to communications will be provided upon request. For assistance, 
please contact Jennifer Reames at (800) 204-2222 or (512) 427-1463 (extension 1415) at least two 
working days prior to the scheduled meeting so that appropriate arrangements can be made. 
Individuals with speech or hearing disabilities can contact Ms. Reames by routing through Relay 
Texas at phone number 7-1-1 or another designated phone number provided at relaytexas.com. 
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TO: CDRR Subcommittee on Texas Disciplinary Rule 1.09 (Former Client Conflicts of Interest) 
(Claude Ducloux; Carl Jordan; Amy Bresnen) 

 
CC: Lewis Kinard, Andrea Low 
 
FROM:  Vincent R. Johnson VRJ 
 
DATE:  October 1, 2021 
 
 The current version of Texas Rule 1.09 raises questions and uncertainties related to former-
client conflicts of interest in general, and the movement of lawyers between law firms in particular.  To 
resolve those issues, I recommend that the current version of Texas Rule 1.09 be deleted and that the 
text of ABA Model Rules 1.9 (Duties to Former Clients) and ABA Model Rule 1.10 (Imputation of Conflicts 
of Interest:  General Rule) be substituted (as modified below) as Proposed Texas Rules 1.09 and 1.10.   
 
 Notably, this proposed change would entail an endorsement of the use of screening to manage 
former-client conflicts of interest under Proposed Rule 1.09 and other conflicts arising under Current 
Texas Rule 1.06.  Presently, the use of screening is limited to conflicts occurring in specific contexts 
(paralegals, former public officials and public employees, and (under our proposed rule) prospective 
clients. 
 

Under this proposal, Current Texas Rule 1.10 (Successive Government and Private Employment) 
and subsequent Current or Proposed Texas Rules in part 1 would be renumbered beginning with the 
number 1.11.  Cross-references have been inserted below based on the assumption that renumbering 
has occurred. 

 
 

 
Proposed Texas Rule 1.091 
 
Rule 1.9 Duties to Former ClientsRule 1.09:  Conflict of Interest: Former Client 
 

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent 
another person in the same or a substantially related matter in which that person’s interests are 
materially adverse to the interests of the former client unless the former client gives informed consent, 
confirmed in writing. 
  

(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter 
in which a firm with which the lawyer formerly was associated had previously represented a client 

(1) whose interests are materially adverse to that person; and 
(2) about whom the lawyer had acquired information protected by Rules 1.61.05 and 

1.09(c) that is material to the matter; unless the former client gives informed consent, 
confirmed in writing. 

   
(c) A lawyer who has formerly represented a client in a matter or whose present or former firm 

has formerly represented a client in a matter shall not thereafter: 
 

1 This language is the text of ABA Model Rule 1.9, with proposed changes shown by redlining. 
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(1) use information relating to the representation to the disadvantage of the former 
client except as these Rules would permit or require with respect to a client, or when the 
information has become generally known; or 

 (2) reveal information relating to the representation except as these Rules would 
permit or require with respect to a client. 

   
Comment 
 
[1] After termination of a client-lawyer relationship, a lawyer has certain continuing duties with respect 
to confidentiality and conflicts of interest and thus may not represent another client except in 
conformity with this Rule. Under this Rule, for example, a lawyer could not properly seek to rescind on 
behalf of a new client a contract drafted on behalf of the former client. So also a lawyer who has 
prosecuted an accused person could not properly represent the accused in a subsequent civil action 
against the government concerning the same transaction. Nor could a lawyer who has represented 
multiple clients in a matter represent one of the clients against the others in the same or a substantially 
related matter after a dispute arose among the clients in that matter, unless all affected clients give 
informed consent. See Comment [9]. Current and former government lawyers must comply with this 
Rule to the extent required by Rule 1.11. 
  
[2] The scope of a “matter” for purposes of this Rule depends on the facts of a particular situation or 
transaction. The lawyer’s involvement in a matter can also be a question of degree.2 When a lawyer has 
been directly involved in a specific transaction, subsequent representation of other clients with 
materially adverse interests in that transaction clearly is prohibited. On the other hand, a lawyer who 
recurrently handled a type of problem for a former client is not precluded from later representing 
another client in a factually distinct problem of that type even though the subsequent representation 
involves a position adverse to the prior client. Similar considerations can apply to the reassignment of 
military lawyers between defense and prosecution functions within the same military jurisdictions.3 The 
underlying question is whether the lawyer was so involved in the matter that the subsequent 
representation can be justly regarded as a changing of sides in the matter in question. 
  
[3] Matters are “substantially related” for purposes of this Rule if they involve the same transaction or 
legal dispute or if there otherwise is a substantial risk that confidential factual information as would 
normally have been obtained in the prior representation would materially advance the client’s position 
in the subsequent matter. For example, a lawyer who has represented a businessperson and learned 
extensive private financial information about that person may not then represent that person’s spouse 
in seeking a divorce. Similarly, a lawyer who has previously represented a client in securing 
environmental permits to build a shopping center would be precluded from representing neighbors 
seeking to oppose rezoning of the property on the basis of environmental considerations; however, the 
lawyer would not be precluded, on the grounds of substantial relationship, from defending a tenant of 
the completed shopping center in resisting eviction for nonpayment of rent. Information that has been 
disclosed to the public or to other parties adverse to the former client ordinarily will not be 
disqualifying. Information acquired in a prior representation may have been rendered obsolete by the 
passage of time, a circumstance that may be relevant in determining whether two representations are 
substantially related. In the case of an organizational client, general knowledge of the client’s policies 
and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of 

 
2 Deleted because of vagueness. 
3 Deleted because of vagueness. 
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specific facts gained in a prior representation that are relevant to the matter in question ordinarily will 
preclude such a representation. A former client is not required to reveal the confidential information 
learned by the lawyer in order to establish a substantial risk that the lawyer has confidential information 
to use in the subsequent matter. A conclusion about the possession of such information may be based 
on the nature of the services the lawyer provided the former client and information that would in 
ordinary practice be learned by a lawyer providing such services. 
  
Lawyers Moving Between Firms 
[4] When lawyers have been associated within a firm but then end their association, the question of 
whether a lawyer should undertake representation is more complicated. There are several competing 
considerations. First, the client previously represented by the former firm must be reasonably assured 
that the principle of loyalty to the client is not compromised. Second, the rule should not be so broadly 
cast as to preclude other persons from having reasonable choice of legal counsel. Third, the rule should 
not unreasonably hamper lawyers from forming new associations and taking on new clients after having 
left a previous association. In this connection, it should be recognized that today many lawyers practice 
in firms, that many lawyers to some degree limit their practice to one field or another, and that many 
move from one association to another several times in their careers. If the concept of imputation were 
applied with unqualified rigor, the result would be radical curtailment of the opportunity of lawyers to 
move from one practice setting to another and of the opportunity of clients to change counsel. 
  
[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has actual knowledge 
of information protected by Rules 1.056 and 1.09(c). Thus, if a lawyer while with one firm acquired no 
knowledge or information relating to a particular client of the firm, and that lawyer later joined another 
firm, neither the lawyer individually nor the second firm is disqualified from representing another client 
in the same or a related matter even though the interests of the two clients conflict. See Rule 1.10(b) for 
the restrictions on a firm once a lawyer has terminated association with the firm. 
  
[6] Application of paragraph (b) depends on a situation’s particular facts, aided by inferences, 
deductions or working presumptions that reasonably may be made about the way in which lawyers 
work together. A lawyer may have general access to files of all clients of a law firm and may regularly 
participate in discussions of their affairs; it should be inferred that such a lawyer in fact is privy to all 
information about all the firm’s clients. In contrast, another lawyer may have access to the files of only a 
limited number of clients and participate in discussions of the affairs of no other clients; in the absence 
of information to the contrary, it should be inferred that such a lawyer in fact is privy to information 
about the clients actually served but not those of other clients. In such an inquiry, the burden of proof 
should rest upon the firm whose disqualification is sought. 
  
[7] Independent of the question of disqualification of a firm, a lawyer changing professional association 
has a continuing duty to preserve confidentiality of information about a client formerly represented. See 
Rules 1.056 and 1.09(c). 
  
[8] Paragraph (c) provides that information acquired by the lawyer in the course of representing a client 
may not subsequently be used or revealed by the lawyer to the disadvantage of the client. However, the 
fact that a lawyer has once served a client does not preclude the lawyer from using generally known 
information about that client when later representing another client. 
  
[9] The provisions of this Rule are for the protection of former clients and can be waived if the client 
gives informed consent, which consent must be confirmed in writing under paragraphs (a) and (b). See 

000009



4 
 

Rule 1.0( e). With regard to the effectiveness of an advance waiver, see Comment [ 22] to Rule 
1.7.4 With regard to disqualification of a firm with which a lawyer is or was formerly associated, see 

Rule 1.10. 
 
 
Proposed Texas Rule 1.105 
 
Rule 1.10: Imputation of Conflicts of Interest:  General Rule 
 
(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one 
of them practicing alone would be prohibited from doing so by Rules 1.067 or 1.09, unless 
 

(1) the prohibition is based on a personal interest of the disqualified lawyer and does 
not present a significant risk of materially limiting the representation of the client by the 
remaining lawyers in the firm; or 

  
(2) the prohibition is based upon Rule 1.09(a) or (b), and arises out of the disqualified 

lawyer’s association with a prior firm, and 
 

(i) the disqualified lawyer is timely screened from any participation in the matter 
and is apportioned no part of the fee therefrom; 

 
(ii) written notice is promptly given to any affected former client to enable the 

former client to ascertain compliance with the provisions of this Rule, which shall 
include a description of the screening procedures employed; a statement of the firm’s 
and of the screened lawyer’s compliance with these Rules; a statement that review may 
be available before a tribunal; and an agreement by the firm to respond promptly to any 
written inquiries or objections by the former client about the screening procedures; and 

  
(iii) certifications of compliance with these Rules and with the screening 

procedures are provided to the former client by the screened lawyer and by a partner of 
the firm, at reasonable intervals upon the former client’s written request and upon 
termination of the screening procedures. 

  
 (b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter 
representing a person with interests materially adverse to those of a client represented by the formerly 
associated lawyer and not currently represented by the firm, unless: 
 

(1) the matter is the same or substantially related to that in which the formerly 
associated lawyer represented the client; and 

  
(2) any lawyer remaining in the firm has information protected by Rules 1.056 and 

1.09(c) that is material to the matter. 
  

 
4 These cross-references need to be completed if this proposed rule moves forward. 
5 This language is the text of ABA Model Rule 1.10, with proposed changes shown by redlining. 
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(c) A disqualification prescribed by this Rule may be waived by the affected client under the conditions 
stated in Rule 1.067. 
  
(d) The disqualification of lawyers associated in a firm with former or current government lawyers is 
governed by Rule 1.11. 
  
  
Comment 
Definition of “Firm” 
[1] For purposes of the Rules of Professional Conduct, the term “firm” denotes lawyers in a law 
partnership, professional corporation, sole proprietorship or other association authorized to practice 
law; or lawyers employed in a legal services organization or the legal department of a corporation or 
other organization. See Rule 1.0( c). Whether two or more lawyers constitute a firm within this 
definition can depend on the specific facts. See Rule 1.0, Comments [ 2]-[ 4]. 
  
Principles of Imputed Disqualification 
[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the principle of loyalty to 
the client as it applies to lawyers who practice in a law firm. Such situations can be considered from the 
premise that a firm of lawyers is essentially one lawyer for purposes of the rules governing loyalty to the 
client, or from the premise that each lawyer is vicariously bound by the obligation of loyalty owed by 
each lawyer with whom the lawyer is associated. Paragraph (a)(1) operates only among the lawyers 
currently associated in a firm. When a lawyer moves from one firm to another, the situation is governed 
by Rules 1.09(b) and 1.10(a)(2) and 1.10(b). 
  
[3] The rule in paragraph (a) does not prohibit representation where neither questions of client loyalty 
nor protection of confidential information are presented. Where one lawyer in a firm could not 
effectively represent a given client because of strong political beliefs, for example, but that lawyer will 
do no work on the case and the personal beliefs of the lawyer will not materially limit the representation 
by others in the firm, the firm should not be disqualified. On the other hand, if an opposing party in a 
case were owned by a lawyer in the law firm, and others in the firm would be materially limited in 
pursuing the matter because of loyalty to that lawyer, the personal disqualification of the lawyer would 
be imputed to all others in the firm. 
  
[4] The rule in paragraph (a) also does not prohibit representation by others in the law firm where the 
person prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretary. 
Nor does paragraph (a) prohibit representation if the lawyer is prohibited from acting because of events 
before the person became a lawyer, for example, work that the person did while a law student. Such 
persons, however, ordinarily must be screened from any personal participation in the matter to avoid 
communication to others in the firm of confidential information that both the nonlawyers and the firm 
have a legal duty to protect. See Rules 1.0( k) and 5.3. 
  
[5] Rule 1.10(b) operates to permit a law firm, under certain circumstances, to represent a person with 
interests directly adverse to those of a client represented by a lawyer who formerly was associated with 
the firm. The Rule applies regardless of when the formerly associated lawyer represented the client. 
However, the law firm may not represent a person with interests adverse to those of a present client of 
the firm, which would violate Rule 1.7. Moreover, the firm may not represent athe person where the 
matter is the same or substantially related to that in which the formerly associated lawyer represented 
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the client and any other lawyer currently in the firm has material information protected by Rules 1.056 
and 1.09(c). 
  
[6] Rule 1.10(c) removes imputation with the informed consent of the affected client or former client 
under the conditions stated in Rule 1.067. The conditions stated in Rule 1.7 require the lawyer to 
determine that the representation is not prohibited by Rule 1.7(b) and that each affected client or 
former client has given informed consent to the representation, confirmed in writing. In some cases, the 
risk may be so severe that the conflict may not be cured by client consent. For a discussion of the 
effectiveness of client waivers of conflicts that might arise in the future, see Rule 1.7, Comment [22]. For 
a definition of informed consent, see Rule 1.0(e). 
  
[7] Rule 1.10(a)(2) similarly removes the imputation otherwise required by Rule 1.10(a), but unlike 
section (c), it does so without requiring that there be informed consent by the former client. Instead, it 
requires that the procedures laid out in sections (a)(2)(i)-(iii) be followed. A description of effective 
screening mechanisms appears in Rule 1.0( k). Lawyers should be aware, however, that, even where 
screening mechanisms have been adopted, tribunals may consider additional factors in ruling upon 
motions to disqualify a lawyer from pending litigation. 
  
[8] Paragraph (a)(2)(i) does not prohibit the screened lawyer from receiving a salary or partnership share 
established by prior independent agreement, but that lawyer may not receive compensation directly 
related to the matter in which the lawyer is disqualified. 
  
[9] The notice required by paragraph (a)(2)(ii) generally should include a description of the screened 
lawyer’s prior representation and be given as soon as practicable after the need for screening becomes 
apparent. It also should include a statement by the screened lawyer and the firm that the client’s 
material confidential information has not been disclosed or used in violation of the Rules. The notice is 
intended to enable the former client to evaluate and comment upon the effectiveness of the screening 
procedures. 
  
[10] The certifications required by paragraph (a)(2)(iii) give the former client assurance that the client’s 
material confidential information has not been disclosed or used inappropriately, either prior to timely 
implementation of a screen or thereafter. If compliance cannot be certified, the certificate must 
describe the failure to comply. 
  
[11] Where a lawyer has joined a private firm after having represented the government, imputation is 
governed by Rule 1.11(b) and (dc), not this Rule. Under Rule 1.11(d), Wwhere a lawyer represents the 
government after having served clients in private practice, nongovernmental employment or in another 
government agency, former-client conflicts are not imputed to government lawyers associated with the 
individually disqualified lawyer.6 
  
[12] Where a lawyer is prohibited from engaging in certain transactions under Rule 1.08, paragraph (ik) 
of that Rule, and not this Rule, determines whether that prohibition also applies to other lawyers 
associated in a firm with the personally prohibited lawyer. 
 
 
  

 
6 Query:  Is this the rule in Texas? 
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This Proposal would delete Texas Disciplinary Rule of Professional Conduct 1.09 (Conflict of Interest: 
Former Client) which now provides: 
 
(a) Without prior consent, a lawyer who personally has formerly represented a client in a matter shall 
not thereafter represent another person in a matter adverse to the former client: 
  

(1) in which such other person questions the validity of the lawyer’s services or work product for 
the former client; 
  

(2) if the representation in reasonable probability will involve a violation of Rule 1.05; or 
  

(3) if it is the same or a substantially related matter. 
 
(b) Except to the extent authorized by Rule 1.10, when lawyers are or have become members of or 
associated with a firm, none of them shall knowingly represent a client if any one of them practicing 
alone would be prohibited from doing so by paragraph (a). 
 
(c) When the association of a lawyer with a firm has terminated, the lawyers who were then associated 
with that lawyer shall not knowingly represent a client if the lawyer whose association with that firm has 
terminated would be prohibited from doing so by paragraph (a)(1) or if the representation in reasonable 
probability will involve a violation of Rule 1.05. 
 
COMMENT: 
 
1. Rule 1.09 addresses the circumstances in which a lawyer in private practice, and other lawyers who 
were, are or become members of or associated with a firm in which that lawyer practiced or practices, 
may represent a client against a former client of that lawyer or the lawyer’s former firm. Whether a 
lawyer, or that lawyer’s present or former firm, is prohibited from representing a client in a matter by 
reason of the lawyer’s successive government and private employment is governed by Rule 1.10 rather 
than by this Rule. 
 
2. Paragraph (a) concerns the situation where a lawyer once personally represented a client and now 
wishes to represent a second client against that former client. Whether such a personal attorney client 
relationship existed involves questions of both fact and law that are beyond the scope of these Rules. 
See Preamble: Scope. Among the relevant factors, however, would be how the former representation 
actually was conducted within the firm; the nature and scope of the former client’s contacts with the 
firm (including any restrictions the client may have placed on the dissemination of confidential 
information within the firm); and the size of the firm. 
 
3. Although paragraph (a) does not absolutely prohibit a lawyer from representing a client against a 
former client, it does provide that the latter representation is improper if any of three circumstances 
exists, except with prior consent. The first circumstance is that the lawyer may not represent a client 
who questions the validity of the lawyer’s services or work product for the former client. Thus, for 
example, a lawyer who drew a will leaving a substantial portion of the testator’s property to a 
designated beneficiary would violate paragraph (a) by representing the testator’s heirs at law in an 
action seeking to overturn the will. 
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4. Paragraph (a)’s second limitation on undertaking a representation against a former client is that it 
may not be done if there is a “reasonable probability” that the representation would cause the lawyer to 
violate the obligations owed the former client under Rule 1.05. Thus, for example, if there were a 
reasonable probability that the subsequent representation would involve either an unauthorized 
disclosure of confidential information under Rule 1.05(b)(1) or an improper use of such information to 
the disadvantage of the former client under Rule 1.05(b)(3), that representation would be improper 
under paragraph (a). Whether such a reasonable probability exists in any given case will be a question of 
fact. 
 
 
4A. The third situation where representation adverse to a former client is prohibited is where the 
representation involved the same or a substantially related matter. The “same” matter aspect of this 
prohibition prevents a lawyer from switching sides and representing a party whose interests are adverse 
to a person who disclosed confidences to the lawyer while seeking in good faith to retain the lawyer. 
The prohibition applies when an actual attorney client relationship was established even if the lawyer 
withdrew from the representation before the client had disclosed any confidential information. This 
aspect of the prohibition includes, but is somewhat broader than, that contained in paragraph (a)(1) of 
this Rule. 
  
4B. The “substantially related” aspect, on the other hand, has a different focus. Although that term is 
not defined in the Rule, it primarily involves situations where a lawyer could have acquired confidential 
information concerning a prior client that could be used either to that prior client’s disadvantage or for 
the advantage of the lawyer’s current client or some other person. It thus largely overlaps the 
prohibition contained in paragraph (a)(2) of this Rule. 
  
5. Paragraph (b) extends paragraph (a)’s limitations on an individual lawyer’s freedom to undertake a 
representation against that lawyer’s former client to all other lawyers who are or become members of 
or associated with the firm in which that lawyer is practicing. Thus, for example, if a client severs the 
attorney client relationship with a lawyer who remains in a firm, the entitlement of that individual 
lawyer to undertake a representation against that former client is governed by paragraph (a); and all 
other lawyers who are or become members of or associated with that lawyer’s firm are treated in the 
same manner by paragraph (b). Similarly, if a lawyer severs his or her association with a firm and that 
firm retains as a client a person whom the lawyer personally represented while with the firm, that 
lawyer’s ability thereafter to undertake a representation against that client is governed by paragraph 
(a); and all other lawyers who are or become members of or associates with that lawyer’s new firm are 
treated in the same manner by paragraph (b). See also paragraph 19 of the comment to Rule 1.06. 
 
6. Paragraph (c) addresses the situation of former partners or associates of a lawyer who once had 
represented a client when the relationship between the former partners or associates and the lawyer 
has been terminated. In that situation, the former partners or associates are prohibited from 
questioning the validity of such lawyer’s work product and from undertaking representation which in 
reasonable probability will involve a violation of Rule 1.05. Such a violation could occur, for example, 
when the former partners or associates retained materials in their files from the earlier representation 
of the client that, if disclosed or used in connection with the subsequent representation, would violate 
Rule 1.05(b)(1) or (b)(3). 
 
7. Thus, the effect of paragraphs (b) is to extend any inability of a particular lawyer under paragraph (a) 
to undertake a representation against a former client to all other lawyers who are or become members 
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of or associated with any firm in which that lawyer is practicing. If, on the other hand, a lawyer 
disqualified by paragraph (a) should leave a firm, paragraph (c) prohibits lawyers remaining in that firm 
from undertaking a representation that would be forbidden to the departed lawyer only if that 
representation would violate subparagraphs (a)(1) or (a)(2). Finally, should those other lawyers cease to 
be members of the same firm as the lawyer affected by paragraph (a) without personally coming within 
its restrictions, they thereafter may undertake the representation against the lawyer’s former client 
unless prevented from doing so by some other of these Rules. 
  
8. Although not required to do so by Rule 1.05 or this Rule, some courts, as a procedural decision, 
disqualify a lawyer for representing a present client against a former client when the subject matter of 
the present representation is so closely related to the subject matter of the prior representation that 
confidences obtained from the former client might be useful in the representation of the present client. 
See Comment 17 to Rule 1.06. This so called “substantial relationship” test is defended by asserting that 
to require a showing that confidences of the first client were in fact used for the benefit of the 
subsequent client as a condition to procedural disqualification would cause disclosure of the 
confidences that the court seeks to protect. A lawyer is not subject to discipline under Rule 1.05(b)(1), 
(3), or (4), however, unless the protected information is actually used. Likewise, a lawyer is not subject 
to discipline under this Rule unless the new representation by the lawyer in reasonable probability 
would result in a violation of those provisions. 
 
9. Whether the “substantial relationship” test will continue to be employed as a standard for procedural 
disqualification is a matter beyond the scope of these Rules. See Preamble: Scope. The possibility that 
such a disqualification might be sought by the former client or granted by a court, however, is a matter 
that could be of substantial importance to the present client in deciding whether or not to retain or 
continue to employ a particular lawyer or law firm as its counsel. Consequently, a lawyer should disclose 
those possibilities, as well as their potential consequences for the representation, to the present client 
as soon as the lawyer becomes aware of them; and the client then should be allowed to decide whether 
or not to obtain new counsel. See Rules 1.03(b) and 1.06(b). 
  
10. This Rule is primarily for the protection of clients and its protections can be waived by them. A 
waiver is effective only if there is consent after disclosure of the relevant circumstances, including the 
lawyer’s past or intended role on behalf of each client, as appropriate. See Comments 7 and 8 to Rule 
1.06. 
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TO: CDRR Subcommittee on Texas Disciplinary Rule 1.09 (Former Client Conflicts of Interest) 
(Claude Ducloux; Carl Jordan; Amy Bresnen) 

 
CC: Lewis Kinard, Andrea Low 
 
FROM:  Vincent R. Johnson VRJ 
 
DATE:  October 1, 2021 
 
 The current version of Texas Rule 1.09 raises questions and uncertainties related to former-
client conflicts of interest in general, and the movement of lawyers between law firms in particular.  To 
resolve those issues, I recommend that the current version of Texas Rule 1.09 be deleted and that the 
text of ABA Model Rules 1.9 (Duties to Former Clients) and ABA Model Rule 1.10 (Imputation of Conflicts 
of Interest:  General Rule) be substituted (as modified below) as Proposed Texas Rules 1.09 and 1.10.   
 
 Notably, this proposed change would entail an endorsement of the use of screening to manage 
former-client conflicts of interest under Proposed Rule 1.09 and other conflicts arising under Current 
Texas Rule 1.06.  Presently, the use of screening is limited to conflicts occurring in specific contexts 
(paralegals, former public officials and public employees, and (under our proposed rule) prospective 
clients. 
 

Under this proposal, Current Texas Rule 1.10 (Successive Government and Private Employment) 
and subsequent Current or Proposed Texas Rules in part 1 would be renumbered beginning with the 
number 1.11.  Cross-references have been inserted below based on the assumption that renumbering 
has occurred. 

 
 

 
Proposed Texas Rule 1.091 
 
Rule 1.09:  Conflict of Interest: Former Client 
 

(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent 
another person in the same or a substantially related matter in which that person’s interests are 
materially adverse to the interests of the former client unless the former client gives informed consent, 
confirmed in writing. 
  

(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter 
in which a firm with which the lawyer formerly was associated had previously represented a client 

(1) whose interests are materially adverse to that person; and 
(2) about whom the lawyer had acquired information protected by Rules 1.05 and 

1.09(c) that is material to the matter; unless the former client gives informed consent, 
confirmed in writing. 

   
(c) A lawyer who has formerly represented a client in a matter or whose present or former firm 

has formerly represented a client in a matter shall not thereafter: 
 

1 This language is the text of ABA Model Rule 1.9, with proposed changes shown by redlining. 
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(1) use information relating to the representation to the disadvantage of the former 
client except as these Rules would permit or require with respect to a client, or when the 
information has become generally known; or 

 (2) reveal information relating to the representation except as these Rules would 
permit or require with respect to a client. 

   
Comment 
 
[1] After termination of a client-lawyer relationship, a lawyer has certain continuing duties with respect 
to confidentiality and conflicts of interest and thus may not represent another client except in 
conformity with this Rule. Under this Rule, for example, a lawyer could not properly seek to rescind on 
behalf of a new client a contract drafted on behalf of the former client. So also a lawyer who has 
prosecuted an accused person could not properly represent the accused in a subsequent civil action 
against the government concerning the same transaction. Nor could a lawyer who has represented 
multiple clients in a matter represent one of the clients against the others in the same or a substantially 
related matter after a dispute arose among the clients in that matter, unless all affected clients give 
informed consent. See Comment [9]. Current and former government lawyers must comply with this 
Rule to the extent required by Rule 1.11. 
  
[2] The scope of a “matter” for purposes of this Rule depends on the facts of a particular situation or 
transaction. 2When a lawyer has been directly involved in a specific transaction, subsequent 
representation of other clients with materially adverse interests in that transaction clearly is prohibited. 
On the other hand, a lawyer who recurrently handled a type of problem for a former client is not 
precluded from later representing another client in a factually distinct problem of that type even though 
the subsequent representation involves a position adverse to the prior client. 3The underlying question 
is whether the lawyer was so involved in the matter that the subsequent representation can be justly 
regarded as a changing of sides in the matter in question. 
  
[3] Matters are “substantially related” for purposes of this Rule if they involve the same transaction or 
legal dispute or if there otherwise is a substantial risk that confidential factual information as would 
normally have been obtained in the prior representation would materially advance the client’s position 
in the subsequent matter. For example, a lawyer who has represented a businessperson and learned 
extensive private financial information about that person may not then represent that person’s spouse 
in seeking a divorce. Similarly, a lawyer who has previously represented a client in securing 
environmental permits to build a shopping center would be precluded from representing neighbors 
seeking to oppose rezoning of the property on the basis of environmental considerations; however, the 
lawyer would not be precluded, on the grounds of substantial relationship, from defending a tenant of 
the completed shopping center in resisting eviction for nonpayment of rent. Information that has been 
disclosed to the public or to other parties adverse to the former client ordinarily will not be 
disqualifying. Information acquired in a prior representation may have been rendered obsolete by the 
passage of time, a circumstance that may be relevant in determining whether two representations are 
substantially related. In the case of an organizational client, general knowledge of the client’s policies 
and practices ordinarily will not preclude a subsequent representation; on the other hand, knowledge of 
specific facts gained in a prior representation that are relevant to the matter in question ordinarily will 
preclude such a representation. A former client is not required to reveal the confidential information 

 
2 Deleted because of vagueness. 
3 Deleted because of vagueness. 
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learned by the lawyer in order to establish a substantial risk that the lawyer has confidential information 
to use in the subsequent matter. A conclusion about the possession of such information may be based 
on the nature of the services the lawyer provided the former client and information that would in 
ordinary practice be learned by a lawyer providing such services. 
  
Lawyers Moving Between Firms 
[4] When lawyers have been associated within a firm but then end their association, the question of 
whether a lawyer should undertake representation is more complicated. There are several competing 
considerations. First, the client previously represented by the former firm must be reasonably assured 
that the principle of loyalty to the client is not compromised. Second, the rule should not be so broadly 
cast as to preclude other persons from having reasonable choice of legal counsel. Third, the rule should 
not unreasonably hamper lawyers from forming new associations and taking on new clients after having 
left a previous association. In this connection, it should be recognized that today many lawyers practice 
in firms, that many lawyers to some degree limit their practice to one field or another, and that many 
move from one association to another several times in their careers. If the concept of imputation were 
applied with unqualified rigor, the result would be radical curtailment of the opportunity of lawyers to 
move from one practice setting to another and of the opportunity of clients to change counsel. 
  
[5] Paragraph (b) operates to disqualify the lawyer only when the lawyer involved has actual knowledge 
of information protected by Rules 1.05 and 1.09(c). Thus, if a lawyer while with one firm acquired no 
knowledge or information relating to a particular client of the firm, and that lawyer later joined another 
firm, neither the lawyer individually nor the second firm is disqualified from representing another client 
in the same or a related matter even though the interests of the two clients conflict. See Rule 1.10(b) for 
the restrictions on a firm once a lawyer has terminated association with the firm. 
  
[6] Application of paragraph (b) depends on a situation’s particular facts, aided by inferences, 
deductions or working presumptions that reasonably may be made about the way in which lawyers 
work together. A lawyer may have general access to files of all clients of a law firm and may regularly 
participate in discussions of their affairs; it should be inferred that such a lawyer in fact is privy to all 
information about all the firm’s clients. In contrast, another lawyer may have access to the files of only a 
limited number of clients and participate in discussions of the affairs of no other clients; in the absence 
of information to the contrary, it should be inferred that such a lawyer in fact is privy to information 
about the clients actually served but not those of other clients. In such an inquiry, the burden of proof 
should rest upon the firm whose disqualification is sought. 
  
[7] Independent of the question of disqualification of a firm, a lawyer changing professional association 
has a continuing duty to preserve confidentiality of information about a client formerly represented. See 
Rules 1.05 and 1.09(c). 
  
[8] Paragraph (c) provides that information acquired by the lawyer in the course of representing a client 
may not subsequently be used or revealed by the lawyer to the disadvantage of the client. However, the 
fact that a lawyer has once served a client does not preclude the lawyer from using generally known 
information about that client when later representing another client. 
  
[9] The provisions of this Rule are for the protection of former clients and can be waived if the client 
gives informed consent, which consent must be confirmed in writing under paragraphs (a) and (b). See 

000018



4 
 

Rule 1.0(__). With regard to the effectiveness of an advance waiver, see Comment [__] to Rule __.4 With 
regard to disqualification of a firm with which a lawyer is or was formerly associated, see Rule 1.10. 
 
 
Proposed Texas Rule 1.105 
 
Rule 1.10: Imputation of Conflicts of Interest:  General Rule 
 
(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one 
of them practicing alone would be prohibited from doing so by Rules 1.06 or 1.09, unless 
 

(1) the prohibition is based on a personal interest of the disqualified lawyer and does 
not present a significant risk of materially limiting the representation of the client by the 
remaining lawyers in the firm; or 

  
(2) the prohibition is based upon Rule 1.09(a) or (b), and arises out of the disqualified 

lawyer’s association with a prior firm, and 
 

(i) the disqualified lawyer is timely screened from any participation in the matter 
and is apportioned no part of the fee therefrom; 

 
(ii) written notice is promptly given to any affected former client to enable the 

former client to ascertain compliance with the provisions of this Rule, which shall 
include a description of the screening procedures employed; a statement of the firm’s 
and of the screened lawyer’s compliance with these Rules; a statement that review may 
be available before a tribunal; and an agreement by the firm to respond promptly to any 
written inquiries or objections by the former client about the screening procedures; and 

  
(iii) certifications of compliance with these Rules and with the screening 

procedures are provided to the former client by the screened lawyer and by a partner of 
the firm, at reasonable intervals upon the former client’s written request and upon 
termination of the screening procedures. 

  
 (b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter 
representing a person with interests materially adverse to those of a client represented by the formerly 
associated lawyer and not currently represented by the firm, unless: 
 

(1) the matter is the same or substantially related to that in which the formerly 
associated lawyer represented the client; and 

  
(2) any lawyer remaining in the firm has information protected by Rules 1.05 and 1.09(c) 

that is material to the matter. 
  
(c) A disqualification prescribed by this Rule may be waived by the affected client under the conditions 
stated in Rule 1.06. 

 
4 These cross-references need to be completed if this proposed rule moves forward. 
5 This language is the text of ABA Model Rule 1.10, with proposed changes shown by redlining. 
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(d) The disqualification of lawyers associated in a firm with former or current government lawyers is 
governed by Rule 1.11. 
  
  
Comment 
Definition of “Firm” 
[1] For purposes of the Rules of Professional Conduct, the term “firm” denotes lawyers in a law 
partnership, professional corporation, sole proprietorship or other association authorized to practice 
law; or lawyers employed in a legal services organization or the legal department of a corporation or 
other organization. See Rule 1.0(__). Whether two or more lawyers constitute a firm within this 
definition can depend on the specific facts. See Rule 1.0, Comments [__]-[__]. 
  
Principles of Imputed Disqualification 
[2] The rule of imputed disqualification stated in paragraph (a) gives effect to the principle of loyalty to 
the client as it applies to lawyers who practice in a law firm. Such situations can be considered from the 
premise that a firm of lawyers is essentially one lawyer for purposes of the rules governing loyalty to the 
client, or from the premise that each lawyer is vicariously bound by the obligation of loyalty owed by 
each lawyer with whom the lawyer is associated. Paragraph (a)(1) operates only among the lawyers 
currently associated in a firm. When a lawyer moves from one firm to another, the situation is governed 
by Rules 1.09(b) and 1.10(a)(2) and 1.10(b). 
  
[3] The rule in paragraph (a) does not prohibit representation where neither questions of client loyalty 
nor protection of confidential information are presented. Where one lawyer in a firm could not 
effectively represent a given client because of strong political beliefs, for example, but that lawyer will 
do no work on the case and the personal beliefs of the lawyer will not materially limit the representation 
by others in the firm, the firm should not be disqualified. On the other hand, if an opposing party in a 
case were owned by a lawyer in the law firm, and others in the firm would be materially limited in 
pursuing the matter because of loyalty to that lawyer, the personal disqualification of the lawyer would 
be imputed to all others in the firm. 
  
[4] The rule in paragraph (a) also does not prohibit representation by others in the law firm where the 
person prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretary. 
Nor does paragraph (a) prohibit representation if the lawyer is prohibited from acting because of events 
before the person became a lawyer, for example, work that the person did while a law student. Such 
persons, however, ordinarily must be screened from any personal participation in the matter to avoid 
communication to others in the firm of confidential information that both the nonlawyers and the firm 
have a legal duty to protect. See Rules 1.0(__) and ___. 
  
[5] Rule 1.10(b) operates to permit a law firm, under certain circumstances, to represent a person with 
interests directly adverse to those of a client represented by a lawyer who formerly was associated with 
the firm. The Rule applies regardless of when the formerly associated lawyer represented the client. 
However, the law firm may not represent a person where the matter is the same or substantially related 
to that in which the formerly associated lawyer represented the client and any other lawyer currently in 
the firm has material information protected by Rules 1.05 and 1.09(c). 
  
[6] Rule 1.10(c) removes imputation with the informed consent of the affected client or former client 
under the conditions stated in Rule 1.06. 
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[7] Rule 1.10(a)(2) similarly removes the imputation otherwise required by Rule 1.10(a), but unlike 
section (c), it does so without requiring that there be informed consent by the former client. Instead, it 
requires that the procedures laid out in sections (a)(2)(i)-(iii) be followed. A description of effective 
screening mechanisms appears in Rule 1.0(__). Lawyers should be aware, however, that, even where 
screening mechanisms have been adopted, tribunals may consider additional factors in ruling upon 
motions to disqualify a lawyer from pending litigation. 
  
[8] Paragraph (a)(2)(i) does not prohibit the screened lawyer from receiving a salary or partnership share 
established by prior independent agreement, but that lawyer may not receive compensation directly 
related to the matter in which the lawyer is disqualified. 
  
[9] The notice required by paragraph (a)(2)(ii) generally should include a description of the screened 
lawyer’s prior representation and be given as soon as practicable after the need for screening becomes 
apparent. It also should include a statement by the screened lawyer and the firm that the client’s 
material confidential information has not been disclosed or used in violation of the Rules. The notice is 
intended to enable the former client to evaluate and comment upon the effectiveness of the screening 
procedures. 
  
[10] The certifications required by paragraph (a)(2)(iii) give the former client assurance that the client’s 
material confidential information has not been disclosed or used inappropriately, either prior to timely 
implementation of a screen or thereafter. If compliance cannot be certified, the certificate must 
describe the failure to comply. 
  
[11] Where a lawyer has joined a private firm after having represented the government, imputation is 
governed by Rule 1.11(b) and (d), not this Rule. Where a lawyer represents the government after having 
served clients in private practice, nongovernmental employment or in another government agency, 
former-client conflicts are not imputed to government lawyers associated with the individually 
disqualified lawyer.6 
  
[12] Where a lawyer is prohibited from engaging in certain transactions under Rule 1.08, paragraph (i) of 
that Rule, and not this Rule, determines whether that prohibition also applies to other lawyers 
associated in a firm with the personally prohibited lawyer. 
 
 
  

 
6 Query:  Is this the rule in Texas? 
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This Proposal would delete Texas Disciplinary Rule of Professional Conduct 1.09 (Conflict of Interest: 
Former Client) which now provides: 
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THE PROFESSIONAL ETHICS COMMITTEE  

FOR THE STATE BAR OF TEXAS  
PO-21-4 

Posted for Comment October 22, 2021 
 

QUESTIONS PRESENTED 

1. May a lawyer who practices in a private law firm that regularly represents  public 
entity accept a position with a hiring law firm that is routinely adverse to the public 
entity, without creating a conflict for all lawyers in the hiring firm?  
 

2. Given that the public entity client is governed by open meetings nd open records 
laws, and aspects of the firm’s representation of the public ntity are disclosed 
publicly or are available under law, does the “generally known” exception to a 
lawyer’s obligations of confidentiality allow the hiring firm to avoid the migrating 
lawyer’s conflicts?  
 

3. Does Rule 1.10 of the Texas Disciplinary R les of Professional Conduct, which 
allows ethical screening for government lawyer  who move to a private law firm, 
apply to a lawyer who previously repres nted public entities at a private law firm? 
 
 

STATEMENT OF FACTS 

Firm A regularly, if n t exc usively, represents public entities, such as school 
districts or municipalities. A lawyer at Fi m A (the “migrating lawyer”) plans to leave Firm 
A and join Firm B. The migrating lawyer does not intend to bring any clients to Firm B. 

Firm B routinely repr sents clients adverse to the same public entities that Firm A 
regularly represents, ncluding in pending litigation. Firm B is concerned that if it hires the 
migrating lawyer i  can o longer represent clients adverse to Firm A’s clients.   

Firm A provides a wide range of legal services to its public entity clients, including 
legal advice nd epresentations regarding transactions, administrative proceedings, and 
litigation. Much of the subject matter of the public entity’s legal representation is discussed 
in pub ic ses ions of the entity or may be accessible through governmental open records 
requests by the public. Firm B asks whether the migrating lawyer’s potential conflicts 
might be alleviated by the “generally known” exception to Rule 1.05’s restriction on the 
se of client confidential information.  

Finally, Firm B asks whether it can effectively screen the migrating lawyer under 
Rule 1.10, given that the migrating lawyer previously represented only governmental 
entities.  PROPOSED O

PIN
IO

N

000023



 2 

DISCUSSION 

The first question presented is whether the migrating lawyer and Firm B will be 
conflicted out of representations adverse to the clients of Firm A. The answer to this 
question is generally governed by Rule 1.09 (“Conflict of Interest: Former Client”): 

(a) Without prior consent, a lawyer who personally has formerly 
represented a client in a matter shall not thereafter represent another person 
in a matter adverse to the former client: 

(1) in which such other person questions the validity of the l wyer's 
services or work product for the former client; 

(2) if the representation in reasonable probability will involve a 
violation of Rule 1.05; or 

(3) if it is the same or a substantially related matter. 

(b) Except to the extent authorized by Rule 1 0, when lawyers are or have 
become members of or associated with a firm, none of them shall knowingly 
represent a client if any one of them practicing alone would be prohibited 
from doing so by paragraph (a). 

(c) When the association of a lawyer with a irm has terminated, the lawyers 
who were then associated with that lawyer shall not knowingly represent a 
client if the lawyer whose ass ciation with that firm has terminated would 
be prohibited from d ing so by pa agraph (a)(1) or if the representation in 
reasonable probabili y will involve a violation of Rule 1.05. 

In summary, Rule 1.09 prohibits the migrating lawyer from representing any client 
if (i) the matter is a verse to a client that the migrating lawyer “personally has formerly 
represented,” and (ii) ny of the three circumstances of Rule 1.09(a) apply. Further, if the 
migrating l wyer s personally conflicted out of a representation under Rule 1.09, all 
lawyers in the hiring law firm will share the same conflict while the migrating lawyer 
remains in the firm. 

Personal rep esentation under Rule 1.09.  

Rule 1.09 does not define when a lawyer “personally” represents a client, but in the 
opinion of the Committee the phrase requires only that a lawyer provided some 
representation to the client, albeit minimal. For example, “personal representation” does 
not require that the lawyer appear formally as an attorney of record in litigation or provide 
a significant quantity of legal services to the client. The term might include providing 
limited advice to another lawyer in the firm about the client’s representation, working on 
an isolated legal research project for the client, or merely organizing or reviewing the 
client’s documents. Further, “personal representation” does not require that the lawyer bill 
or charge the client for the representation. In other words, a lawyer may be considered to 
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have “personally represented” a client under relatively modest circumstances. See, e.g., 
Henderson v. Floyd, 891 S.W.2d 252 (Tex. 1995); In re ProEducation Int’l, Inc., 587 F.3d 
296 (5th Cir. 2009).  

A lawyer who migrates to another law firm leaves behind any conflicts arising 
solely due to imputation, because purely imputed conflicts are not based on the lawyer’s 
personal representation of a client. Although Rule 1.06(f) imputes the conflicts of each 
Law Firm A lawyer to every other lawyer still associated with Law Firm A, such purely 
imputed conflicts do not apply to a lawyer who leaves Firm A. Under Rule 1.09, therefore, 
neither the migrating lawyer nor Law Firm B are subject to conflicts related to a cli nt that 
the migrating lawyer did not personally represent. See Professional Ethics Committ e 
Opinion 527 (April 1999) (discussing Texas disqualification law); see also Opini n 578 
(July 2007) (discussing conflicts in lawyers representing municipalities g inst each other) 
and Comment 7 to Rule 1.09.  

In some circumstances, a migrating lawyer may have a pers nal c nflict of interest 
even though the lawyer did not “personally represent” the party in question. See Rule 
1.06(b)(2) (prohibiting representation that “reasonably appears t  be or become adversely 
limited by the lawyer's or law firm's responsibilities o anothe  client or to a third person 
or by the lawyer's or law firm's own interests”) (emphasis added); Opinion 691 (June 2021) 
(discussing conflicts arising from exposure to confidential information of former 
prospective client that never retained the lawyer)   This Opinion, however, addresses only 
former client conflicts under Rule 1.09, which require previous personal representation by 
the migrating lawyer. 

Avoiding conflicts from a migrating lawyer. 

Before hiring a lawyer, th  hiring firm should attempt to detect and analyze 
potential conflicts of interest created y the lawyer’s previous personal representations. In 
particular, the hiring firm hould ask for a list of clients personally represented by the 
migrating lawyer a d then determine whether the hiring firm is handling any matters 
adverse to the migrating lawy r’s former clients. If so, the next step is to determine whether 
the representations adverse to the migrating lawyer’s former clients are prohibited because 
they fall within one of the three categories set out in Rule 1.09(a). Detection and evaluation 
of potential con licts may require the limited sharing of client confidential information by 
the migrating lawyer with the hiring firm, as permitted under the conditions set out in 
Opin on 607 ( uly 2011).  

A hiring firm’s failure to analyze a migrating lawyer’s conflicts carefully may result 
in harm to the hiring firm and its existing clients. Once the migrating lawyer is associated 
with the hiring firm, any conflicts arising from the migrating lawyer’s personal 
representation will be imputed to all lawyers in the hiring firm under Rule 1.09(b). 
Accordingly, the hiring firm should attempt to detect and analyze the migrating lawyer’s 
personal representation conflicts before the migrating lawyer is hired. 

The Committee has not been provided with enough information to evaluate whether 
hiring the migrating lawyer in this case would result in violation of Rule 1.09 based on the 
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migrating lawyer’s personal representation of a former client. If it would, Firm B should 
not hire the lawyer without the prior informed consent of the affected clients. See Rule 
1.09, Comment 10 (“A waiver is effective only if there is consent after disclosure of the 
relevant circumstances, including the lawyer’s past or intended role on behalf of each 
client, as appropriate”). The Committee notes that obtaining effective informed consent 
from a governmental entity may be difficult due to constitutional or statutory limits on th  
authority of governmental officers. See, e.g., Opinion 615 (April 2012) (questioning 
whether it would even be possible for district attorney to obtain a valid conflict waiver 
from the State); Opinion 539, n.2 (April 2002) (same). 

Client confidential information: the “generally known” exception to Rule 1.05. 

Rule 1.05 defines a client’s “confidential information” in eptionally broad 
terms.  That definition includes both “privileged information” and “unprivileged client 
information.” The latter refers to “all information relating to a clien  or furnished by a 
client, other than privileged information, acquired by the lawyer du ing th  course of or by 
reason of the representation of the client.”  Rule 1.05 general y prohibits the revelation or 
use of client confidential information for purposes othe  tha  the representation, subject to 
numerous exceptions. The “generally known” except on appears in Rule 1.05(b)(3): 

Except as permitted by paragraphs (c) and (d), or s equired by paragraphs 
(e) and (f), a lawyer shall not knowingly: 

. . . 

(3)  use confidential information of a former client to the 
disadvantage of the former client after the representation is 
concluded unless the former client consents after consultation or the 
confidential information has become generally known.” (emphasis 
added). 

The Committ e previously considered the meaning of “generally known” in 
Opinion 595 (February 2010). The Committee concluded that “generally known” refers to 
“information hat is actually known to some members of the public and is not merely 
available to be known if members of the general public choose to look where the 
information is to be found.”  

In the Committee’s opinion, the fact that a public entity may engage with or discuss 
pe ding legal matters or advice with its lawyers in an open session of its governing body 
or that certain records pertaining to the public entity’s representation by its lawyers may 
be available through an open records request of that public entity does not make all the 
public entity’s client confidential information “generally known.” Some of the client 
confidential information in this public entity context may be “generally known” due to 
some members of the public attending these open sessions or from media accounts of the 
meetings; however, that fact does not make the entire body of client confidential 
information relating to the lawyer’s representation of the public entity “generally known.”   
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Law Firm B’s suggestion that the “generally known” exception to the Rule 1.05 
protections encompasses the migrating lawyer’s representation of a public entity is 
dubious, given that the lawyer may communicate with the entity and its representatives in 
closed executive sessions of the governing body, by privileged correspondence to the 
entity’s representatives, or by acquiring unprivileged client information in myriad ways 
during and by reason of the representation. Regarding specific litigation handled by Law 
Firm A for the public entity to which Law Firm B is adverse, this narrow “generally 
known” exception to client confidential information does not likely have any materia  
effect on whether Rule 1.09 prohibits the second firm or the migrating lawy r from 
becoming or continuing to be adverse to that public entity.  

Rule 1.10:  Screening of former government lawyers. 

Rule 1.10, entitled “Successive Government and Private Employment,” concerns 
the transition of a lawyer from public employment to private practice. Paragraphs (a) and 
(b) of Rule 1.10 provide: 

(a) Except as law may otherwise expressly permit, a lawyer shall not represent a 
private client in connection with a matter in whi h the lawyer participated 
personally and substantially as a public office  or empl yee, unless the appropriate 
government agency consents after consultation. 

(b) No lawyer in a firm with which a lawyer subject to paragraph (a) is associated 
may knowingly undertake or continue repre entation in such a matter unless: 

(1) The lawyer subject t  paragraph (a) is screened from any participation 
in the matter and is apportioned no part of the fee therefrom; and 

(2) written noti e is g ven with reasonable promptness to the appropriate 
governmen  agency  

Rule 1.10 applies only to lawyers who were public officers or employees and who 
have moved t  private practice. Examples of lawyers migrating from public practice to 
private prac ce under Rule 1.10 include elected or appointed prosecutors who join or form 
criminal defens  law firms as well as other governmental agency lawyers who join private 
law firms tha  pra tice in front of or adversely to those agencies.  

Rule 1.10 does not apply to a lawyer who moves from one private law firm to 
another merely because the lawyer represents public entities or public officials. Such a 
lawyer is not a former “public officer or employee” and therefore is not eligible for ethical 
screening under Rule 1.10.  

Except with the informed consent of the affected parties or as permitted by Rules 
1.10 or 1.11, ethical screening for lawyers is not permitted by the Texas conflict of interest 
rules, including Rule 1.09. To the extent the migrating lawyer has a conflict of interest 
arising from the lawyer’s personal representation of a client at Law Firm A, that conflict 
will follow the migrating lawyer to Law Firm B and will be imputed to all Law Firm B 
lawyers. 
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CONCLUSION 

Without prior consent, Rule 1.09 will prohibit a migrating lawyer from representing 
a person adverse to a client of the lawyer’s former firm if the migrating lawyer “personally 
represented” the client while at the former firm and if the hiring firm’s adverse 
representation falls within any of the three categories set out in Rule 1.09(a). If the 
migrating lawyer is hired, any conflict of interest based on the lawyer’s former personal 
representation of a client will be imputed to all other lawyers at the hiring law firm. Ethical 
screening of the migrating lawyer will be ineffective to avoid the conflict unless Rule 1.10 
or 1.11 applies or the affected clients provide informed consent to the screen. 

The “generally known” exception in Rule 1.05(b)(3) does not eliminat  conflicts of 
interest arising from the representation of a public entity client merely because the client 
may discuss some legal matters in public sessions or some records rel ted to the legal 
representation may be available through an open records request  

Rule 1.10 relates to lawyers who are public offic rs r employees and who 
transition to private practice. Rule 1.10 is inapplicable to lawyer  moving from one private 
law firm to another private law firm, even if the lawyer represents public entities. 
Accordingly, the ethical screen allowed by Rule 1. 0 is not available to the migrating 
lawyer in the above fact scenario. 
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M E M O R A N D U M 
 
Date:  October 27, 2021 
 
To:  Members, Committee on Disciplinary Rules & Referenda  
 
From:  Andrea Low, Disciplinary Rules and Referenda Attorney 
 
Re:  Renumbering of and Cross-references in Part I (Client-Lawyer Relationship) of 

the Texas Disciplinary Rules of Professional Conduct 
 
On October 6, 2021, the Committee on Disciplinary Rules and Referenda (“CDRR”) voted 
unanimously to initiate the rule proposal process for Rule 1.09 (Conflict of Interest: Former Client) 
of the Texas Disciplinary Rules of Professional Conduct (“TDRPC”).  Chair Kinard appointed a 
subcommittee composed of Ms. Bresnan, Mr. Jordan, Mr. Ducloux, and Professor Johnson to 
consider changes to Rule 1.09.  In considering Rule 1.09, the subcommittee is suggesting the 
addition of a new Rule 1.10 (Imputation of Conflicts of Interest: General Rule) to Part I of the 
TDRPC.  This rule proposal is based on Rule 1.10 of the American Bar Association (“ABA”) Model 
Rules.  In tandem with amendments to existing Rule 1.09 and addition of Rule 1.10, the 
subcommittee is considering renumbering the current rules in Part 1, TDRPC, to accommodate those 
changes.   
 
Therefore, current Rules 1.10 (Successive Government and Private Employment) through 1.16 
(Clients with Diminished Capacity), TDRPC, would be renumbered as Rules 1.11 through 1.17, 
TDRPC.  The renumbering would require the internal cross-references in Part I of the TDRPC to be 
updated accordingly.  Additionally, cross-references to the current Rule 1.09 would need to be 
adjusted if a new Rule 1.09 is adopted in the future.  Attached is a listing of the Rules and/or 
Comments in Part I, TDRPC, that would need to be revised.   
 
Per Section 81.08791(a) of the State Bar Act, the Committee “shall provide notice of any 
deliberation on a proposed disciplinary rule, and the deliberation must be open to the public.”  The 
Committee has complied with Section 81.08791(a) by providing sufficient public notice of its 
discussion and possible action on Rule 1.10 and the renumbering of the subsequent rules in Part I.  
At its meeting scheduled on November 3, 2021, the Committee may initiate the rule proposal process 
for Rule 1.10 and all subsequent Rules in Part I.  
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It appears that renumbered Rules 1.11 through 1.17 would not conflict with any current rules.  Please 
note that although the Committee considered Proposed Rule 1.17 (Sale of Law Practice), TDRPC, it 
did not recommend the proposed rule to the Board of Directors of the State Bar of Texas.  However, 
the Board approved Proposed Rule 1.18, TDRPC, and will petition the Supreme Court for a 
referendum vote on Rule 1.18.  The Committee should keep in mind that any other discussion or 
action to propose new rules in Part I would have to start at Rule 1.19, even if 1.18 eventually is not 
adopted.  That would hold for any proposed rule that is re-initiated per Section 81.08794(a) of the 
State Bar Act. 
 
Please find attached:  1) the Table of Contents for Part I, TDRPC; 2) each affected Rule and/or 
Comment with the cross-references highlighted in yellow; and 3) the revisions that would be 
required for the Comments to Proposed Rule 1.18 (Duties to Prospective Clients), TDRPC, for 
which the Board of Directors of the State Bar of Texas will petition the Supreme Court of Texas to 
order a referendum. 
 
Please let me know if you have any questions.   
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TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT 

(Including Amendments Effective July 1, 2021, and September 1, 2021) 

 

Table of Contents:  Part I 

I. CLIENT-LAWYER RELATIONSHIP  

Rule 1.01. Competent and Diligent Representation  

Rule 1.02. Scope and Objectives of Representation  

Rule 1.03. Communication  

Rule 1.04. Fees  

Rule 1.05. Confidentiality of Information  

Rule 1.06. Conflict of Interest: General Rule  

Rule 1.07. Conflict of Interest: Intermediary  

Rule 1.08. Conflict of Interest: Prohibited Transactions  

Rule 1.09. Conflict of Interest: Former Client  

Rule 1.10. Successive Government and Private Employment  

Rule 1.11. Adjudicatory Official or Law Clerk  

Rule 1.12. Organization as a Client  

Rule 1.13. Conflicts: Public Interests Activities  

Rule 1.14. Safekeeping Property  

Rule 1.15. Declining or Terminating Representation  

Rule 1.16. Clients with Diminished Capacity 

 

Affected Rules and/or Comments in Part I  

Rule 1.02. Scope and Objectives of Representation 

Limited Scope of Representation 

Comment 6. Unless the representation is terminated as provided in Rule 1.15, a lawyer should 
carry through to conclusion all matters undertaken for a client. If a lawyer's representation is 
limited to a specific matter or matters, the relationship terminates when the matter has been 
resolved. If a lawyer has represented a client over a substantial period in a variety of matters, the 
client may sometimes assume that the lawyer will continue to serve on a continuing basis unless 
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the lawyer gives notice to the contrary. Doubt about whether a client-lawyer relationship still exists 
should be clarified by the lawyer, preferably in writing, so that the client will not mistakenly 
suppose the lawyer is looking after the client's affairs when the lawyer has ceased to do so. For 
example, if a lawyer has handled a judicial or administrative proceeding that produced a result 
adverse to the client but has not been specifically instructed concerning pursuit of an appeal, the 
lawyer should advise the client of the possibility of appeal before relinquishing responsibility for 
the matter. 

Criminal, Fraudulent and Prohibited Transactions 

Comment 8. When a client's course of action has already begun and is continuing, the lawyer's 
responsibility is especially delicate. The lawyer may not reveal the client's wrongdoing, except as 
permitted or required by Rule 1.05. However, the lawyer also must avoid furthering the client's 
unlawful purpose, for example, by suggesting how it might be concealed. A lawyer may not 
continue assisting a client in conduct that the lawyer originally supposes is legally proper but then 
discovers is criminal or fraudulent. Withdrawal from the representation, therefore, may be 
required. See Rule 1.15(a)(1). 

 

Rule 1.03. Communication 

Comment 3. Ordinarily, a lawyer should provide to the client information that would be 
appropriate for a comprehending and responsible adult. However, communicating such 
information may be impractical if the client is a child or suffers from diminished capacity; see 
paragraph 5 and Rule 1.16. When the client is an organization or group, it is often impossible or 
inappropriate to inform every one of its 16 members about its legal affairs; ordinarily, the lawyer 
should address communications to the appropriate officials of the organization. See Rule 1.12. 
Where many routine matters are involved, a system of limited or occasional reporting may be 
arranged with the client. 

Client with Diminished Capacity 

Comment 5. If a client appears to suffer from diminished capacity, a lawyer should communicate 
with any legal representative and seek to maintain reasonable communication with the client, 
insofar as possible. Even if the client suffers from diminished capacity, it may be possible to 
maintain some aspects of a normal attorney-client relationship. The client may have the ability to 
understand, deliberate upon, and reach conclusions about some matters affecting the client's own 
well-being. Children's opinions regarding their own custody are given some weight. Regardless of 
whether a client suffers from diminished capacity, a client should always be treated with attention 
and respect. See also Rule 1.16 and Rule 1.05, Comment 17. 
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Rule 1.05. Confidentiality of Information 

Discretionary Disclosure Adverse to Client 

Comment 16. If the client is an organization, a lawyer also should refer to Rule 1.12 in order to 
determine the appropriate conduct in connection with this Rule. 

Client with Diminished Capacity 

Comment 17. When representing a client who may have diminished capacity, a lawyer should 
review Rule 1.16, which, under limited circumstances, permits a lawyer to disclose confidential 
information to protect the client’s interests. 

Withdrawal  

Comment 21. If the lawyer's services will be used by the client in materially furthering a course 
of criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.15(a)(1). After 
withdrawal, a lawyer's conduct continues to be governed by Rule 1.05. The lawyer's duties of 
mandatory disclosure under paragraph (e) are not affected by termination of the relationship. If 
disclosure during the relationship was permissive, disclosure thereafter remains permissive under 
paragraphs (6), (7), and (8) if the further requirements of such paragraph are met. Neither this Rule 
nor Rule 1.15 prevents the lawyer from giving notice of the fact of withdrawal, and no rule forbids 
the lawyer to withdraw or disaffirm any opinion, document, affirmation, or the like. 

Other Rules  

Comment 22. Various other Texas Disciplinary Rules of Professional Conduct permit or require 
a lawyer to disclose information relating to the representation. See Rules 1.07, 1.12, 1.16, 2.02, 
3.03 and 4.01. In addition to these provisions, a lawyer may be obligated by other provisions of 
statutes or other law to give information about a client. Whether another provision of law 
supersedes Rule 1.05 is a matter of interpretation beyond the scope of these Rules, but sub-
paragraph (c)(4) protects the lawyer from discipline who acts on reasonable belief as to the effect 
of such laws. 

 

Rule 1.06. Conflict of Interest: General Rule 

Loyalty to a Client 

Comment 1. Loyalty is an essential element in the lawyer's relationship to a client. An 
impermissible conflict of interest may exist before representation is undertaken, in which event 
the representation should be declined. If such a conflict arises after representation has been 
undertaken, the lawyer must take effective 30 action to eliminate the conflict, including withdrawal 
if necessary to rectify the situation. See also Rule 1.16. When more than one client is involved and 
the lawyer withdraws because a conflict arises after representation, whether the lawyer may 
continue to represent any of the clients is determined by this Rule and Rules 1.05 and 1.09. See 
also Rule 1.07(c). Under this Rule, any conflict that prevents a particular lawyer from undertaking 
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or continuing a representation of a client also prevents any other lawyer who is or becomes a 
member of or an associate with that lawyer's firm from doing so. See paragraph (f). 

 

Rule 1.10. Successive Government and Private Employment 

Comment 2. A lawyer licensed or specially admitted in Texas and representing a government 
agency is subject to the Texas Disciplinary Rules of Professional Conduct, including the 
prohibition against representing adverse interests stated in Rule 1.06 and the protections afforded 
former clients in Rule 1.09. In addition, such a lawyer is subject to this Rule and to statutes and 
government regulations regarding conflict of interest. Such statutes and regulations may 
circumscribe the extent to which the government agency may give consent under paragraph (a) of 
this Rule. 

Comment 6. Paragraph (b)(2) does not require that a lawyer give notice to the governmental 
agency at a time when premature disclosure would injure the client; a requirement for premature 
disclosure might preclude engagement of the lawyer. Such notice is, however, required to be given 
as soon as practicable in order that the government agency or affected person will have a 
reasonable opportunity to ascertain compliance with Rule 1.10 and to take appropriate action if 
necessary. 

 

Rule 1.11. Adjudicatory Official or Law Clerk 

Comment 1. This Rule generally parallels Rule 1.10. The term “personally and substantially” 
signifies that a judge who was a member of a multi-member court and thereafter left judicial office 
to practice law is not prohibited from representing a client in a matter pending in the court but in 
which the former judge did not participate. So also the fact that a former judge exercised 
administrative responsibility in a court does not prevent the former judge from acting as a lawyer 
in matters where the judge had previously exercised remote or incidental administrative 
responsibility that did not affect the merits. Compare the Comments to Rule 1.10. 

 

Rule 1.12. Organization as a Client 

Decisions by Constituents 

Comment 7. In some cases, it may be reasonably necessary for the lawyer to refer the matter to 
the organization's highest responsible authority. See paragraph (c)(3). Ordinarily, that is the board 
of directors or similar governing body. However, applicable law may prescribe that under certain 
conditions highest authority reposes elsewhere, such as in the independent directors of a 
corporation. Even that step may be unsuccessful. The ultimate and difficult ethical question is 
whether the lawyer should circumvent the organization's highest authority when it persists in a 
course of action that is clearly violative of law or of a legal obligation to the organization and is 
likely to result in substantial injury to the organization. These situations are governed by Rule 
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1.05; see paragraph (d) of this Rule. If the lawyer does not violate a provision of Rule 1.02 or Rule 
1.05 by doing so, the lawyer's further remedial action, after exhausting remedies within the 
organization, may include revealing information relating to the representation to persons outside 
the organization. If the conduct of the constituent of the organization is likely to result in death or 
serious bodily injury to another, the lawyer may have a duty of revelation under Rule 1.05(e). The 
lawyer may resign, of course, in accordance with Rule 1.15, in which event the lawyer is excused 
from further proceeding as required by paragraphs (a), (b), and (c), and any further obligations are 
determined by Rule 1.05. 

Relation to Other Rules  

Comment 8. The authority and responsibility provided in this Rule are concurrent with the 
authority and responsibility provided in other Rules. In particular, this Rule is consistent with the 
lawyer's responsibility under Rules 1.05, 1.08, 1.15, 3.03, and 4.01. If the lawyer's services are 
being used by an organization to further a crime or fraud by the organization, Rule 1.02(c) can be 
applicable. 

 

Rule 1.13. Conflicts: Public Interests Activities 

Rule 1.14. Safekeeping Property 

Rule 1.15. Declining or Terminating Representation 

Comment 1. A lawyer should not accept representation in a matter unless it can be performed 
competently, promptly, and without improper conflict of interest. See generally Rules 1.01, 1.06, 
1.07, 1.08, and 1.09. Having accepted the representation, a lawyer normally should endeavor to 
handle the matter to completion. Nevertheless, in certain situations the lawyer must terminate the 
representation and in certain other situations the lawyer is permitted to withdraw. 

Mandatory Withdrawal  

Comment 2. A lawyer ordinarily must decline employment if the employment will cause the 
lawyer to engage in conduct that the lawyer knows is illegal or that violates the Texas Disciplinary 
Rules of Professional Conduct. Rule 1.15(a)(1); cf. Rules 1.02(c), 3.01, 3.02, 3.03, 3.04, 3.08, 
4.01, and 8.04. Similarly, paragraph (a)(1) of this Rule requires a lawyer to withdraw from 
employment when the lawyer knows that the employment will result in a violation of a rule of 
professional conduct or other law. The lawyer is not obliged to decline or withdraw simply because 
the client suggests such a course of conduct; a client may have made such a suggestion in the ill-
founded hope that a lawyer will not be constrained by a professional obligation. Cf. Rule 1.02(c) 
and (d). 

Client with Diminished Capacity  

Comment 6. If a client lacks the legal capacity to discharge the lawyer, the lawyer may in some 
situations initiate proceedings for a conservatorship or similar protection of the client. See Rule 
1.16. 
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Assisting the Client Upon Withdrawal 

Comment 10. Other rules, in addition to Rule 1.15, require or suggest withdrawal in certain 
situations. See Rules 1.01, 1.05 Comment 22, 1.06(e) and 1.07(c), 1.11(c), 1.12(d), and 3.08(a). 

 

Rule 1.16. Clients with Diminished Capacity 

 

Proposed Rule 1.18 (Duties to Prospective Client) 

Comment 9. For the duty of competence of a lawyer who gives assistance on the merits of a matter 
to a prospective client, see Rule 1.01. For a lawyer's duties when a prospective client entrusts 
valuables or papers to the lawyer's care, see Rule 1.14. 
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Proposed Changes to Texas Disciplinary Rule of Professional Conduct 3.09 
 
From: Vincent R. Johnson 
To: CDRR Subcommittee (Rick Hagen, Amy Bresnen, Karen Nicholson) 
Cc:  Andrea Low 
 
September 10, 2021 
 
This document shows the current version of Texas Rule 3.09 and its Comments with proposed additions 
shown with MS Word Track Changes underlining and proposed deletions shown with MS Word Track 
Changes strikeout text. 
 
Articles from Duquesne Law Review and South Texas Law Review are attached.  They address issues 
related to wrongful convictions and cite Model Rule 3.8 throughout.  At page 270, the Duquesne article 
says 19 states have adopted wrongful conviction rules. 
 
 
 
 
Rule 3.09 Special Responsibilities of a Prosecutor1 
 
The prosecutor in a criminal case shall: 
 
(a) refrain from prosecuting or threatening to prosecute a charge that the prosecutor knows is not 
supported by probable cause; 
 
(b) refrain from conducting or assisting in a custodial interrogation of an accused unless the prosecutor 
has made reasonable efforts to be assured that the accused has been advised of any right to, and the 
procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel; 
 
(c) not initiate or encourage efforts to obtain from an unrepresented accused a waiver of important pre-
trial, trial or post-trial rights; 
 
(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that 
tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, 
disclose to the defense and to the tribunal all unprivileged mitigating information known to the 
prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the 
tribunal; and 
 
(e) exercise reasonable care to prevent persons employed or controlled by the prosecutor in a criminal 
case from making an extrajudicial statement that the prosecutor would be prohibited from making 
under Rule 3.07. 
 

 
1 This document shows the current version of Texas Rule 3.09 and its Comments with proposed 
additions marked with underlining and proposed deletions marked with strike out text. 
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(f)2 When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood 
that a convicted defendant did not commit an offense of which the defendant was convicted, the 
prosecutor shall: 
 

(1) promptly disclose that evidence to an appropriate court or authority, and 
 

(2) if the conviction was obtained in the prosecutor’s jurisdiction, 
 

(i) promptly disclose that evidence to the defendant unless a court authorizes delay, and 
 

(ii) undertake further investigation, or make reasonable efforts to cause an 
investigation, to determine whether the defendant was convicted of an offense that the 
defendant did not commit. 

 
(g)3 When a prosecutor knows of clear and convincing evidence establishing that a defendant in the 
prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor 
shall seek to remedy the conviction. 
 
Comment: 
 
Source and Scope of Obligations 
 
1. A prosecutor has the responsibility to see that justice is done, and not simply to be an advocate. This 
responsibility carries with it a number of specific obligations. Among these is to see that no person is 
threatened with or subjected to the rigors of a criminal prosecution without good cause. See paragraph 
(a). In addition a prosecutor should not initiate or exploit any violation of a suspect's right to counsel, 
nor should he initiate or encourage efforts to obtain waivers of important pre-trial, trial, or post-trial 
rights from unrepresented persons. See paragraphs (b) and (c). In addition, a prosecutor is obliged to 
see that the defendant is accorded procedural justice, that the defendant's guilt is decided upon the 
basis of sufficient evidence, and that any sentence imposed is based on all unprivileged information 
known to the prosecutor. See paragraph (d). Finally, a prosecutor is obliged by this rule to take 
reasonable measures to see that persons employed or controlled by him refrain from making 
extrajudicial statements that are prejudicial to the accused. See paragraph (e) and Rule 3.07. See also 
Rule 3.03(a)(3), governing ex parte proceedings, among which grand jury proceedings are included. 
Applicable law may require other measures by the prosecutor and knowing disregard of those 
obligations or a systematic abuse of prosecutorial discretion could constitute a violation of Rule 8.04. 
 
2. Paragraph (a) does not apply to situations where the prosecutor is using a grand jury to determine 
whether any crime has been committed, nor does it prevent a prosecutor from presenting a matter to a 
grand jury even though he has some doubt as to what charge, if any, the grand jury may decide is 
appropriate, as long as he believes that the grand jury could reasonably conclude that some charge is 
proper. A prosecutor's obligations under that paragraph are satisfied by the return of a true bill by a 
grand jury, unless the prosecutor believes that material inculpatory information presented to the grand 
jury was false. 
 

 
2 Paragraph (f) contains the language of Model Rule 3.8(g). 
3 Paragraph (g) contains the language of Model Rule 3.8(h). 
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3. Paragraph (b) does not forbid the lawful questioning of any person who has knowingly, intelligently 
and voluntarily waived the rights to counsel and to silence, nor does it forbid such questioning of any 
unrepresented person who has not stated that he wishes to retain a lawyer and who is not entitled to 
appointed counsel. See also Rule 4.03. 
 
4. Paragraph (c) does not apply to any person who has knowingly, intelligently and voluntarily waived 
the rights referred to therein in open court, nor does it apply to any person appearing pro se with the 
approval of the tribunal. Finally, that paragraph does not forbid a prosecutor from advising an 
unrepresented accused who has not stated he wishes to retain a lawyer and who is not entitled to 
appointed counsel and who has indicated in open court that he wishes to plead guilty to charges against 
him of his pre-trial, trial and post-trial rights, provided that the advice given is accurate; that it is 
undertaken with the knowledge and approval of the court; and that such a practice is not otherwise 
prohibited by law or applicable rules of practice or procedure. 
 
5. The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective order 
from the tribunal if disclosure of information to the defense could result in substantial harm to an 
individual or to the public interest. 
 
6. Sub-paragraph (e) does not subject a prosecutor to discipline for failing to take measures to prevent 
investigators, law enforcement personnel or other persons assisting or associated with the prosecutor, 
but not in his employ or under his control, from making extrajudicial statements that the prosecutor 
would be prohibited from making under Rule 3.07. To the extent feasible, however, the prosecutor 
should make reasonable efforts to discourage such persons from making statements of that kind. 
 
 [7]4 When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood 
that a person outside the prosecutor's jurisdiction was convicted of a crime that the person did not 
commit, paragraph (f) requires prompt disclosure to the court or other appropriate authority, such as 
the chief prosecutor of the jurisdiction where the conviction occurred. If the conviction was obtained in 
the prosecutor's jurisdiction, paragraph (f) requires the prosecutor to examine the evidence and 
undertake further investigation to determine whether the defendant is in fact innocent or make 
reasonable efforts to cause another appropriate authority to undertake the necessary investigation, and 
to promptly disclose the evidence to the court and, absent court-authorized delay, to the defendant. 
Consistent with the objectives of Rules 4.02 and 4.03, disclosure to a represented defendant must be 
made through the defendant's counsel, and, in the case of an unrepresented defendant, would 
ordinarily be accompanied by a request to a court for the appointment of counsel to assist the 
defendant in taking such legal measures as may be appropriate. 
 
[8]5 Under paragraph (g), once the prosecutor knows of clear and convincing evidence that the 
defendant was convicted of an offense that the defendant did not commit, the prosecutor must seek to 
remedy the conviction. Necessary steps may include disclosure of the evidence to the defendant, 
requesting that the court appoint counsel for an unrepresented indigent defendant and, where 
appropriate, notifying the court that the prosecutor has knowledge that the defendant did not commit 
the offense of which the defendant was convicted. 

 
4 This is the language of Model Rule 3.8 cmt. 7. Cross-references which have been updated to refer to 
the current or proposed Texas Rules, rather than the Model Rules, are highlighted in yellow. 
5 This is the language of Model Rule 3.8 cmt. 8. Cross-references which have been updated to refer to 
the current or proposed Texas Rules, rather than the Model Rules, are highlighted in yellow. 
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[9] A prosecutor's independent judgment, made in good faith, that the new evidence is not of such 
nature as to trigger the obligations of sections (f) and (g), though subsequently determined to have been 
erroneous, does not constitute a violation of this Rule.6 
 

 
6 This is the language of Model Rule 3.8 cmt. 9. Cross-references which have been updated to refer to 
the current or proposed Texas Rules, rather than the Model Rules, are highlighted in yellow. 
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Members of the Texas District and County Attorneys Association (“TDCAA”) 
have become aware that the Committee on Disciplinary Rules and Referenda (“the 
Committee”) has initiated the rule proposal process1 on its own motion2 in order to 
amend Rule 3.09 of the Texas Disciplinary Rules of Professional Conduct.  In response, 
TDCAA President John Dodson appointed a committee of TDCAA members, all elected 
prosecutors,3 to study the proposed changes and address them during the rule proposal 
process.  As chair of that committee, I write to provide initial input and express our 
concerns. 
 
A. Unclear Need for Amendments. 
 

Every prosecutor in Texas carries the primary duty “not to convict, but to see 
that justice is done.”  Tex. Code Crim. Proc. art. 2.01 (West 2005); accord Tex. 
Disciplinary Rule Prof’l Conduct R. 3.09, cmt. 1, reprinted in Tex. Gov’t Code Ann., tit. 2, 
subtit. G, app. A (West 2019) (Tex. State Bar R. art. X, § 9).  Regardless of any contrary 

 
1 See Tex. Gov’t Code Ann. § 81.0875 (West Supp. 2020). 
 
22 See id. at (a). 
 
3 Members of the committee are: Scott Brumley, Potter County Attorney (chair); Kenda L. Culpepper, Rockwall 
County Criminal District Attorney; Bill J. Helwig, Yoakum County Criminal District Attorney; Julie Renken, 21st 
Judicial District Attorney; Erleigh Norville Wiley, Kaufman County Criminal District Attorney; Phillip Mack 
Furlow, 106th Judicial District Attorney; Richard Nolan Thompson, 32nd Judicial District Attorney; John Thomas 
Hubert, Kleberg & Kenedy County District Attorney; Kriste G. Burnett, 29th Judicial District Attorney; and Jennifer 
Anne Tharp, Comal County Criminal District Attorney. 
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view of prosecutors in popular culture and on social media, we take that duty 
extremely seriously.  Despite that commitment, the language of the proposed 
amendments infers that post-conviction misconduct among Texas prosecutors is 
rampant and must be stopped.  If that were the case, we would agree.  But we are 
unaware of any noteworthy case or trend in Texas to validate that view.  

 
To be sure, prosecutors are human, just like every other member of the bar.  We 

make mistakes, and some may do worse.  Speaking as officers duty-bound to seek 
justice, we absolutely do not seek exemption from the profession’s ethical obligations.  
If our members are acting unethically, we want to be part of the solution, not an 
aggravation of the problem.  Consequently, if the Committee is aware of evidence that 
prosecutors are frequently failing to properly address post-conviction evidence of 
actual innocence, we respectfully ask you to share it with us.  That way, we can 
reevaluate our position, as well as recalibrate the training our association provides to its 
members on the work we do. 

 
On the other hand, if the proposed amendments are based on no more than 

speculation and subjective impressions, then the cure is likely to be worse than the 
disease (if, indeed, the profession is sick at all).  That is so because the proffered new 
language likely will dissuade talented young lawyers across the spectrum of 
demography from pursuing a career in prosecution.  If, as we believe, one of the goals 
of Rule 3.09 is to promote a culture of conscientious professionalism among 
prosecutors, then amending the rule based on ideological tropes—with the result that 
only those most desperate for a government sinecure would take the job—is a dubious 
way to get there. 

 
Here, the Committee may reasonably ask why the proposed amendments would 

have such an effect.  The answer is that they would represent a needlessly cumulative 
statement with the implicit message that prosecutors as a lot are unscrupulous and 
cannot be trusted to carry out their duties in accordance with law.  And that implication 
flows from the very fact that the proposal is cumulative.  Where the law repeats a 
proposition, it is reasonable to draw from that repetition that a serious problem begets 
that replication.  So, why would we say that the proposed amendments are cumulative?  
Because the requirements they would impose already are the law in Texas.   
 
B. The Current Rule, Proposal, and Existing Law. 

 
As the Committee likely is aware, prosecutors are the only lawyers in Texas 

singled out for discrete obligations of professional responsibility above and beyond 
those applicable to all Texas lawyers, including prosecutors.  Those added 
responsibilities are delineated in current Rule 3.09, which states: 
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Rule 3.09.  Special Responsibilities of a Prosecutor 
 
The prosecutor in a criminal case shall: 
 
(a) refrain from prosecuting or threatening to prosecute a charge that the 

prosecutor knows is not supported by probable cause; 
(b) refrain from conducting or assisting in a custodial interrogation of an 

accused unless the prosecutor has made reasonable efforts to be 
assured that the accused has been advised of any right to, and the 
procedure for obtaining, counsel and has been given reasonable 
opportunity to obtain counsel; 

(c) not initiate or encourage efforts to obtain from an unrepresented 
accused a waiver of important pre-trial, trial or post-trial rights; 

(d) make timely disclosure to the defense of all evidence or information 
known to the prosecutor that tends to negate the guilt of the accused or 
mitigates the offense, and, in connection with sentencing, disclose to 
the defense and the tribunal all unprivileged mitigating information 
known to the prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal; and 

(e) exercise reasonable care to prevent persons employed or controlled by 
the prosecutor in a criminal case from making an extrajudicial 
statement that the prosecutor would be prohibited from making under 
Rule 3.07. 

 
Tex. Disciplinary Rules Prof’l Conduct R. 3.09.  The proposed amendments would add 
paragraphs (f) and (g) to the rule’s present language.  Those paragraphs would provide: 
 

(f) When a prosecutor knows of new, credible and material evidence 
creating a reasonable likelihood that a convicted defendant did not 
commit an offense of which the defendant was convicted, the 
prosecutor shall: 

(1) promptly disclose that evidence to the defendant unless a 
court authorizes delay; and 

(2) if the conviction was obtained in the prosecutor’s 
jurisdiction, 
(i) promptly disclose that evidence to the defendant 

unless the court authorizes delay, and 
(ii) undertake further investigation, or make reasonable 

efforts to cause an investigation, to determine 
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whether the defendant was convicted of an offense 
that the defendant did not commit. 

(g) When a prosecutor knows of clear and convincing evidence that a 
defendant in the prosecutor’s jurisdiction was convicted of an offense 
that the defendant did not commit, the prosecutor shall seek to remedy 
the conviction. 

 
We understand that the Committee has been encouraged to adopt the language, which 
mirrors that found within Rule 3.8 of the American Bar Association’s Model Rules of 
Professional Conduct, in order to make the Texas rule identical to the ABA rule.  
Whatever the abstract attraction of that uniformity, Texas law should be based on Texas 
problems, issues and circumstances.  While other states may be well served by the full 
measure of Model Rule 3.8, Texas already has addressed the core concerns embodied in 
paragraphs (f) and (g) by statute, and the statutory requirements are enforceable against 
prosecutors through existing disciplinary rules.  In short, Texas law already requires 
what the proposed amendments would prescribe. 
 
 Current Rule 3.09(d) explicitly provides disciplinary consequences for a Texas 
prosecutor’s failure to comply with longstanding constitutional disclosure 
requirements.  One would be hard pressed to find a prosecutor in our state who is 
unaware that suppression by the prosecution of evidence favorable to an accused upon 
request violates due process where the evidence is material either to guilt or to 
punishment, irrespective of the good faith or bad faith of the prosecution.  Brady v. 
Maryland, 373 U.S. 83, 87 (1963).  With that said, we are aware of authority holding that 
Rule 3.09(d) does not extend the Brady requirement to a post-trial context.  See Comm’n 
for Lawyer Discipline v. Hanna, 513 S.W.3d 175, 183 (Tex. App.—Houston [14th Dist.] 
2016, no pet.).  But, as the Hanna opinion expressly notes, that case’s underlying facts 
occurred before the Legislature’s adoption of amendments to article 39.14 of the Texas 
Code of Criminal Procedure in legislation commonly referred to as the Michael Morton 
Act.  Id. at 183-84. 
 
 As is relevant to the present discussion, the Michael Morton Act amended article 
39.14 to provide: 
 

… 
 

(h) Notwithstanding any other provision of this article, the state shall 
disclose to the defendant any exculpatory, impeachment, or mitigating 
document, item, or information in the possession, custody, or control 
of the state that tends to negate the guilt of the defendant or would 
tend to reduce the punishment for the offense charged. 
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… 
 

(k) If at any time before, during, or after trial the state discovers any 
additional document, item, or information required to be disclosed 
under Subsection (h), the state shall promptly disclose the existence of 
the document, item, or information to the defendant or the court. 

 
Tex. Code Crim. Proc. Ann. art. 39.14(h), (k) (West Supp. 2020) (emphasis added).  By 
adding subsection (k), the Legislature “for the first time included a duty of continued 
disclosure.”  Francis v. State, 428 S.W.3d 850, 856 n. 12 (Tex. Crim. App. 2014).  That 
continuing duty bears upon a prosecutor’s ethical obligations.  “Interpretation of the 
Texas Disciplinary Rules of Professional Conduct is informed by ‘laws defining specific 
obligations of lawyers and substantive and procedural law in general.’”  Hanna, 513 
S.W.3d at 184 (quoting Tex. Disciplinary Rules of Prof’l Conduct preamble ¶ 11). 
 
 To the point, a Texas prosecutor is obligated by statute to disclose—before, 
during, and after trial—any information “that tends to negate the guilt of the 
defendant”.  See Tex. Code Crim. Proc. Ann. art. 39.14(h), (k) (West Supp. 2020).  In this 
vein, it is significant that the Disciplinary Rules already provide that “[a] lawyer shall 
not … violate any other laws of this state relating to the professional conduct of lawyers 
and to the practice of law.”  Tex. Disciplinary Rules of Prof’l Conduct R. 8.04(a)(12).  
Explicitly, subsections (h) and (k) of article 39.14, Code of Criminal Procedure, impose a 
specific obligation upon prosecutors to make post-trial disclosure of evidence or 
information “that tends to negate the guilt of the defendant”.  Evidence or information 
of that nature necessarily would include “new, credible, and material evidence” and 
“clear and convincing evidence” that the defendant did not commit the offense.  In 
doing so, article 39.14 represents a law defining specific obligations of prosecutors, and 
thus relates to their professional conduct and practice of law.  See Hanna, 513 S.W.3d at 
184; see also Tex. Disciplinary Rules Prof’l Conduct R. 8.04(a)(12).  In short, a prosecutor 
who, in a post-trial context, fails to disclose known evidence of actual innocence already 
commits a violation of Disciplinary Rule 8.04(a)(12). 
 
 Yet, this is not the only avenue by which existing law addresses the subject of the 
proposed amendments.  Currently, the Disciplinary Rules provide that “A lawyer shall 
not … unlawfully obstruct another party’s access to evidence”.  Tex. Disciplinary Rules 
Prof’l Conduct R. 3.04(a).  Applying that prohibition against a prosecutor for failure to 
disclose exculpatory evidence, the Texas Board of Disciplinary Appeals has held that 
“failure to disclose information otherwise required by law to be disclosed, regardless of 
intent, constitutes unlawfully obstructing another party's access to evidence in violation 
of Rule 3.04(a).”  Schultz v. Comm’n for Lawyer Discipline, No. 55649, 2015 WL 9855916, at 
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*2 (Tex. Bd. of Disciplinary App. Dec. 17, 2015).  In upholding discipline of the 
prosecutor, the board noted that a prosecutor shoulders an obligation under the 
Disciplinary Rules to disclose exculpatory evidence regardless of whether the evidence 
is material under Brady.  More directly, though, the board observed that its conclusion 
was “consistent with the language and purpose of the disciplinary rule to protect the 
public and is now codified by Texas Code Crim. Proc. Ann. art. 39.14.”  Id. at *12. 
 

Again, prosecutors already face a statutory requirement to disclose evidence or 
information “that tends to negate the guilt of the defendant”, even after trial.  See Tex. 
Code Crim. Proc. Ann. art. 39.14(k) (West Supp. 2020).  As explained by the Board of 
Disciplinary Appeals, failure to comply with that obligation, representing as it does a 
requirement by law to disclose information to the defense, constitutes a violation of 
Rule 3.04(a).  In other words, as a result of the Michael Morton Act and the existing 
Disciplinary Rules, Texas prosecutors already have an ethical duty to obey the 
commands that would be imposed by the proposed amendments to Rule 3.09.  That the 
heart of the proposed language would create a redundancy does not, however, 
completely exhaust the problematic consequences. 
 
C. Practicality. 
 
 Being statutorily responsible for placing the quest for justice before vigorous 
advocacy is a tall enough order, particularly when lawyers of every other category in 
Texas are not so constrained to consider their adversaries’ rights and interests.  See Tex. 
Disciplinary Rules Prof’l Conduct preamble ¶ 2 (“As advocate, a lawyer zealously 
asserts the client’s position under the rules of the adversary system), ¶ 3 (“In all 
professional functions, a lawyer should zealously pursue clients’ interests within the 
bounds of the law.”).  Two aspects within the proposed language would make this task 
Sisyphean, particularly for prosecutors in smaller jurisdictions. 
 
 Put simply, the proposed language would require not only careful review of the 
prosecutor’s own cases, but also those of all the prosecutor’s predecessors in his or her 
office.  See Proposed Tex. Disciplinary Rules Prof’l Conduct R. 3.09(f)(2), (g).  That 
conclusion is one of prudence, since neither the proposed rule language nor its 
accompanying comments shed any light on the conditions or circumstances under 
which the triggering “when a prosecutor knows” coalesces.  Is it a passive or active 
scenario?  Is a prosecutor under a continuing affirmative duty to inquire into whether 
the evidence underlying a conviction remains probative?  Answers to these questions 
would matter a great deal to prosecutors who regularly face aggressive defense counsel 
and disgruntled defendants who undoubtedly would invoke the new language to their 
advantages. 
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 At the same time, the uncertainty of the new duties under the proposal would be 
amplified by its extension to cases outside the prosecutor’s jurisdiction.  Compare Tex. 
Disciplinary Rules Prof’l Conduct R. 3.09(f)(1) with id. (f)(2).  While the duty in extra-
jurisdictional cases would appear to be simply one of notifying the prosecutor or court 
in the jurisdiction of conviction,4 the fundamental vagueness of whether a prosecutor 
should actively inquire about conviction integrity in other counties or districts may well 
foster distrust and resentment between constitutional officers.  We trust that the 
Committee hopes to avoid igniting that sort of internecine conflict. 
 
 All of this would play out while prosecutors often are handling scores of current 
cases under their preexisting legal and ethical duties.  Meanwhile, the language of the 
proposed amendments favors offices in large jurisdictions that have the resources to 
deploy conviction integrity units.  We recognize and applaud those efforts, but most of 
our offices simply do not have those resources at hand, and cannot expect to have them 
in the foreseeable future.  Indeed, many prosecutors in Texas work in single-lawyer 
offices. 
 

We anticipate the argument that the proposed amendments are needed to fill the 
perceived accountability void occasioned by absolute prosecutorial immunity.  That 
argument, of course, presupposes (without evidence of which we are aware) that 
prosecutors in Texas are routinely running roughshod over innocent defendants.  It is a 
solution in search of a problem.  And no public authority should lose sight of the policy 
justification for absolute immunity: “qualifying a prosecutor’s immunity would 
disserve the broader public interest.  It would prevent the vigorous and fearless 
performance of the prosecutor’s duty that is essential to the proper functioning of the 
criminal justice system.”  Imbler v. Pachtman, 424 U.S. 409, 427-28 (1976).  Similarly, 
Texas law recognizes that “[a] prosecutor is entitled to, indeed expected to, zealously 
represent the best interests of the State.”  Fraser v. State, 593 S.W.3d 883, 893 (Tex. 
App.—Amarillo 2019, pet. ref’d).  Within that responsibility, prosecutors who violate 
their disclosure obligations already are, as discussed above, subject to disciplinary 
action.  Repetition for the sake of emphasis, which the proposed language would at best 
represent, would encourage overreach that would subvert the policy interest in 
prosecution free from timidity.  The tools to hold prosecutors accountable for failing to 
rectify convictions of actually-innocent defendants already exist.  Restating them for 
any purpose not supported by evidence is simply appeasing a presently-fashionable 
trend in popular culture.  Policy tailored to fashions and fads, rather than evidence and 
real problems, is bad policy. 
 
 

 
4 See Tex. Disciplinary Rules Prof’l Conduct R. 3.09(f)(1). 
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D. Conclusion. 
 
 It is not always true that if some is good, more is better.  Currently, we are 
unaware of any instance or evidence showing that Texas prosecutors systematically are 
failing to make already-required post-trial disclosures or rectify convictions of 
defendants who are actually innocent.  Likewise, since Texas prosecutors already are 
required to disclose exculpatory information in a post-trial context, and already are 
subject to discipline for failing to do so, we believe many prosecutors in Texas would 
see imposition of the proposed amendments as little more than piling on.  Moreover, it 
could well send a message that prosecutors are a disfavored segment of the bar, and 
that young lawyers should avoid becoming prosecutors if they want to avoid that 
stigma.  However, we believe that is not the Committee’s intent in considering the 
proposed amendments.  To that end, we stand ready and eager to work with the 
Committee in its consideration of this matter, as well as any others that touch upon 
prosecution as a facet of Texas law practice.  If the Committee has any questions, 
comments, or concerns in this regard, we will gladly address them. 
 
 We thank you for your time, attention, and consideration. 
 
 
 
      Very Truly Yours, 
 

       
 
      Scott Brumley 
      Chair, TDCAA Rule 3.09 Committee 
 
CC: 
Claude Ducloux 
Vincent Johnson 
Timothy D. Belton 
Amy Bresnen 
Harold Frederick “Rick” Hagen 
The Honorable Dennise Garcia 
W. Carl Jordan 
Karen J. Nicholson 
Trey Apffel 
Sylvia Borunda Firth 
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TERM EXPIRING DECEMBER 31, 20201

 

 

 

2020 COMMITTEE
 

 
Vincent R. Johnson (San Antonio) is the South Texas Distinguished Professor of law 
at St. Mary’s University. He teaches and writes in the areas of torts, professional 
responsibility, legal malpractice law, government ethics, international law, and 
comparative law. Johnson has served as a Fulbright Scholar in Burma, China, and 
Romania. His articles have been cited in more than 210 law reviews and 60 federal 
and state court decisions. Johnson is an elected member of the American Law 
Institute. He received his J.D. from the University of Notre Dame, an LL.M. from Yale 
University, and a second LL.M. from the London School of Economics.

 
Claude E. Ducloux (Austin) is certified in both civil trial (1984) and civil appellate law 
(1987) by the Texas Board of Legal Specialization; licensed in Texas, Colorado, and 
California; and speaks regularly on legal ethics, law office management, and trial-related 
topics. He is a former president of the Austin Bar and former chair of the Texas Board of 
Legal Specialization, the Texas Bar Foundation, the Texas Bar College, and the Texas 
Center for Legal Ethics. Ducloux has written extensively on various legal education and 
disciplinary issues and is a U.S. Army Veteran.

 
M. Lewis Kinard, Chair (Dallas) is executive vice president, general counsel, and 
assistant corporate secretary for the American Heart Association in Dallas. He was 
the last chair of the State Bar’s Committee on Disciplinary Rules and Professional 
Responsibility and served on that committee for seven years. Kinard has over 30 
years of legal practice in a range of substantive areas, is licensed to practice law in 
Texas and Arkansas, and formerly held a “single client” license in Colorado. At the 
AHA, he has focused on international commercial agreements, ground-breaking 
collaborative research programs, and growing the AHA’s legal department to keep 
pace with the organization’s evolving global legal needs. Kinard earned a bachelor’s 
degree from the University of Arkansas and a J.D. from SMU Dedman School of Law.
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1Reappointed for terms expiring December 31, 2023
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2020 COMMITTEE
 
 

TERM EXPIRING DECEMBER 31, 2021
 

 
W. Carl Jordan (Houston) has been with the law firm of Vinson & Elkins LLP his 
entire career. For approximately 40 years he practiced in the field of employment 
and labor law while also serving in various leadership roles with the firm, 
including as a member of its management committee. He currently serves as the 
firm’s general counsel. In that role he oversees compliance with professional 
responsibility rules in multiple jurisdictions. Jordan earned a B.A. with honors from 
Baylor University and a J.D. with honors from Harvard Law School. 
 

 
Karen Nicholson - Public Member (Austin) recently stepped down from the 
League of Women Voters of the United States Board, where her eight years of 
service included work as vice president and chair of both the Advocacy and 
Litigation Committee and the Education Committee. Active in the LWV for many 
years, she has served as president of LWV Texas and LWV Midland and has served 
on the boards of the Richardson and Houston leagues. She has served as a public 
member of the Commission for Lawyer Discipline and the Grievance Oversight 
Committee and currently is a member of the Texas Legal Services Center Board. 
Education has long been a primary focus. Before recently retiring to Austin, 
Nicholson was vice president of the Midland ISD Board of Trustees. She taught in 
the Austin and Richardson ISDs and was adjunct professor of mathematics at 
Midland College. She has served in volunteer education positions and advisory 
committees, including president of the Midland Council PTA, a math tutor, bond 
elections committees, the Chamber of Commerce Education Committee, and many 
others.

 
Hon. Dennise Garcia (Dallas) was elected to the 5th District Court of Appeals in 
2020 for a term beginning January 1, 2021. She previously served as judge of the 
303rd District Court from 2004 to 2020. She is certified in family law (2000) and 
child welfare law (2020) by the Texas Board of Legal Specialization. She is a 
member of the State Bar of Texas Pattern Jury Charges—Family and Probate 
Committee, which she chaired from 2014 to 2017. She was a visiting professor of 
family law at SMU Dedman School of Law from 2015 to 2019. The Texas chapter 
of the American Academy of Matrimonial Lawyers awarded Justice Garcia its Jurist 
of the Year Award in 2016, and the Dallas Volunteer Attorney Program awarded 
her the Merrill Hartman Pro Bono Service Award in 2006 and 2020. Justice Garcia 
earned her B.S., B.A. in 1990 from Southern Methodist University and her J.D. in 
1993 from SMU Dedman School of Law.
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2020 COMMITTEE
 
 

TERM EXPIRING DECEMBER 31, 2022
 

 

 
Harold Frederick "Rick" Hagen (Denton) is a past president of the Texas Criminal 
Defense Lawyers Association and is certified in criminal law by the Texas Board of 
Legal Specialization. He obtained his undergraduate degree from Austin College and 
worked as the legislative assistant for State Representative Jim Horn. Hagen 
graduated from law school at the University of Oklahoma in 1990, where he received 
the American Jurisprudence Award for Trial Techniques. He was hired by the Hon. 
Rusty Duncan as a briefing attorney on the Texas Court of Criminal Appeals and then 
served two years as a felony prosecutor. His practice is in Denton and is limited to 
criminal law.

 
Amy Bresnen (Austin) is an attorney and lobbyist at Bresnen Associates, Inc. 
Bresnen's private sector representation of clients has included major corporate and 
small businesses, local governments, and nonprofits, with such diverse issues as 
ethics, civil justice, family law, public education, human rights, water, 
telecommunications, mental health care, regulation of various professions, eminent 
domain, the judiciary, gaming, pension systems, taxes and fees, technology, 
transportation, state appropriations, electric regulation, and issues affecting public 
safety personnel. She has recently published an article about the recent changes to 
the Texas anti-SLAPP law in the St. Mary's Law Journal ("Targeting the Texas Citizen 
Participation Act: The 2019 Texas Legislature's Amendments to a Most 
Consequential Law"). Bresnen also serves as a member of the board of the St. Mary's 
University School of Law Alumni Association. 
  

 
Timothy D. Belton - Public Member (Bellaire) is a retained executive search 
consultant with Preng & Associates and chairman of ZeoGas LLC. He began his career 
at Andersen Consulting Strategic Services (Accenture) where he led major change, 
acquisition strategy, and growth agendas for billion-dollar revenue companies, 
culminating in his leadership of the firm’s post-merger integration practice in Texas. 
He later served as the restructuring officer and then COO of TRC Companies (NYSE: 
TRR, now private), leading the creation of a national management team to integrate 
the portfolio of 30+ acquired companies. As the chairman and CEO of TDECU 
Holdings, the for-profit subsidiary of the related $3 billion credit union, he was 
responsible for forming the boards of directors and management teams for each of 
the four operating companies. He currently serves as a trustee and finance committee 
chair of the Texas Center for Legal Ethics and president of the Business Ethics Forum. 
He previously served as a public member of the State Bar of Texas Board of Directors, 
earning the Outstanding Third-Year Director Award and President’s Commendation. 
Belton holds a BBA in Business and Technology Management from the University of 
Texas McCombs School of Business and an MBA from the Harvard Business School.
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RULE PROPOSAL PROCESS
 

RULE PROPOSAL A request to initiate the rule proposal process may be 

made by:  (1) a resolution of the State Bar of Texas Board of Directors; (2) a request by 
the Supreme Court of Texas; (3) a request by the Commission for Lawyer Discipline; (4) 
a petition signed by at least 10% of registered members of the State Bar; (5) a 
concurrent resolution of the Legislature; or (6) a petition signed by at least 20,000 
people, of which at least 51%, or 10,200 or more, must be Texas residents. 
Additionally, the Committee on Disciplinary Rules and Referenda can initiate the rule 
proposal process on its own.

 

INITIATION The committee must vote 

to initiate the rule proposal process or decline 
in writing within 60 days of receiving a request.

 

PUBLICATION A proposed 

rule must be published in the Texas 
Register and the Texas Bar Journal 
within six months of initiation of the 
rule proposal process.

 

COMMENT PERIOD The 

committee shall give interested parties at 
least 30 days from the date of publication 
to submit comments on the proposed rule 
to the committee.

 

PUBLIC HEARING During the comment 

period, the committee shall hold a public hearing on 
the proposed rule at the committee’s discretion or if 
requested by: (1) at least 25 people; (2) a state 
agency or political subdivision of this state; or (3) an 
association with at least 25 members.

 

COMMITTEE VOTE The committee shall vote on whether 

to recommend a proposed rule to the Board of Directors not later than 
the 60th day after the final day of the comment period. 

 

BOD VOTE The Board of Directors shall vote on each 

proposed disciplinary rule recommended by the committee not 
later than the 120th day after the date the rule is received from 
the committee. The board shall vote for or against the rule or 
return the rule to the committee for additional consideration. If 
the rule is  approved, the board shall petition the Supreme Court 
to order a vote by State Bar members.

 
VOTING On receipt of a petition filed by the Board of Directors, the Supreme Court 

shall: (1) distribute a copy of the rule in ballot form to each member of the State Bar and order 
a vote on the rule; and (2) publish the rule in the Texas Register and the Texas Bar Journal. 
The Supreme Court shall give State Bar members: (1) at least 30 days to consider a proposed 
disciplinary rule before voting begins; and (2) 30 days to vote on the proposed disciplinary 
rule following the period for considering the proposed rule.

 

 
ADOPTION The Supreme Court by majority vote may approve or reject a proposed 

disciplinary rule in its entirety, but may not approve or reject only part of the rule. If the 
Supreme Court does not vote on the rule on or before the 120th day after the date the rule 
is approved by State Bar members, the rule is considered approved by the Supreme Court.
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2020 SUMMARY

Like the rest of the world, the committee pushed forward in 2020. Despite a local power outage during its January 
meeting and the global pandemic, the committee recommended seven rule proposals to the State Bar Board of Directors 
during the year. 
 

6

 

Of special note, in September 2020, the Supreme Court of Texas ordered a rules vote by bar membership on eight rule 
proposals that were recommended by the committee and approved by the board. Voting will take place between February 
2 and March 4, 2021. This marks the �rst rules vote in a decade and a signi�cant opportunity for Texas lawyers to exercise 
their right of self-governance. The committee thanks the board and the Supreme Court for their thoughtful consideration 
and action in the rule proposal process. The committee also thanks members of the public who provided feedback during 
the process.

 
To learn more, go to texasbar.com/CDRR.  
 

The committee continues to effectively 
encourage and facilitate public 
participation in the rule proposal process. 
The committee has utilized 
videoconference technology to continue 
to meet on a monthly basis, as well as to 
hold public hearings. While the committee 
was able to hold a January 2020 public 
hearing in person (in the dark), eight 
additional public hearings were held by 
videoconference.
 
 
The effort proved to be a success, as members of the public continued to have their voice heard throughout the 
process.
 
 

Not Pictured: Hon. Dennise Garcia
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OUTREACH AND COMMUNICATIONS
To maximize public participation in the rule proposal process, the committee’s website includes meeting materials and 
agendas, a schedule of meeting dates and participation methods, rule proposals and timelines, audio and/or video of 
meetings, and other information related to the rule proposal process. Members of the public can submit comments on 
proposed rules through the website and can also sign up for committee e-mail updates. The committee has also utilized 
videoconference technology to facilitate public participation in meetings and hearings. For more information, go to 
texasbar.com/CDRR. In 2020 the website received 13,215 visits.
 
During the year, the Committee published eight rule proposals for public comment in the Texas Bar Journal and Texas 
Register, held nine public hearings on rule proposals, and received 75 written public comments on rule proposals. 
Information about rule proposals and public hearings was also emailed to Texas lawyers, committee e-mail subscribers, 
and other interested parties. 
 

*The two requests were received in late December 2019.
**This item refers to initiated proposals not based on a formal third-party request.
***This item refers to interpretive comments separate from proposed rule changes.
****This public hearing covered two proposals. 7

Written Public Comments on Rule Proposals 13 213 75 301

Email Notices Sent 1 22 20 43

Public Hearings Held 1**** 6 9 16

COMMUNICATIONS 2018 2019 2020 TOTAL

Rule Proposals Initiated 4 3 9 16

Rule Proposals Published 3 4 8 15

Rule Proposals Recommended 2 3 7 12

Rule Requests from Supreme Court 0 1 0 1

Rule Requestes from Board 1 0 1 2

Rule Requests from Commission for Lawyer Discipline 0 2* 0 2

Self-Initiated Rule Proposals** 3 1 6 10

Comment Requests from Supreme Court *** 1 2 0 3

Comments Recommended** 0 2 0 2

Formal Rule Requests Denied 0 0 0 0

COMMITTEE ACTIVITY 2018 2019 2020 TOTAL
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Assignment of Judges in Disciplinary Complaints and Related Provisions
 
In response to a request from the Supreme Court of Texas, the committee proposed rule changes relating to the 
assignment of judges in disciplinary complaints.
 
The proposed rule changes simplify the assignment of judges, as well as address inconsistencies between current 
Rule 3.02 of the Texas Rules of Disciplinary Procedure and other statutes and rules already in place, whenever a 
respondent attorney in a disciplinary case chooses to have the matter heard by a district court. The proposal amends 
Rules 3.01, 3.02, and 3.03 of the Texas Rules of Disciplinary Procedure by: 1) transferring judicial assignment duties 
from the Supreme Court of Texas to the Presiding Judges of the Administrative Judicial Regions when a respondent in 
a disciplinary complaint elects to proceed in district court; 2) relaxing geographic restrictions on judicial assignments 
in disciplinary complaints; and 3) clarifying and updating various procedures involved in the assignment of judges in 
disciplinary complaints.
 
In March 2020, the committee voted to recommend the proposal, and in April 2020, it was approved by the board. The 
proposal will be included in the 2021 rules vote.
 

ASSIGNMENT OF JUDGES

9
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CESSATION OF PRACTICE - VOLUNTEER CUSTODIAN ATTORNEY 
 
 
In June 2019, the board adopted a resolution requesting the Supreme Court of Texas consider adoption of a comment to Part XIII 

of the Texas Rules of Disciplinary Procedure to extend a limitation of liability, as well as the attorney-client privilege, to volunteer 

custodian attorneys designated to assist with the cessation of practice without court involvement. Subsequently, the Supreme 

Court requested that the committee study and make a recommendation on the matter.

 
 

Voluntary Appointment of Custodian Attorney for Cessation of Practice
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Due to the substantive nature of the issues involved, the 

committee responded by initiating the rule proposal process 

for a proposed new rule.

 

Proposed Rule 13.04 of the Texas Rules of Disciplinary 

Procedure authorizes a lawyer to voluntarily designate a 

custodian attorney to assist with the designating attorney’s 

cessation of practice and provides limited liability protection 

for the custodian attorney. Proposed Rule 13.04 also 

provides that the custodian attorney shall observe the 

attorney-client privilege.
 
In May 2020, the committee voted to recommend the proposal, and in June 2020, it was approved by the board. The proposal will 

be included in the 2021 rules vote.
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CONFIDENTIALITY OF INFORMATION

Exception to Permit Disclosure to Prevent Client Death by Suicide

In December 2019, the Commission for Lawyer Discipline requested the committee initiate the rule proposal process 
regarding the subject of con�dentiality of information and clients contemplating suicide. The request was based, at 
least in part, on the frequent calls to the State Bar’s ethics helpline from attorneys seeking guidance regarding a 
lawyer’s professional obligations when a client is contemplating suicide.

  
Proposed Rule 1.05(c)(10) of the Texas Disciplinary Rules of Professional Conduct permits a lawyer to disclose 
confidential information when the lawyer has reason to believe it is necessary to do so in order to prevent a client 
from dying by suicide.
 
In July 2020, the committee voted to recommend the proposal, and in September 2020, it was approved by the 
board. The proposal will be included in the 2021 rules vote.

REPORTING PROFESSIONAL MISCONDUCT AND RECIPROCAL DISCIPLINE
  
Federal Court or Federal Agency Discipline

 
In December 2019, the Commission for Lawyer Discipline requested the committee initiate the rule proposal process to 
consider extending current self-reporting and reciprocal-discipline provisions to cover discipline by a federal court or 
federal agency.
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The proposal amends Rule 8.03 of the Texas Disciplinary Rules of Professional Conduct and Rules 1.06 and 9.01 of the 
Texas Rules of Disciplinary Procedure by extending existing self-reporting and reciprocal-discipline provisions to cover 
certain professional discipline by a federal court or federal agency. The proposal speci�cally de�nes “‘discipline’ by a 
federal court or federal agency” as meaning a public reprimand, suspension, or disbarment. The proposal clari�es that 
the term does not include “a letter of ‘warning’ or ‘admonishment’ or a similar advisory by a federal court or federal 
agency.”

 
In August 2020, the committee voted to recommend 
the proposal, and in September 2020, it was approved 
by the board. The proposal will be included in the 2021 
rules vote.
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DUTIES TO PROSPECTIVE CLIENT
  
Proposed Rule 1.18 of the Texas Disciplinary Rules of 
Professional Conduct expressly addresses the duties owed 
by a lawyer to a prospective client, including a former 
prospective client. The proposal is generally based on 
Rule 1.18 of the American Bar Association (ABA) Model 
Rules of Professional Conduct. The proposal is intended to 
provide clarity on the subject.
 
In October 2020, the committee voted to recommend the 
proposal to the board.

 

CESSATION OF PRACTICE - TERMINATION OF CUSTODIANSHIP
 
 
 
This proposal began as a response to a State Bar Board of Directors resolution requesting that the committee initiate 
the rule proposal process regarding the voluntary appointment of a custodian attorney to assist during a disabling 
circumstance, as well as based on feedback provided from members of a succession planning task force created by State 
Bar Immediate Past President Randy Sorrels. However, after publishing an initial proposal, the committee worked with 
task force members on a revised proposal, which is intended to function in conjunction with previously-recommended 
proposed Rule 13.04 of the Texas Rules of Disciplinary Procedure.
 
Proposed Rule 13.05 of the Texas Rules of Disciplinary Procedure expressly sets out ways in which a voluntary 
custodianship conducted under proposed Rule 13.04 shall terminate. Proposed Rule 13.05 speci�cally authorizes a 
court to address disagreements between an appointing attorney and an appointed custodian regarding the appointing 
attorney’s ability to resume practice, as well as the termination of a custodianship conducted pursuant to proposed Rule 
13.04.
 
In October 2020, the committee voted to recommend the proposal to the board.
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TERMINOLOGY
 
 

 
This proposal incorporates the Texas Disciplinary Rules of Professional Conduct Terminology as proposed Rule 1.00.
The proposal also adds de�ned terms for “Con�rmed in writing,” “Informed consent,” and “Screened.”
 

In October 2020, the committee discussed reinitiating and republishing the proposal with additional de�ned terms 
at a future date.
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SALE OF A LAW PRACTICE

 
In July 2020, the committee initiated the rule proposal process to consider a proposed rule addressing the sale of a law 
practice. Drafted as proposed Rule 1.17 of the Texas Disciplinary Rules of Professional Conduct, the proposal is 
substantially based on Rule 1.17 of the ABA Model Rules.
 
As of the end of 2020, the committee had not published a proposal on the subject. In October 2020, the committee 
voted to table the subject until the committee’s �rst meeting in 2021, at which time the committee could vote to 
reinitiate the rule proposal process.
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RULES VOTE 2021

RULES VOTE 2021

On September 28, 2020, the State Bar Board of Directors petitioned the Supreme Court of Texas to order a rules 
vote by bar membership on proposed amendments to the Texas Disciplinary Rules of Professional Conduct and 
Texas Rules of Disciplinary Procedure. On September 29, 2020, the Supreme Court ordered that a rules vote take 
place between February 2 and March 4, 2021. Voting will take place via paper and electronic ballots.
In its order, the Supreme Court approved the form of the ballot, which will include eight separate rule proposals on 
the following subjects:
 
A. Scope and Objectives of Representation; Clients with Diminished Capacity
B. Con�dentiality of Information – Exception to Permit Disclosure to Secure Legal Ethics Advice
C. Con�dentiality of Information – Exception to Permit Disclosure to Prevent Client Death by Suicide
D. Con�ict of Interest Exceptions for Nonpro�t and Limited Pro Bono Legal Services
E. Information About Legal Services (Lawyer Advertising and Solicitation)
F. Reporting Professional Misconduct and Reciprocal Discipline for Federal Court or Federal Agency Discipline
G. Assignment of Judges in Disciplinary Complaints and Related Provisions
H. Voluntary Appointment of Custodian Attorney for Cessation of Practice
 
Each of the eight proposals was recommended by the committee after careful consideration and a signi�cant 
opportunity for public input. In drafting and recommending the proposals, the committee considered hundreds of 
public comments, and, in response, made a number of improvements to the proposed rules. Each of the proposals 
was also approved by the board.
 
The 2021 rules vote marks a signi�cant opportunity for Texas lawyers to exercise their right of self-governance. The 
committee believes that the proposed rules will assist lawyers, protect the public, and improve the overall 
functioning of the judicial system.
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The committee expresses its appreciation 
to the Supreme Court of Texas and the 
State Bar Board of Directors for their 
thoughtful consideration and action during 
the rule proposal process. The committee 
also thanks members of the public who 
provided feedback during the process.
 
 
 

For more information about the 2021 rules vote, including to view clean and redlined versions of the proposed 
amendments, summaries of the proposed amendments, and dates for public forum events, go to 
texasbar.com/rulesvote.
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LOOKING AHEAD
 
 
The 2021 rules vote will take place between February 2 and March 4, 2021. This will mark a signi�cant milestone in 
the work that has taken place since the committee’s creation in 2017. Texas lawyers will have a chance to exercise 
their right of self-governance as they cast their vote on each of the eight separate rule proposals. If a proposed rule is 
approved by bar membership, it will then go to the Supreme Court of Texas for approval or rejection.

 
 
 

CONTACT US

To review the committee's meeting schedule and for other information about the committee, go to 
texasbar.com/CDRR.
 
Or Contact:
 
Brad Johnson, Disciplinary Rules and Referenda Attorney
By phone: 512-427-1404 
By email: brad.johnson@texasbar.com
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In January and February 2021, committee members will take 
part in a series of public forum events related to the 2021 
rules vote. The events will include an educational overview of 
the proposed amendments to the Texas Disciplinary Rules of 
Professional Conduct and Texas Rules of Disciplinary 
Procedure, as well as an opportunity for members of the public
to ask questions or make comments related to the proposed 
amendments. Public forum events are currently scheduled to 
take place by videoconference on January 5, January 14, 
January 26, and February 9, 2021. For more information, 
including on how to register or view recordings, go to 
texasbar.com/rulesvote.
 

 

Moving forward, the committee will continue its review of the disciplinary rules, as well as its work on a number of 
rule proposals for potential future consideration by bar membership.
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