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        Committee on Disciplinary Rules and Referenda 
 

Agenda 
 
Date and Time: Wednesday, August 3, 2022 – 10:00 a.m. CDT by Teleconference  
 
Join by Meeting Link: https://texasbar.zoom.us/j/84855602973 
Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 848 5560 2973  
 
View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate 
 
 
1. Call to Order; Roll Call 
 
2. Comments from the Chair 
 
3. Discussion and Possible Action: Approval of the Minutes of the Last Meeting (Bates Numbers 

000002 – 000003) 
 
4. Discussion and Possible Action: Proposed Rule 3.09 Special Responsibilities of a Prosecutor, 

Texas Disciplinary Rules of Professional Conduct (TDRPC) (Bates Numbers 000004 – 
000010) 
 
Discuss Proposed Rule and Proposed Comments; Consider Recommendations of 
Subcommittee on Proposed Rule 3.09; Consider Possible Amendments to Proposed Rule and 
Recommendation of Proposed Rule to State Bar of Texas Board of Directors; Consider 
Possible Amendments to and Recommendation of Comments to Proposed Rule   
 

5. Discussion: Proposed Rule to Examine a Lawyer’s Duty of Due Diligence Related to a Client, 
as It Applies to Cryptocurrencies (Bates Numbers 000011 – 000018) 

 
6. Agenda Items for Next Meetings 
 
7. Adjourn 
 
______________________________________________________________________________ 
Under the Americans with Disabilities Act, an individual with a disability must have an equal 
opportunity for effective communication and participation in public meetings. Reasonable 
modifications and equal access to communications will be provided upon request. For assistance, 
please contact Jennifer Reames at (800) 204-2222 or (512) 427-1463 (extension 1415) at least two 
working days prior to the scheduled meeting so that appropriate arrangements can be made. 
Individuals with speech or hearing disabilities can contact Ms. Reames by routing through Relay 
Texas at phone number 7-1-1 or another designated phone number provided at relaytexas.com. 
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Texas State Bar must do 
more to bring justice to 
the wrongfully convicted 
Proposal for new ethics rules for prosecutors spurs debate. 

 
Mallory Vernon Nicholson smiles while talking with media after his hearing on Thursday, June 
2, 2022 in Dallas, Texas. Forty years after Mallory Vernon Nicholson’s trial for burglary and 
aggravated sexual abuse of a child, Dallas County District Attorney John Creuzot has 
 
By Dallas Morning News Editorial 
2:00 AM on Jun 12, 2022 
https://www.dallasnews.com/opinion/editorials/2022/06/12/state-bar-must-do-more-to-
bring-justice-to-the-wrongfully-convicted/  
 
The day before Mallory Nicholson was exonerated of burglary and child sex 
abuse convictions from 40 years ago, a committee of the Texas Bar Association 
inched forward in its efforts to require prosecutors to do more to bring justice 
to the wrongfully convicted. 
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We support this process. And we urge the committee to move more briskly in 
its efforts to raise the ethical standards of those not only empowered with 
bringing the guilty to justice, but also clearing the innocent. 

At issue are the ethical obligations of a prosecutor who discovers credible 
evidence that someone likely has been wrongfully convicted. The bar’s 
disciplinary rules committee in November began discussing a proposed 
addition that would require a prosecutor to not only disclose that evidence to 
the appropriate court and the defendant, but also to investigate or make 
efforts to “cause an investigation” of the case. The new rule, which would 
follow the American Bar Association’s model rules, would apply to both 
current and former prosecutors statewide. 

But during the winter and spring, the Texas Association of District and County 
Attorneys opposed the proposed rule change, saying laws already on the books 
requiring them to turn over exculpatory evidence to the defense are adequate. 
The group also argued that the obligation to investigate, as well as the “cradle 
to grave” requirement of prosecutors, was unworkable. 

Meanwhile, Mike Ware of the Innocence Project of Texas and other advocates 
for the wrongfully convicted supported the proposal, urging the committee to 
move quickly to send it to the full board of the state bar for approval. Dallas 
County District Attorney John Creuzot did not submit an official response to 
the committee but told us that while the wording of the new rule needed 
improving, his office’s Conviction Integrity Unit is essentially complying with 
it in spirit by actively investigating cases of wrongful convictions like 
Nicholson’s. 

After the bombardment of complaints by state prosecutors, St. Mary’s 
University School of Law ethics professor Vincent Johnson, the original 
author of the rule change, offered a watered down version that “seems to be 
what good ethics would require.” Still, the committee at its June 1 meeting 
agreed to slow down the process. They set up a subcommittee made up of 
defense lawyers and prosecutors to hammer out an agreement before its next 
meeting in August. 

That can’t come soon enough. Nicholson’s exoneration, after he spent 21 years 
in prison and the last 19 on the sexual offender registry, was the 30th in Dallas 
County since 2007, when the Conviction Integrity Unit was set up. Statewide, 
there have been 426 since 1989, the second most in the country, according to 
the National Registry of Exonerations. 
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Perhaps there will be many more, if the Texas bar’s rules committee works 
diligently to finish its work. A prosecutor’s job isn’t to win convictions. It’s to 
serve justice. When the wrong person is convicted, the prosecutor doesn’t win, 
she fails. As even Creuzot told us, “There are people in prison that shouldn’t be 
there.” 
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Below is the proposed language for amendment of Rule 3.09, Texas Disciplinary Rules 
of Professional Conduct, which the members of the Texas District and County 
Attorneys Association Rule 3.09 Committee believe would garner fairly broad support 
from Texas prosecutors (or, at least, avoid widespread and vigorous opposition from 
them).  Added proposed language is indicated by underlining. 
 
Rule 3.09.  Special Responsibilities of a Prosecutor 
 
The prosecutor in a criminal case shall: 
 
(a)  refrain from prosecuting or threatening to prosecute a charge that the prosecutor knows is not 
supported by probable cause; 
 
(b)  refrain from conducting or assisting in a custodial interrogation of an accused unless the 
prosecutor has made reasonable efforts to be assured that the accused has been advised of any 
right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to 
obtain counsel; 
 
(c)  not initiate or encourage efforts to obtain from an unrepresented accused a waiver of 
important pre-trial, trial or post-trial rights; 
 
(d)  make timely disclosure to the defense of all evidence or information known to the prosecutor 
that tends to negate the guilt of the accused or mitigates the offense, and, in connection with 
sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information 
known to the prosecutor, except when the prosecutor is relieved of this responsibility by a 
protective order of the tribunal; and 
 
(e)  exercise reasonable care to prevent persons employed or controlled by the prosecutor in a 
criminal case from making an extrajudicial statement that the prosecutor would be prohibited 
from making under Rule 3.07. 
 
(f)  When a prosecutor knows of new, credible, and material evidence creating a reasonable 
likelihood that a convicted defendant did not commit an offense for which the defendant was 
convicted, the prosecutor shall: 

(1)  if the conviction was obtained in the prosecutor’s jurisdiction, promptly disclose that 
evidence to: 

 (i)  the defendant or defendant’s counsel of record, if any; 
 (ii)  the tribunal in which the defendant’s conviction was obtained; and 
 (iii)  a statewide entity that examines claims of actual innocence; or 
(2)  if the conviction was obtained in another jurisdiction, promptly disclose that evidence 

to the appropriate prosecutor in the jurisdiction in which the conviction was obtained. 
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(g)  A prosecutor who concludes in good faith that evidence or information is not subject to 
disclosure under paragraph (f) does not violate this rule even if the prosecutor’s conclusion is 
subsequently determined to be erroneous. 
 
Comment: 
… 
7.  When a prosecutor knows of new, credible, and material evidence creating a reasonable 
likelihood that a person was convicted in that prosecutor’s jurisdiction of a crime that person did 
not commit, paragraph (f)(1) requires disclosure to the defendant and the defendant’s counsel of 
record (if any), to the tribunal in which the conviction was obtained, and to an appropriate 
statewide entity that may act upon the evidence for the defendant’s benefit.  If the person was 
convicted outside of the prosecutor’s jurisdiction, paragraph (f)(2) requires disclosure to the 
appropriate prosecutor in the jurisdiction where the conviction occurred, thereby triggering the 
duties required under paragraph (f)(1) for the latter prosecutor.  For purposes of this comment 
and section (f), the term “new” means unknown to a trial prosecutor at the time the conviction 
was entered or, if known to a trial prosecutor, not disclosed to the defense, either deliberately or 
inadvertently.  The term “credible” means evidence a reasonable person would find believable.  
The term “material” means that there is a reasonable probability that the disclosure of the new, 
credible evidence would have led to a different result in the defendant’s trial or sentencing. 
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817-813-3316 | 300 Burnett Street Suite 160 I Fort Worth, Texas 76102

July 27, 2022  

RE: Proposed New Ethical Rules 

Enclosed is my suggested language for the amended special rules for prosecutors. First, I 
want to make clear that I am on board with simply adopting the applicable ABA Model Rules and 
Comments as they have existed for many years. Specifically, ABA Model Rules of Professional 
Conduct, Rule 3.8 (g) and (h) and comments 7, 8, and 9. Second, I am also on board with adopting 
the proposed amended rules and comments that the CDRR unanimously approved earlier this year 
for public comment, and which were published in the March 2022 Bar Journal, which are very 
close to the ABA Model Rules. Prior to reading my suggested language, please note the following: 

I have omitted what was originally proposed Amended Rule 3.09(g)1. Although I believe 
it is a good proposed rule and that my proposed amended language sent to the Committee this past 
May effectively addressed the concerns I was hearing prosecutors voice, I realize that enacting 
these amended rules will be a long process and I am concerned that continued discussions about 
the perceived pros and cons of the original proposed 3.09(g) as published in the March Bar Journal 
would likely be an unfortunate distraction. As a former prosecutor who would be bound by the 
original proposed amended Rule 3.09(g), I intend to be guided by it in my professional conduct 
and would encourage other former prosecutors to do the same.  

Additionally, I have deleted the word “material” from (f) as there is already a “materiality” 
requirement in the body of the rule itself. Specifically, evidence or information “creating a 
reasonable likelihood that a convicted defendant did not commit an offense…” Since the body of 
the rule includes a “materiality” requirement that is self-defining, it would be redundant to say “ 
‘material’ evidence or information that creates a reasonable likelihood…”, because that is 
traditionally what “material” evidence or information is. Accordingly, my corresponding comment 
does not contain a “definition” of “materiality.” I believe this avoids unnecessary confusion.  

I have also included in my proposed (f), “or information,” which I believe is consistent 
with the intent of the rule. The word “evidence” alone could be construed as a legal word of art 
and could cause confusion and for the rule to be construed more narrowly than intended. The 
addition of “evidence or information” is also consistent with Rule 3.09(d).  

That being said, my proposed language for the Amended Rules:  

Rule 3.09.  Special Responsibilities of a Prosecutor 
… 

1 Rule 3.09(g), as published in the March 2022 Bar Journal, reads as follows: 

“The duty to disclose exculpatory and mitigating evidence as provided by this rule and constitutional and statutory 
authorities is a continuing duty. A prosecutor is not relieved of the duty to disclose because he or she no longer works 
in the jurisdiction in which the conviction was obtained or is no longer working as a prosecutor.”  
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817-813-3316 | 300 Burnett Street Suite 160 I Fort Worth, Texas 76102

(f) When a prosecutor knows of new, credible evidence or information creating a reasonable
likelihood that a convicted defendant did not commit an offense of which the defendant
was convicted, the prosecutor shall:

(1) promptly disclose that evidence or information to the court of conviction and any
other appropriate authority, and

(2) if the conviction was obtained in the prosecutor’s jurisdiction,
(i) promptly disclose that evidence or information to the defendant unless the

court authorizes delay, and
(ii) undertake further investigation or make reasonable efforts to cause an

investigation in order to determine whether the defendant was convicted
of an offense that the defendant did not commit. Reasonable efforts to
cause an investigation could include requesting the appropriate court to
appoint counsel for the defendant, notifying the local public defender’s
office, and notifying a statewide entity that examines and litigates claims
of actual innocence.

(g) [formerly (h)] When a prosecutor knows of clear and convincing evidence establishing that
a defendant in the prosecutor’s jurisdiction was convicted of an offense that the defendant
did not commit, the prosecutor shall seek to remedy the conviction. Seeking “to remedy
the conviction” could include cooperation and transparency with an attorney representing
the defendant, agreeing to the relief sought by the defendant and notifying the appropriate
court of said agreement, and waiving any applicable procedural bars when the law permits.

Comment: 
… 
7. (same as published in the March 2022 Texas Bar Journal)
8. (same as published in the March 2022 Texas Bar Journal, except change (h) to (g))
9. (same as published in the March 2022 Texas Bar Journal, except change (h) to (g))

Sincerely, 

Mike Ware, Executive Director 
Innocence Project of Texas 
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To: ABA Entities, Courts, Bar Associations (state, local, specialty, and international), 

Individuals, and Entities  
 
From: Lynda C. Shely, Chair 

ABA Standing Committee on Ethics and Professional Responsibility  
 
Justice Daniel J. Crothers, Chair 
ABA Standing Committee on Professional Regulation 

 
Re: For Comment: Discussion Draft of Possible Amendments to Model Rules of 

Professional Conduct Concerning Lawyers’ Client Due Diligence Obligations  
 
Date: December 15, 2021 
 
Introduction 
 
The American Bar Association’s policies, advocacy, and educational efforts have long supported 
a balanced and necessary domestic and international effort to combat money laundering and 
counter financing of terrorism.1 The ABA has advanced and, when appropriate, proposed new or 
amended policies to create robust anti-money laundering and counter terrorism financing 
mechanisms that are consistent with lawyers’ ethical responsibilities to their clients and that 
maintain primary state-based judicial regulation of the legal profession in the U.S.2  
 

 
1 In 2002, the ABA Board of Governors created the ABA Task Force on Gatekeeper Regulation and the Profession 
(ABA Task Force) to study money laundering and terrorism financing risks in the legal profession and related subjects, 
and to help coordinate the ABA’s response to these challenges. The Task Force was sunsetted at the 2021 ABA Annual 
Meeting. 
2 For example, the Task Force developed two policies adopted by the ABA House of Delegates in 2003 and 2008 
expressing support for reasonable and balanced, risk-based measures to combat money laundering and terrorism 
financing while opposing any law or regulation that would undermine the authority of state supreme courts to 
regulate the legal profession, the confidential client-lawyer relationship (including Model Rule of Professional 
Conduct 1.6), and the attorney-client privilege. See ABA TASK FORCE ON GATEKEEPER REGULATION AND THE 
PROFESSION, RESOLUTION & REPORT 104 (Feb. 2003), available at 
https://www.americanbar.org/content/dam/aba/directories/policy/2003 my 104.authcheckdam.pdf; ABA 
RECOMMENDATION 300 (Aug. 11-12, 2008), available at 
https://www.americanbar.org/content/dam/aba/directories/policy/annual-2008/2008 am 300.pdf. See also ABA 
VOLUNTARY GOOD PRACTICES GUIDANCE FOR LAWYERS TO DETECT AND COMBAT MONEY LAUNDERING AND 
TERRORIST FINANCING (2010), available at https://www.americanbar.org/content/dam/aba/directories/policy/annual-
2010/2010 am 116.pdf.   
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Anti-money laundering and counter terrorism financing regulations applicable to lawyers is a 
complex subject.3 The primary issues surrounding this subject generally can be divided into three 
overarching topics: (1) client due diligence; (2) disclosure of beneficial ownership information; 
and (3) suspicious activity reporting. The requests for comment on this Discussion Draft by the 
Standing Committee on Ethics and Professional Responsibility and Standing Committee on 
Professional Regulation are focusing on the lawyers’ client due diligence obligations under the 
ABA Model Rules of Professional Conduct (Model Rules).  
 
Below we provide further information regarding proposed amendments to several Model Rule 
Comments and ask specific questions about those proposals. Written comments should be 
submitted to Natalia Vera, ABA Center for Professional Responsibility Senior Paralegal at 
natalia.vera@americanbar.org by February 15, 2022. Written comments may be posted online.  
 
The Committees will hold a public roundtable on February 11, 2022, in Seattle in conjunction with 
the ABA Midyear Meeting. That roundtable will take place from 1:30 p.m. to 3:30 p.m. Pacific 
Standard Time at the Grand Hyatt Seattle, 721 Pine Street (room location forthcoming in January 
2022).  
 
Background on Anti-Money Laundering & Terrorism Finance Regulation 
 
Money laundering occurs when criminals hide the proceeds of unlawful activity (dirty money) 
using “laundering” transactions so that the money appears to be the “clean” proceeds of legal 
activity. Money laundering often occurs with the knowing and unknowing assistance of others. 
Terrorism financing is just that, providing funds to those involved in terrorism. Money laundering 
is often used to facilitate financing of terrorism. The U.S. Department of Treasury’s 2018 National 
Money-Laundering Risk Assessment estimates that $300 billion is laundered every year in the 
U.S. alone. 
 
Lawyers’ services can be used by criminals for money laundering, with or without the knowledge 
of those lawyers. One common way criminals use lawyers to launder money is by asking a lawyer 
to hold money in a client trust account pending completion of the purchase of real estate, 
equipment, or another transaction. After a period of time, the client asks the lawyer to return the 
funds because the “transaction” has fallen apart. Upon return of the money to the client, the money 
has been laundered through the lawyer’s client trust account. Of course, more sophisticated means 
exist by which individuals seek to use lawyers’ services to launder money. It is equally illegal and 
unethical for lawyers to knowingly launder money, finance terrorism, or knowingly assist another 
in doing so.  
 
Domestic and international laws and regulations are designed to prevent, detect, and prosecute 
money laundering. For decades, U.S. and international governments, and international anti-money 

 
3 Additional resources may be found at ABA TASK FORCE ON GATEKEEPER REGULATION AND THE PROFESSION, 
https://www.americanbar.org/groups/criminal justice/gatekeeper/ (last visited Dec. 14, 2021); ABA GATEKEEPER 
REGULATIONS ON ATTORNEYS, 
https://www.americanbar.org/advocacy/governmental legislative work/priorities policy/independence of the lega
l profession/bank secrecy act/ (last visited Dec. 14, 2021). 
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laundering (AML) and counter terrorism financing organizations, have focused on lawyers as 
enablers of money laundering and terrorism financing. They include lawyers among those 
identified as “gatekeepers” because lawyers are a Designated Non-Financial Business and 
Profession (along with accountants, casinos, real estate agents, and dealers in precious metals and 
stones).4 The “gatekeepers” control, to some extent, access to the world’s monetary systems.   
 
In the U.S., the primary AML laws are the Bank Secrecy Act and the Money Laundering Control 
Act. The Money Laundering Control Act made money laundering a federal crime. The Bank 
Secrecy Act requires U.S. financial institutions to help U.S. government agencies detect and 
prevent money laundering. This occurs in several ways, including requiring financial institutions 
to report and keep records of certain cash transactions, and to report other suspicious activity often 
involved in money laundering, tax evasion, or other crimes. The U.S. Department of Treasury 
created the Financial Crimes Enforcement Network (FinCEN) to implement, administer, and 
enforce compliance with the Bank Secrecy Act.  
 
The USA PATRIOT Act also made financing of terrorism a federal crime, amended the Bank 
Secrecy Act, and authorized the Treasury Department to issue rules governing financial 
institutions’ AML regimes. Most recently, Congress enacted the Corporate Transparency Act to 
enhance the identification and disclosure of certain beneficial ownership information. 
 
Many of the federal AML legislation and regulations have, at some point, sought to cover lawyers. 
However, subjecting lawyers to the client due diligence requirements (current or future) of these 
federal regulations would conflict with a lawyers’ obligations under Model Rule 1.6, the attorney-
client privilege, and the ABA’s longstanding policy supporting state-based regulation of the legal 
profession. The ABA has thus far successfully advocated to ensure the legal profession is not, 
generally, subject to such federal legislation, rules, and regulations.    
 
Outside the U.S., the Financial Action Task Force (FATF) is a powerful international entity that 
coordinates efforts to prevent money laundering or terrorism financing among and between its 
member countries. The U.S. is a charter member of the FATF. After the September 11, 2001, 
terrorist attacks the FATF expanded its mandate to counter terrorism financing activities. The 
FATF is a highly influential intergovernmental body because of the tremendous peer pressure it 
exerts, even though it has no “official” legislative or enforcement power. The Organization for 
Economic Cooperation and Development is another international entity focusing efforts on 
preventing global corruption, money laundering, and terrorism financing. It pairs its work in this 
area with the FATF.  
 
At the heart of FATF's effort to combat money laundering and financing of terrorism is a set of 
forty recommendations.5 The Forty Recommendations are the global standards for combating 
money laundering and the financing of terrorism. To help implement the Forty Recommendations, 
the FATF developed a methodology called the Risk Based Approach (RBA) for detecting and 

 
4 See FINANCIAL ACTION TASK FORCE DESIGNATED CATEGORIES OF OFFENCES, https://www.fatf-
gafi.org/glossary/d-i/ (last visited Dec. 14, 2021). 
5 See THE FATF RECOMMENDATIONS, INTERNATIONAL STANDARDS ON COMBATING MONEY LAUNDERING AND THE 
FINANCING OF TERRORISM & PROLIFERATION (Oct. 2021), https://www fatf-
gafi.org/publications/fatfrecommendations/documents/fatf-recommendations.html. 
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preventing money laundering and financing of terrorism. The RBA concept quite simply focuses 
the most attention and resources on activities that pose the greatest risks of money laundering and 
terrorism financing.   
 
The FATF’s 2008 Guidance for the Legal Profession, updated in 2019,6 provides factors lawyers 
should consider when developing a risk-based system to help avoid money laundering and 
terrorism financing risks, including client due diligence. In 2010, the ABA adopted its Voluntary 
Good Practices Guidance for Lawyers to Detect and Combat Money Laundering to help lawyers 
better understand the RBA and the 2008 Guidance.7 The ABA Voluntary Good Practices Guidance 
(ABA Good Practices Guidance) provides lawyers with practice pointers for implementing an 
RBA and includes a suggested protocol for client intake. 
 
In 2013, the ABA Standing Committee on Ethics and Professional Regulation (Ethics Committee) 
issued ABA Formal Ethics Opinion 463 addressing efforts to require U.S. lawyers to perform 
“gatekeeping” duties to protect the international financing system from criminal activity arising 
out of worldwide money-laundering and terrorism financing activities. Addressing client due 
diligence activities in the context of the Model Rules of Professional Conduct, Opinion 463 
provided guidance reinforcing a lawyer’s “duty to investigate in appropriate circumstances.” 
Opinion 463 explained that “[i]t would be prudent for lawyers to undertake Client Due Diligence 
(“CDD”) in appropriate circumstances to avoid facilitating illegal activity or being drawn 
unwittingly into a criminal activity. . . . [P]ursuant to a lawyer’s ethical obligation to act 
competently, a duty to inquire further may also arise. An appropriate assessment of the client and 
the client’s objectives, and the means for obtaining those objectives, are essential prerequisites for 
accepting a new matter or continuing a representation as new facts unfold.”  
 
In 2016, the FATF issued a Mutual Evaluation Report assessing U.S. compliance with the FATF 
Recommendations.8 The FATF found the U.S. noncompliant in four areas and recommended that 
Designated Non-Financial Businesses and Professions, including lawyers, be subject to 
requirements of the Bank Secrecy Act and the USA PATRIOT Act. Coverage under those Acts 
would have required lawyers to perform “customer” due diligence and report suspicious activity 
by their clients. While acknowledging that the ABA Good Practices Guidance and Formal Ethics 
Opinion 463 demonstrated an understanding of money laundering and terrorism financing risks, 
the FATF Report questioned the efficacy of both due to the lack of enforceable obligations for 
failure to comply with the ABA Good Practices Guidance.  
 
In 2020, the Ethics Committee issued Formal Ethics Opinion 491 in response to continued 
concerns regarding lawyers’ client due diligence obligations. Opinion 491 interpreted ABA Model 
Rule of Professional Conduct 1.2(d). The Opinion reiterated that “knowledge” under Rule 1.2(d) 
may be inferred from the circumstances. The Ethics Committee also explained that Rule 1.2(d) 
(stating that a lawyer “shall not engage, or assist a client, in conduct that the lawyer knows is 
criminal or fraudulent”) and Model Rule 1.1 (requiring that a lawyer “provide competent 

 
6 See FATF GUIDANCE FOR A RISK-BASED APPROACH GUIDANCE FOR LEGAL PROFESSIONALS (2019), 
https://www.fatf-gafi.org/publications/fatfrecommendations/documents/rba-legal-professionals html.  
7 Supra note 2. 
8 See FATF UNITED STATES’ MEASURES TO COMBAT MONEY LAUNDERING AND TERRORIST FINANCING (2016), 
https://www.fatf-gafi.org/publications/mutualevaluations/documents/mer-united-states-2016.html. 
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representation to a client”) together require that a lawyer “who has knowledge of facts that create 
a high probability that a client is seeking the lawyer’s services in a transaction to further criminal 
or fraudulent activity has a duty to inquire further to avoid assisting that activity … Failure to make 
a reasonable inquiry is willful blindness punishable under the actual knowledge standard of the 
Rule.”  
 
The Ethics Committee noted in Opinion 491 that “even where Rule 1.2(d) does not require further 
inquiry, other Rules may. These Rules include the duty of competence under Rule 1.1, the duty of 
diligence under Rule 1.3, the duty of communication under Rule 1.4, the duty to protect the best 
interests of an organizational client under Rule 1.13, the duties of honesty and integrity under 
Rules 8.4(b) and (c), and the duty to withdraw under Rule 1.16(a).” 
 
Despite the ABA Good Practices Guidance, the Ethics Opinions, and the current text of the black 
letter and Comments to the Model Rules, the FATF, U.S. Government (including the Department 
of Treasury), and others continue to urge that the legal profession create an enforceable client due 
diligence obligation in the Model Rules. They point to the 2016 FATF Report’s recommendations, 
and events like the Paradise Papers, the Panama Papers, the 60 Minutes-Global Witness exposé, 
and the Pandora Papers, as necessitating further action by the legal profession. They argue the 
failure of the profession to act will result in increased federal legislative and regulatory action. To 
address these concerns about enforceable lawyer client due diligence obligations, the Ethics and 
ABA Standing Committee on Professional Regulation (Regulation Committee) developed 
possible amendments to the Model Rules. 
 
Possible Amendments to the Model Rules of Professional Conduct 

ABA Formal Ethics Opinions 463 and 491 concluded the Model Rules, as currently written, create 
an enforceable duty to inquire of a client when risk factors are present like those discussed in the 
Voluntary Good Practices. Based on the Opinions, the Ethics and Regulation Committees 
determined the black letter of the Model Rules of Professional Conduct did not need amending. 
Instead, the Committees focused on explaining the existing duties subject to disciplinary 
enforcement by proposing additional guidance in the Comments to Model Rules 1.0, 1.1, and 1.2.  
 
In addition to comments on the discussion draft generally, the Ethics and Professional Regulation 
Committees seek input on the specific questions referenced below. 
 
Amendments to Comments of Model Rule 1.0 
 
The Ethics and Regulation Committees propose adding a new Comment to Model Rule 1.0. The 
Comment will provide enhanced guidance regarding the statement in the black letter of Rule 1.0(f) 
that a person’s knowledge may be inferred from the circumstances:  
  
[11] A lawyer’s knowledge may be derived from the lawyer’s direct observation, credible 
information provided by others, reasonable factual inferences, or other circumstances. For 
purposes of these Rules, a lawyer who ignores or consciously avoids obvious relevant facts may 
be found to have knowledge of those facts.  
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Specific Questions to Supplement General Comments:  
 

1. Are both “ignores” and “consciously avoids” necessary in the explanation or is 
“consciously avoids” sufficient? Please explain why or why not. 
 
2. Does the suggested new Comment benefit by the inclusion of the modifier “obvious” 
before “relevant facts”? Please explain why or why not. Other Model Rule Comments have 
used the word “obvious.” For example, Comment [3] to Model Rule 1.13 states, in part, 
“As defined in Rule 1.0(f), knowledge can be inferred from circumstances, and a lawyer 
cannot ignore the obvious.” Comment [8] to Model Rule 4.2 explains, “As defined in Rule 
1.0(f), knowledge can be inferred from circumstances, and a lawyer cannot ignore the 
obvious.” Finally Comment [8] to Rule 3.3 reads: “The prohibition against offering false 
evidence only applies if the lawyer knows that the evidence is false. A lawyer’s reasonable 
belief that evidence is false does not preclude its presentation to the trier of fact. A lawyer’s 
knowledge that evidence is false, however, can be inferred from the circumstances. See 
Rule 1.0(f). Thus, although a lawyer should resolve doubts about the veracity of testimony 
or other evidence in favor of the client, the lawyer cannot ignore an obvious falsehood.” 

 
Amendments to Comments of Model Rule 1.1 
 
Based on Formal Ethics Opinion 491, the Committees suggest additional guidance in the 
Comments of Model Rule 1.1 would be helpful. The Committees seek comments on whether the 
following language should be added to what is now Comment [5]:  
 
The duty of competence requires that a lawyer make a reasonable inquiry into the facts and decline 
or terminate the representation when the lawyer has reason to believe that the client seeks the 
lawyer’s services in criminal or fraudulent activity. A lawyer may not knowingly assist in criminal 
or fraudulent activity and should discourage a client from engaging in such activity, but the lawyer 
may offer to assist in achieving the client’s lawful objectives by lawful means. In some 
circumstances, competent representation may require verifying, or inquiring into, facts provided 
by the client. Ignoring or consciously avoiding obvious relevant facts, or failure to inquire when 
warranted, may violate the duty of competence. See Rules 1.0(f) and 1.2(d), Comment [10]. 
 
Specific Question to Supplement General Comments: 
 

1. Does this suggested new Comment language provide adequate guidance, and if not 
please explain what else would be helpful. 

 
Amendments to Committee of Model Rule 1.2 
 
The Committees suggest modifying the Comments to Model Rule 1.2 as follows by adding the 
following:  
 
Rule 1.2(d) prohibits a lawyer from assisting a client in conduct the lawyer knows is criminal or 
fraudulent. Rule 1.16(a) creates a duty to decline or withdraw from representation if the 
representation will result in violation of the rules of professional conduct or other law.  
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When a lawyer has reason to believe that the client seeks the lawyer’s assistance in criminal or 
fraudulent activity, the lawyer should conduct a reasonable inquiry to avoid assisting in that 
activity by the client. See Rule 1.1, Comment [5]. A lawyer’s duty to undertake a reasonable 
inquiry may exist at the formation of, or arise during, the course of the representation.  
To determine whether further inquiry is warranted regarding whether a client is seeking the 
lawyer’s assistance in criminal or fraudulent activity, including money-laundering or terrorist 
financing, relevant considerations include: (i) the identity of the client, (ii) the lawyer’s familiarity 
with the client, (iii) the nature of the requested legal services, and (iv) the relevant jurisdictions 
involved in the representation (when a jurisdiction is classified by credible sources as high risk for 
criminal or fraudulent activity). For further information, see ABA Voluntary Good Practices 
Guidance for Lawyers to Detect and Combat Money Laundering and Terrorist Financing. 
 
Specific Questions to Supplement General Comments: 
 

1. Does this proposed Comment to Model Rule 1.2 provide adequate guidance, and if not 
please explain what else would be helpful. 

 
2. Having read each of the suggested Comment amendments in this discussion draft, do 
you agree no changes to the black letter Model Rules are necessary?  Please explain why 
or why not. 
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Link to the webpage on the American Bar Association Center for Professional Responsibility website with 
the discussion drafts from the ABA Standing Committee on Ethics and Professional Responsibility and 
the ABA Standing Committee on Professional Regulation, public comments received, and recordings of 
the Committees’ public roundtables. 

https://www.americanbar.org/groups/professional responsibility/discussion-draft-of-possible-
amendments-to-model-rules-of-profes/ 
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