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Committee on Disciplinary Rules and Referenda 
 

Agenda 
 
Date and Time: Wednesday, May 5, 2021 – 10:00 a.m. CDT 
By Teleconference 
 
Join by Meeting Link: https://texasbar.zoom.us/j/96442549879 
 
Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 964 4254 9879 
 
View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate 
 
 
1. Call to Order; Roll Call 
 
2. Comments from the Chair 

 
a. Update on the Deliberations by the Supreme Court of Texas on the Proposed 

Amendments to the Texas Disciplinary Rules of Professional Conduct (TDRPC) and 
the Texas Rules of Disciplinary Procedure 

 
3. Discussion and Possible Action: Approval of the Minutes of the Last Meeting (Pages 3 – 4) 
 
4. Discussion and Possible Action: Proposed Changes to Comments to Rules 1.03 

(Communication), 1.05 (Confidentiality of Information), 1.15 (Declining or Terminating 
Representation), 4.02 (Communication with One Represented by Counsel), and/or 5.04 
(Professional Independence of a Lawyer), TDRPC, and Other Proposed Changes to Rule 
Comments Identified as Needed as a Result of the Recent Rules Vote and Supreme Court of 
Texas Deliberations (Pages 5 – 10) 

 
Consider Recommendation of Possible Proposed Comment Changes to the Supreme Court of 
Texas 

 
5. Discussion and Possible Action: Proposed Rule 1.17 (Sale of Law Practice), TDRPC  

(Pages 11 – 14) 
 

Consider Possible Amendments to the Proposed Rule and Recommendation of the Proposed 
Rule to the State Bar of Texas Board of Directors 

 
6. Discussion: Proposed Rule 1.00 (Terminology), TDRPC (Pages 15 – 19) 

 
7. Discussion and Possible Action: Supreme Court of Texas Request to Study and Make 

Recommendations on Proposed Comments to Rules 1.01 (Competent and Diligent 
Representation) and 2.01 (Advisor), TDRPC (Pages 20 – 22) 
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Consider Recommendation of Proposed Comment Changes to the Supreme Court of Texas 
 

8. Discussion and Possible Action: Schedule September 2021 Committee Meeting 
 
9. Proposed Rule Timelines (Pages 23 – 25) 
 
10. Agenda Items for Next Meetings 
 
11. Adjourn 
 
______________________________________________________________________________ 
Under the Americans with Disabilities Act, an individual with a disability is entitled to have an 
equal opportunity for effective communication and participation in public meetings. Reasonable 
modifications and equal access to communications will be provided upon request. An individual 
with a disability who may need an accommodation is requested to notify Jennifer Reames at (800) 
204-2222 or (512) 427-1463 (extension 1415) at least two days before the scheduled meeting so 
that appropriate arrangements can be made; TTY users route through RELAY Texas at 7-1-1. 
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MEETING OF THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 
 

April 7, 2021 
By Teleconference 

 
MINUTES 

 
Members Present: Chair M. Lewis Kinard; Timothy D. Belton; Amy Bresnen; Claude Ducloux; 
Rick Hagen; Professor Vincent Johnson. 
 
Members Not Present: Justice Dennise Garcia; W. Carl Jordan; Karen Nicholson. 
 
State Bar of Texas Staff Present: Ray Cantu, Deputy Executive Director; Seana Willing, Chief 
Disciplinary Counsel; Brad Johnson, Disciplinary Rules and Referenda Attorney; Cory Squires, 
Staff Liaison. 
 
A.  CALL TO ORDER; ROLL CALL 
 
Mr. Kinard called the meeting to order at 10:33 a.m. Mr. Squires called the roll and a quorum was 
present. 
 
B.  COMMENTS FROM THE CHAIR 
 
Update on the Results of the 2021 Rules Vote by State Bar of Texas Membership 
 
Mr. Kinard provided an update on the 2021 rules vote by State Bar of Texas membership. Mr. Kinard 
explained that every ballot item passed. Mr. Kinard thanked everyone on the Committee, as well as 
State Bar Executive Director Trey Apffel, Mr. Cantu, Mr. Squires, Mr. Brad Johnson, and everyone 
who contributed to the effort. Mr. Kinard thanked the members of the State Bar who took the time 
to vote. Mr. Kinard further discussed the results of the 2021 rules vote. Mr. Kinard stated that the 
Committee’s work is not finished, and that the Committee continues to look at new proposals and 
to urge lawyers, committees, sections, and other groups to get involved and stay involved. 
 
Update on the Scheduled Deliberations by the Supreme Court of Texas on the Proposed 
Amendments to the Texas Disciplinary Rules of Professional Conduct and the Texas Rules of 
Disciplinary Procedure 
 
Mr. Kinard explained that the Supreme Court of Texas is scheduled to publicly deliberate on the 
proposed rule amendments approved by State Bar members on May 4 at 9:00 a.m., and that the 
deliberations can be viewed on the Court’s YouTube channel. Mr. Kinard further discussed the 
Court’s scheduled deliberations, as well as the rule proposal process set out in Chapter 81 of the 
Government Code. 
 
C.  APPROVAL OF THE MINUTES OF THE LAST MEETING 
 
Mr. Kinard addressed the Committee on this agenda item. Mr. Ducloux made a motion to approve 
the minutes of the March 3, 2021, meeting. Ms. Bresnen seconded the motion. The Committee voted 
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in favor of the motion. 
 
D.  PUBLIC HEARING ON PROPOSED RULE 1.17. SALE OF LAW PRACTICE, TEXAS 
DISCIPLINARY RULES OF PROFESSIONAL CONDUCT (TDRPC) 
 
Mr. Kinard called the public hearing on proposed Rule 1.17 to order and explained the public hearing 
procedures. The following members of the public addressed the Committee during the public 
hearing: Greg Sampson, Laurin Currie, Richard Armstrong, Professor Fred Moss, and Susan 
Morrison. Committee members responded with questions and comments. The Committee will 
accept public comments on proposed Rule 1.17 through May 4, 2021. The Committee can vote at 
its May 5, 2021, meeting or its June 10, 2021, meeting on whether to recommend the proposal to 
the State Bar Board of Directors, as well as on possible amendments to the proposal. 
 
E.  SCHEDULE SEPTEMBER 2021 COMMITTEE MEETING 
 
Mr. Kinard addressed the Committee on this agenda item. The Committee discussed September 1, 2, 
or 14 as a possible date for the Committee’s September 2021 meeting. The Committee tentatively 
selected September 1, 2021, as the meeting date, but will consider it again at the Committee’s May 
5, 2021, meeting. The Committee discussed a 10:00 a.m. start time for the September 2021 meeting. 
 
F.  PROPOSED RULE TIMELINES 
 
Mr. Brad Johnson addressed the Committee on timelines related to proposed Rule 1.00 
(Terminology), TDRPC, and proposed Rule 1.17 (Sale of Law Practice), TDRPC.  
 
G.  AGENDA ITEMS FOR NEXT MEETINGS 
 
Mr. Kinard addressed the Committee on this agenda item. Mr. Kinard suggested including a 
discussion and possible action item on the May 5, 2021, meeting agenda for any requests from the 
Supreme Court of Texas that come out of the Court’s May 4, 2021, deliberations. The Committee 
will hold a public hearing on proposed Rule 1.00 (Terminology), TDRPC, at its June 10, 2021 
meeting. 
 
H.  ADJOURNMENT 
 
Mr. Ducloux made a motion to adjourn. Ms. Bresnen seconded the motion. The Committee voted in 
favor of the motion. The meeting adjourned at 11:54 a.m. 
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Proposed Comment Revisions [Redline Version] 
 
Rule 1.03. Communication 
 
*** 
 
Comment: 
 
*** 
 
3. Ordinarily, the a lawyer should provide to the client information to be provided is that would 
be appropriate for a client who is a comprehending and responsible adult. However, fully 
informing the client according to this standard communicating such information may be 
impractical, as for example, where if the client is a child or suffers from mental disability 
diminished capacity; see paragraph 5 and Rule 1.16. When the client is an organization or group, 
it is often impossible or inappropriate to inform every one of its members about its legal affairs; 
ordinarily, the lawyer should address communications to the appropriate officials of the 
organization. See Rule 1.123. Where many routine matters are involved, a system of limited or 
occasional reporting may be arranged with the client. 
 
*** 
 
Client Under a Disability with Diminished Capacity 
 
5. In addition to communicating If a client appears to suffer from diminished capacity, a lawyer 
should communicate with any legal representative, a lawyer should and seek to maintain 
reasonable communication with a the client under a disability, insofar as possible. When a lawyer 
reasonably believes a Even if the client suffers a mental disability or is not legally competent from 
diminished capacity, it may not be possible to maintain the usual some aspects of a normal 
attorney-client relationship. Nevertheless, tThe client may have the ability to understand, 
deliberate upon, and reach conclusions about some matters affecting the client's own well-being. 
Furthermore, to an increasing extent the law recognizes intermediate degrees of competence. 
For example, cChildren's opinions regarding their own custody are given some weight. The fact 
that a client suffers a disability does not diminish the desirability of treating the client Regardless 
of whether a client suffers from diminished capacity, a client should always be treated with 
attention and respect. See also Rule 1.1602(e) and Rule 1.05, Comment 17. 
 
*** 
 
Rule 1.05. Confidentiality of Information 
 
*** 
 
Comment: 
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*** 
 
Client Under a Disability with Diminished Capacity 
 
17. In some situations, Rule 1.02(g) requires a lawyer representing a client under a disability to 
seek the appointment of a legal representative for the client or to seek other orders for the 
protection of the client. The client may or may not, in a particular matter, effectively consent to 
the lawyer's revealing to the court confidential information and facts reasonably necessary to 
secure the desired appointment or order. Nevertheless, the lawyer is authorized by paragraph 
(c)(4) to reveal such information in order to comply with Rule 1.02(g). See also paragraph 5, 
Comment to Rule 1.03. When representing a client who may have diminished capacity, a lawyer 
should review Rule 1.16, which, under limited circumstances, permits a lawyer to disclose 
confidential information to protect the client’s interests. 
 
*** 
 
Other Rules 
 
22. Various other Texas Disciplinary Rules of Professional Conduct permit or require a lawyer 
to disclose information relating to the representation. See Rules 1.07, 1.12, 1.16, 2.02, 3.03 and 
4.01. In addition to these provisions, a lawyer may be obligated by other provisions of statutes 
or other law to give information about a client. Whether another provision of law supersedes 
Rule 1.05 is a matter of interpretation beyond the scope of these Rules, but sub-paragraph (c)(4) 
protects the lawyer from discipline who acts on reasonable belief as to the effect of such laws. 
 
*** 
 
Rule 1.15. Declining or Terminating Representation 
 
*** 
 
Comment: 
 
*** 
 
Mentally Incompetent Client with Diminished Capacity 
 
6. If the client is mentally incompetent, the a client may lacks the legal capacity to discharge the 
lawyer, (see paragraphs 11 and 12 of Comment to Rule 1.02), and in any event the discharge 
may be seriously adverse to the client's interests. The lawyer should make special effort to help 
the incompetent client consider the consequences (see paragraph 5 of Comment to Rule 1.03) 
and the lawyer may in some situations may initiate proceedings for a conservatorship or similar 
protection of the client. See Rule 1.1602(e). 
 
*** 
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Rule 4.02. Communication with One Represented by Counsel 
 
*** 
 
Comment: 
 
*** 
 
2. Paragraph (a) does not, however, prohibit communication between a lawyer's client and 
persons, organizations, or entities of government represented by counsel, as long as the lawyer 
does not cause or encourage the communication without the consent of the lawyer for the other 
party. Consent may be implied as well as express, as, for example, where the communication 
occurs in the form of a private placement memorandum or similar document that obviously is 
intended for multiple recipients and that normally is furnished directly to persons, even if known 
to be represented by counsel. Similarly, that paragraph does not impose a duty on a lawyer to 
affirmatively discourage communication between the lawyer's client and other represented 
persons, organizations or entities of government. Furthermore, it does not prohibit client 
communications concerning matters outside the subject of the representation with any such 
person, organization, or entity of government. Finally, it does not prohibit a lawyer from 
furnishing a “second opinion” in a matter to one requesting such opinion, nor from discussing 
employment in the matter if requested to do so. But see Rules 7.021 and 8.04(a)(3). 
 
*** 

7



DRAFT 

Proposed Comment Revisions [Clean Version] 
 
Rule 1.03. Communication 
 
*** 
 
Comment: 
 
*** 
 
3. Ordinarily, a lawyer should provide to the client information that would be appropriate for a 
comprehending and responsible adult. However, communicating such information may be 
impractical if the client is a child or suffers from diminished capacity; see paragraph 5 and Rule 
1.16. When the client is an organization or group, it is often impossible or inappropriate to 
inform every one of its members about its legal affairs; ordinarily, the lawyer should address 
communications to the appropriate officials of the organization. See Rule 1.12. Where many 
routine matters are involved, a system of limited or occasional reporting may be arranged with 
the client. 
 
*** 
 
Client with Diminished Capacity 
 
5. If a client appears to suffer from diminished capacity, a lawyer should communicate with any 
legal representative and seek to maintain reasonable communication with the client, insofar as 
possible. Even if the client suffers from diminished capacity, it may be possible to maintain some 
aspects of a normal attorney-client relationship. The client may have the ability to understand, 
deliberate upon, and reach conclusions about some matters affecting the client's own well-being. 
Children's opinions regarding their own custody are given some weight. Regardless of whether a 
client suffers from diminished capacity, a client should always be treated with attention and 
respect. See also Rule 1.16 and Rule 1.05, Comment 17. 
 
*** 
 
Rule 1.05. Confidentiality of Information 
 
*** 
 
Comment: 
 
*** 
 
Client with Diminished Capacity 
 
17. When representing a client who may have diminished capacity, a lawyer should review Rule 
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1.16, which, under limited circumstances, permits a lawyer to disclose confidential information 
to protect the client’s interests. 
 
*** 
 
Other Rules 
 
22. Various other Texas Disciplinary Rules of Professional Conduct permit or require a lawyer 
to disclose information relating to the representation. See Rules 1.07, 1.12, 1.16, 2.02, 3.03 and 
4.01. In addition to these provisions, a lawyer may be obligated by other provisions of statutes 
or other law to give information about a client. Whether another provision of law supersedes 
Rule 1.05 is a matter of interpretation beyond the scope of these Rules, but sub-paragraph (c)(4) 
protects the lawyer from discipline who acts on reasonable belief as to the effect of such laws. 
 
*** 
 
Rule 1.15. Declining or Terminating Representation 
 
*** 
 
Comment: 
 
*** 
 
Client with Diminished Capacity 
 
6. If a client lacks the legal capacity to discharge the lawyer, the lawyer may in some situations 
initiate proceedings for a conservatorship or similar protection of the client. See Rule 1.16. 
 
*** 
 
Rule 4.02. Communication with One Represented by Counsel 
 
*** 
Comment: 
 
*** 
 
2. Paragraph (a) does not, however, prohibit communication between a lawyer's client and 
persons, organizations, or entities of government represented by counsel, as long as the lawyer 
does not cause or encourage the communication without the consent of the lawyer for the other 
party. Consent may be implied as well as express, as, for example, where the communication 
occurs in the form of a private placement memorandum or similar document that obviously is 
intended for multiple recipients and that normally is furnished directly to persons, even if known 
to be represented by counsel. Similarly, that paragraph does not impose a duty on a lawyer to 
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affirmatively discourage communication between the lawyer's client and other represented 
persons, organizations or entities of government. Furthermore, it does not prohibit client 
communications concerning matters outside the subject of the representation with any such 
person, organization, or entity of government. Finally, it does not prohibit a lawyer from 
furnishing a “second opinion” in a matter to one requesting such opinion, nor from discussing 
employment in the matter if requested to do so. But see Rules 7.01 and 8.04(a)(3). 
 
*** 

10



Committee on Disciplinary Rules and Referenda 
Proposed Rule Changes 

 
Texas Disciplinary Rules of Professional Conduct 

Rule 1.17. Sale of Law Practice 
 
Proposed Rule 
 
Rule 1.17. Sale of Law Practice 
 
A lawyer or a law firm may sell or purchase a law practice, or an area of law practice, including 
good will, if the following conditions are satisfied: 
 
(a) The seller ceases to engage in the private practice of law, or in the area of practice that has been 
sold, in the geographic area in which the practice has been conducted; 
 
(b) The entire practice, or the entire area of practice, is sold to another law firm or to a one or more 
lawyers who is not practicing with the seller at the time of the saleor law firms; 
 
(c) The seller gives written notice to each of the seller's clients regarding: 
 

(1) the proposed sale; 
 

(2) the client's right to retain other counsel or to take possession of the file; and 
 

(3) the fact that the client's consent to the transfer of the client's files will be presumed if 
the client does not take any action or does not otherwise object within ninety (90) days of 
receipt of the notice. 

 
If a client cannot be given notice, the representation of that client may be transferred to the 
purchaser only upon entry of an order so authorizing by a court having jurisdiction. The seller may 
disclose to the court in camera information relating to the representation only to the extent 
necessary to obtain an order authorizing the transfer of a file. 
 
(d) The fees charged clients shall not be increased by reason of the sale. 
 
Comment: 
 
1. The practice of law is a profession, not merely a business. Clients are not commodities that can 
be purchased and sold at will. Pursuant to this Rule, when a lawyer or an entire firm ceases to 
practice, or ceases to practice in an area of law, and other lawyers or firms take over the 
representation, the selling lawyer or firm may obtain compensation for the reasonable value of the 
practice as may withdrawing partners of law firms. See Ruless 2.01 and 5.04 require a lawyer to 

Commented [JV1]: This incorporates some of Professor 
Moss’s clarifying language, but makes clear that area of 
practice must be sold as a whole. 
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exercise independent professional judgment for the benefit of clients. Rule (Professional 
Independence of a Lawyer) and 5.06, which deals with particular types of r (Restrictions on the 
right to practice,Right to Practice) does not apply to the sale of a law practice that meets the 
requirements of this Rule. Rule 5.06 deals with partnership, employment, or settlement agreements 
rather than contracts of sale. . 
 
Termination of Practice by the Seller 
 
2. The requirement that all of the private practice, or all of an area of practice, be sold is satisfied 
if the seller in good faith makes the entire practice, or the area of practice, available for sale to the 
purchasers. The fact that a number of the seller's clients decide not to be represented by the 
purchasers but take their matters elsewhere, therefore, does not result in a violation. Return to 
private practice as a result of an unanticipated change in circumstances does not necessarily result 
in a violation. For example, a lawyer who has sold the practice to accept an appointment to judicial 
office does not violate the requirement that the sale be attendant to cessation of practice if the 
lawyer later resumes private practice upon being defeated in an election for the office or resigns 
from a judiciary position. Whether such a judge would be barred by a restrictive covenant in the 
agreement of sale from again practicing in the same geographic area where the judge had ceased 
to practice is a question of law that is not resolved by this Rule. 
 
3. The requirement that the seller cease to engage in the private practice of law does not prohibit 
employment as a lawyer on the staff of a public agency or a legal services entity that provides legal 
services to the poor, or as in-house counsel to a business. The cessation of private practice 
requirement also does not prohibit a lawyer from engaging in pro se or pro bono representation, or 
unpaid representation of the lawyer’s family members. 
 
4. The Rule permits a sale of an entire practice when the lawyer leaves the geographical area of 
the practice. 
 
5. This Rule also permits a lawyer or law firm to sell an area of practice. If an area of practice is 
sold and the lawyer remains in the active practice of law, the lawyer must cease accepting any 
matters in the area of practice that has been sold, either as counsel or co-counsel or by assuming 
joint responsibility for a matter in connection with the division of a fee with another lawyer as 
would otherwise be permitted by Rule 1.04(f). For example, a lawyer with a substantial number 
of estate planning matters and a substantial number of probate administration cases may sell the 
estate planning portion of the practice but remain in the practice of law by concentrating on probate 
administration; however, that practitioner may not thereafter accept any estate planning matters. 
Although a lawyer who leaves a jurisdiction or geographical area typically would sell the entire 
practice, this Rule permits the lawyer to limit the sale to one or more areas of the practice, thereby 
preserving the lawyer's right to continue practice in the areas of the practice that were not sold. 
 
Sale of Entire Practice or Entire Area of Practice 
 
6. The Rule requires that the seller's entire practice, or an entire area of practice, be sold. The 
prohibition against sale of less than an entire practice area protects those clients whose matters are 
less lucrative and who might find it difficult to secure other counsel if a sale could be limited to 
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substantial fee-generating matters. The purchasers are required to undertake all client matters in 
the practice or practice area, subject to client consent. This requirement is satisfied, however, even 
if a purchaser is unable to undertake a particular client matter because of a conflict of interest. 
 
Client Confidences, Consent and Notice 
 
7. Negotiations between seller and prospective purchaser prior to disclosure of information relating 
to a specific representation of an identifiable client no more violate the confidentiality provisions 
of Rule 1.05 than do preliminary discussions concerning the possible association of another lawyer 
or mergers between firms, with respect to which client consent is not required. A lawyer may 
reveal information relating to the representation of a client to the extent the lawyer reasonably 
believes necessary to detect and resolve conflicts of interest arising from the lawyer's change of 
employment or from changes in the composition or ownership of a firm, but only if the revealed 
information would not compromise the attorney-client privilege or otherwise prejudice the client. 
Providing the purchaser access to detailed information relating to the representation, such as the 
client's file, however, requires client consent. The Rule provides that before such information can 
be disclosed by the seller to the purchaser the client must be given actual written notice of the 
contemplated sale, including the identity of the purchaser, and must be told that the decision to 
consent or make other arrangements must be made within 90 days. If nothing is heard from the 
client within that time, consent to the sale is presumed. 
 
8. A lawyer or law firm ceasing to practice cannot be required to remain in practice because some 
clients cannot be given actual notice of the proposed purchase. Since these clients cannot 
themselves consent to the purchase or direct any other disposition of their files, the Rule requires 
an order from a court having jurisdiction authorizing their transfer or other disposition. The court 
can be expected to determine whether reasonable efforts to locate the client have been exhausted, 
and whether the absent client's legitimate interests will be served by authorizing the transfer of the 
file so that the purchaser may continue the representation. Preservation of client confidences 
requires that the petition for a court order be considered in camera. 
 
9. All elements of client autonomy, including the client's absolute right to discharge a lawyer and 
transfer the representation to another, survive the sale of the practice or area of practice. 
 
Fee Arrangements Between Client and Purchaser 
 
10. The sale may not be financed by increases in fees charged the clients of the practice. Existing 
arrangements between the seller and the client as to fees and the scope of the work must be honored 
by the purchaser. 
 
Other Applicable Ethical Standards 
 
11. Lawyers participating in the sale of a law practice or a practice area are subject to the ethical 
standards applicable to involving another lawyer in the representation of a client. These include, 
for example:, the seller's obligation to exercise competence in identifying a purchaser qualified to 
assume the practice; and the purchaser's obligation to undertake the representation competently 
(see Rule 1.01); and the obligations of both the seller and the purchaser to avoid disqualifying 
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conflicts, and to secure the client's informed consent for those conflicts that can be agreed to, (see 
Rule 1.06 regarding conflicts and Rule 1.00 for the definition of informed consent); and the 
obligation to and  protect information relating to the representation (see Rules 1.01 on competence; 
Rules 1.05, 1.06  and 1.09 regarding conflicts; and Rule 1.00 on informed consent)). 
 
12. If approval of the substitution of the purchasing lawyer for the selling lawyer is required by 
the rules of any tribunal in which a matter is pending, such approval must be obtained before the 
matter can be included in the sale (see Rule 1.15). 
 
Applicability of the Rule 
 
13. This Rule applies to the sale of a law practice of a deceased, disabled or disappeared lawyer. 
Thus, the seller may be represented by a non-lawyer representative not subject to these Rules. 
Since, however, no lawyer may participate in a sale of a law practice which does not conform to 
the requirements of this Rule, the representatives of the seller as well as the purchasing lawyer can 
be expected to see to it that they are met. 
 
14. Admission to or retirement from a law partnership or professional association, retirement plans 
and similar arrangements, and a sale of tangible assets of a law practice, do not constitute a sale or 
purchase governed by this Rule. Similarly, the merger of two or more law firms that does not 
involve the sale of all or part of a law practice by a lawyer or law firm that is ceasing to practice 
law, or ceasing to practice in one or more areas of law, is not subject to this Rule. 
 
 
15. This Rule does not apply to the transfers of legal representation between lawyers when such 
transfers are unrelated to the sale of a practice or an area of practice. 
 
16. To minimize misunderstandings, the parties to the sale of a practice or an area of practice 
should clearly document in writing what “area of law practice” is being sold, or that the “entire 
practice” is being sold, and the “geographic area in which the practice has been conducted” (see 
paragraphs (a) and (b)). 
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Committee on Disciplinary Rules and Referenda 
Proposed Rule Changes 

 
Texas Disciplinary Rules of Professional Conduct 

Rule 1.00. Terminology 
 

The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code 
section 81.0872 and is responsible for overseeing the initial process for proposing a disciplinary 
rule. Pursuant to Government Code section 81.0876, the Committee publishes the following 
proposed rule. The Committee will accept comments concerning the proposed rule through July 
13, 2021. Comments can be submitted at texasbar.com/cdrr or by email to cdrr@texasbar.com. 
The Committee will hold a public hearing on the proposed rule by teleconference at 10:30 a.m. 
CDT on June 10, 2021. For teleconference participation information, please go to 
texasbar.com/cdrr/participate. 
 
Proposed Rule 
 
Rule 1.00. Terminology 
 
(a) “Adjudicatory Official” denotes a person who serves on a Tribunal. 
 
(b) “Adjudicatory Proceeding” denotes the consideration of a matter by a Tribunal. 
 
(c) “Belief” or “Believes” denotes that the person involved actually supposed the fact in question 
to be true. A person’s belief may be inferred from circumstances. 
 
(d) “Client.” A person is a client when: 
 

(1) the person manifests to a lawyer the person's intent that the lawyer provide legal 
services for the person; and either 

 
(i) the lawyer manifests to the person consent to do so; or 

  
(ii) the lawyer fails to manifest lack of consent to do so, and the lawyer knows or 
reasonably should know that the person reasonably relies on the lawyer to provide 
the services; or 

 
(2) a tribunal with power to do so appoints the lawyer to provide the services. 

 
(e) “Competent” or “Competence” denotes possession or the ability to timely acquire the legal 
knowledge, skill, and training reasonably necessary for the representation of the client. 
 
(f) “Consult” or “Consultation” denotes communication of information and advice reasonably 
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sufficient to permit the client to appreciate the significance of the matter in question. 
 
(g) “Confirmed in writing,” when used in reference to the informed consent of a person, denotes 
informed consent that is given in writing by the person or a writing that a lawyer promptly 
transmits to the person confirming an oral informed consent. See paragraph (k) for the definition 
of “informed consent.” If it is not feasible to obtain or transmit the writing at the time the person 
gives informed consent, then the lawyer must obtain or transmit it within a reasonable time 
thereafter.  
 
(h) “Firm” or “Law firm” denotes a lawyer or lawyers in a private firm; or a lawyer or lawyers 
employed in the legal department of a corporation, legal services organization, or other 
organization, or in a unit of government. 
 
(i) “Fitness” denotes those qualities of physical, mental and psychological health that enable a 
person to discharge a lawyer’s responsibilities to clients in conformity with the Texas Disciplinary 
Rules of Professional Conduct. Normally a lack of fitness is indicated most clearly by a persistent 
inability to discharge, or unreliability in carrying out, significant obligations. 
 
(j) “Fraud” or “Fraudulent” denotes conduct having a purpose to deceive and not merely negligent 
misrepresentation or negligent failure to apprise another of relevant information. 
 
(k) “Informed consent” denotes the agreement by a person to a proposed course of conduct after 
the lawyer has communicated adequate information and explanation about material risks of and 
reasonably available alternatives to the proposed course of conduct. If a rule calling for informed 
consent requires specific disclosures (see, e.g., Rule 1.06(c)(2)), consent is not informed unless 
those disclosures have been made. 
 
(l) “Knowingly,” “Known,” or “Knows” denotes actual knowledge of the fact in question. A 
person’s knowledge may be inferred from circumstances. 
 
(m) “Law firm”: see “Firm.” 
 
(n) “Partner” denotes an individual or corporate member of a partnership or a shareholder in a law 
firm organized as a professional corporation. 
 
(o) “Person” includes a legal entity as well as an individual. 
 
(p) “Reasonable” or “Reasonably” when used in relation to conduct by a lawyer denotes the 
conduct of a reasonably prudent and competent lawyer. 
 
(q) “Reasonable belief” or “Reasonably believes” when used in reference to a lawyer denotes that 
the lawyer believes the matter in question and that the circumstances are such that the belief is 
reasonable. 
 
(r) “Represent,” “Represents,” or “Representation.” A lawyer represents a person if the person is 
a client of the lawyer.  See “Client.” If the relationship of client and lawyer terminates, the lawyer’s 
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representation of the client terminates. 
 
(s) “Should know” when used in reference to a lawyer denotes that a reasonable lawyer under the 
same or similar circumstances would know the matter in question. 
 
(t) “Screened” denotes the isolation of a lawyer from any participation in a matter through the 
timely imposition of procedures within a firm that are reasonably adequate under the circumstances 
to protect information that the isolated lawyer is obligated to protect under these Rules or other 
law.  
 
(u) “Substantial” when used in reference to degree or extent denotes a matter of meaningful 
significance or involvement. 
 
(v) “Tribunal” denotes any governmental body or official or any other person engaged in a process 
of resolving a particular dispute or controversy. “Tribunal” includes such institutions as courts and 
administrative agencies when engaging in adjudicatory or licensing activities as defined by 
applicable law or rules of practice or procedure, as well as judges, magistrates, special masters, 
referees, arbitrators, mediators, hearing officers and comparable persons empowered to resolve or 
to recommend a resolution of a particular matter; but it does not include jurors, prospective jurors, 
legislative bodies or their committees, members or staffs, nor does it include other governmental 
bodies when acting in a legislative or rule-making capacity. 
 
(w) “Writing” or “written” denotes a tangible or electronic record of a communication or 
representation, including handwriting, typewriting, printing, photostating, photography, audio or 
videorecording, and electronic communications. A “signed” writing includes an electronic sound, 
symbol or process attached to or logically associated with a writing and executed or adopted by a 
person with the intent to sign the writing. 
 
Comment: 
 
Client 
 
1. An attorney-client relationship is created only three ways: by judicial appointment, by express 
agreement, or by mistake. Two of the three ways of establishing a lawyer-client relationship—
court appointment and express agreement—are relatively formal and easy to recognize. For an 
attorney-client relationship to arise by mistake, three things are necessary. First, the person must 
manifest an intent that the lawyer provide legal services. Second, the lawyer must fail to manifest 
lack of consent to do so. Third, the lawyer must know, or reasonably should know, that the person 
reasonably relies on the lawyer to provide legal services. By itself, a unilateral belief on the part 
of a person that the lawyer will provide legal services is insufficient to create a lawyer-client 
relationship. 
 
Confirmed in Writing 
 
2. If it is not feasible to obtain or transmit a written confirmation at the time the client gives 
informed consent, then the lawyer must obtain or transmit it within a reasonable time thereafter. If 
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a lawyer has obtained a client’s informed consent, the lawyer may act in reliance on that consent 
so long as it is confirmed in writing within a reasonable time thereafter. 
 
3. Whether two or more lawyers constitute a firm can depend on the specific facts. For example, 
two practitioners who share office space and occasionally consult or assist each other ordinarily 
would not be regarded as constituting a firm. However, if they present themselves to the public in 
a way that suggests that they are a firm or conduct themselves as a firm, they should be regarded 
as a firm for purposes of the Rules. The terms of any formal agreement between associated lawyers 
are relevant in determining whether they are a firm, as is the fact that they have mutual access to 
information concerning the clients they serve. Furthermore, it is relevant in doubtful cases to 
consider the underlying purpose of the Rule that is involved. A group of lawyers could be regarded 
as a firm for purposes of the Rule that the same lawyer should not represent opposing parties in 
litigation, while it might not be so regarded for purposes of the Rule that information acquired by 
one lawyer is attributed to another. 
 
4. With respect to the law department of an organization, including the government, there is 
ordinarily no question that the members of the department constitute a firm within the meaning of 
the Rules of Professional Conduct. There can be uncertainty, however, as to the identity of the 
client. For example, it may not be clear whether the law department of a corporation represents a 
subsidiary or an affiliated corporation, as well as the corporation by which the members of the 
department are directly employed. A similar question can arise concerning an unincorporated 
association and its local affiliates. 
 
5. Similar questions can also arise with respect to lawyers in legal aid and legal services 
organizations. Depending upon the structure of the organization, the entire organization or 
different components of it may constitute a firm or firms for purposes of these Rules. 
 
Fraud 
 
6. When used in these Rules, the terms “fraud” or “fraudulent” refer to conduct that is characterized 
as such under applicable substantive or procedural law and has a purpose to deceive. This does not 
include merely negligent misrepresentation or negligent failure to apprise another of relevant 
information. Silence may be fraudulent if there is a duty to speak and intent to deceive. For 
purposes of these Rules, it is not necessary that anyone has suffered damages or relied on the 
misrepresentation or failure to inform. 
 
Informed Consent 
 
7. Many of the Rules of Professional Conduct require the lawyer to obtain the informed consent 
of a client or other person. The communication necessary to obtain such consent will vary 
according to the Rule involved and the circumstances giving rise to the need to obtain informed 
consent. The lawyer must make reasonable efforts to ensure that the client or other person 
possesses information reasonably adequate to make an informed decision. Ordinarily, this will 
require communication that includes a disclosure of the facts and circumstances giving rise to the 
situation, any explanation reasonably necessary to inform the client or other person of the material 
advantages and disadvantages of the proposed course of conduct and a discussion of the client’s 
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or other person’s options and alternatives. In some circumstances it may be appropriate for a 
lawyer to advise a client or other person to seek the advice of other counsel. A lawyer need not 
inform a client or other person of facts or implications already known to the client or other person; 
nevertheless, a lawyer who does not personally inform the client or other person assumes the risk 
that the client or other person is inadequately informed and the consent is invalid. In determining 
whether the information and explanation provided are reasonably adequate, relevant factors 
include whether the client or other person is experienced in legal matters generally and in making 
decisions of the type involved, and whether the client or other person is independently represented 
by other counsel in giving the consent. Normally, such persons need less information and 
explanation than others, and generally a client or other person who is independently represented 
by other counsel in giving the consent should be assumed to have given informed consent. 
 
8. Obtaining informed consent will usually require an affirmative response by the client or other 
person. In general, a lawyer may not assume consent from a client’s or other person’s silence. 
Consent may be inferred, however, from the conduct of a client or other person who has reasonably 
adequate information about the matter. In emergency circumstances, or situations where a full 
discussion of risks or alternatives would threaten the best interests of the client or other person, 
the usual standards for informed consent do not apply. 
 
Screened 
 
9. This definition applies to situations where screening of a personally disqualified lawyer is 
permitted to remove imputation of a conflict of interest under Rules that expressly permit 
screening. 
 
10. The purpose of screening is to assure the affected parties that confidential information known 
by the personally disqualified lawyer remains protected. The personally disqualified lawyer should 
acknowledge the obligation not to communicate with any of the other lawyers in the firm with 
respect to the matter. Similarly, other lawyers in the firm who are working on the matter should be 
informed that the screening is in place and that they may not communicate with the personally 
disqualified lawyer with respect to the matter. Additional screening measures that are appropriate 
for the particular matter will depend on the circumstances. To implement, reinforce and remind all 
affected lawyers of the presence of the screening, it may be appropriate for the firm to undertake 
such procedures as a written undertaking by the screened lawyer to avoid any communication with 
other firm personnel and any contact with any firm files or other information, including 
information in electronic form, relating to the matter, written notice and instructions to all other 
firm personnel forbidding any communication with the screened lawyer relating to the matter, 
denial of access by the screened lawyer to firm files or other information, including information 
in electronic form, relating to the matter and periodic reminders of the screen to the screened 
lawyer and all other firm personnel. 
 
11. In order to be effective, screening measures must be implemented as soon as practical after a 
lawyer or law firm knows or reasonably should know that there is a need for screening. 
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P U B L I C  I N F O R M A T I O N  O F F I C E R  
   O S L E R  M c C A R T H Y  
 
 
 

April 22, 2021 
 
Mr. Lewis Kinard 
Chair, Committee on Disciplinary Rules and Referenda 
American Heart Association 

 
 
  Re: Proposed Comments to TDRPC 1.01 and 2.01 
 
Dear Lewis: 
 
 The Supreme Court requests the Committee on Disciplinary Rules and Referenda to study and make 
recommendations on the following matter: 
 
Proposed Comments to TDRPC 1.01 and 2.01.  The International Law Section Human Rights Committee of 
the State Bar of Texas proposes comments to Texas Disciplinary Rules of Professional Conduct 1.01 and 2.01 as 
set forth in the attached email. 
 
 The Court is grateful for the Committee’s counsel and your leadership. 
 
       Sincerely, 
 
 

Nathan L. Hecht 
       Chief Justice 
 
        
Attachment 
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From: Theresa Sandoval < > 
Sent: Thursday, March 25, 2021 2:30 PM 
To: Jaclyn Daumerie < > 
Cc: Wilson, Thomas < >; Ruth McChesney < >; Lunders, Cristina 
< > 
Subject: International Human Rights Committee's proposed commentary to the Texas Disciplinary Rules of Professional 
Conduct  

CAUTION: This email originated from outside of the Texas Judicial Branch email system.  
DO NOT click links or open attachments unless you expect them from the sender and know the content is safe. 

Hi Jackie‐ 

I am writing on behalf of the International Law Section Human Rights Committee of the State Bar of Texas.  

The State Bar of Texas should add commentary to its Disciplinary Rules of Professional Conduct to guide its members 
gently toward counseling their clients in matters of international human rights. A new reality exists where, in order to 
serve the best interests of their clients – especially corporate clients – Texas lawyers can and should incorporate human 
rights principles into their practice. The Texas Disciplinary Rules of Professional Conduct (the “Rules” or “TDRPC”) can 
help our state’s lawyers do just that by incorporating a few small changes into the commentary for Rules 1.01 and 2.01. 
The Rules provide no guidance with regard to human rights currently, and the International Human Rights Committee of 
the State Bar of Texas respectfully suggests small but meaningful additions to the Comments sections of TDRPC 1.01 and 
2.01. 

International trade makes up 17% of the Texas economy, and Texas has the most international exports of all U.S. states. 
Texas has 29 official ports of entry that serve as gateways to international trade, and these ports accounted for nearly 
$740 billion in international trade in 2018. The Houston Ship Channel alone reportedly contributed over 1.3 million jobs 
throughout Texas in 2017, which was up 15% compared with 2014. The businesses involved in this trade span the globe. 
Increasingly, these businesses are aware of international human rights issues and cognizant of their legal, if not ethical, 
responsibility to avoid infringing on human rights wherever they do business. More and more businesses – BHP, Total, 
ExxonMobil, Pfizer, IBM, Oracle, PepsiCo, Cigna, and Verizon, to name a few – are committed to upholding human rights 
in the areas in which they operate.  
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Many lawyers from international firms and in‐house legal departments already support their corporate clients’ efforts to 
uphold human rights principles. The reasons for doing so are numerous, including risk management, compliance, 
changing international laws, managing public relations/social media concerns, prevention of human rights/harm, and 
basic ethical practices.   

  

Texas has an opportunity to be a leader among the bars in the United States. Our outsized international presence allows 
us to set an example as the first American bar association to underscore our commitment to uphold human rights 
principles worldwide.  

                                          

  

Recommendation 1 as commentary on Texas DR 2.01 (Counselor, Advisor): 

 In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, 
social and political factors, that may be relevant to the client’s situation. 

  
Recommendation 2 as commentary to Rule 1.01 (Client‐Lawyer Relationship, Competent and Diligent Representation): 

       Add acknowledgement of the potential applicability of international human rights principles to the practice of 
law in Texas, “An attorney should be aware of, respect, and not participate in activities contrary to fundamental 
human rights in his or her practice of law.”   

  
Thank you for your time. Please let us know if you have any questions. 
  
Best, 
  
Theresa 
  
Theresa A. Sandoval 
  
Kuchler Polk Weiner 
1201 Louisiana, Suite 3375 
Houston, TX 77002 
P: 713.936.4707 
D: 713.588.0887 
  

The contents of this e‐mail and its attachments are intended solely for the addressee(s). In addition, this e‐mail 
transmission may be confidential and it may be subject to privilege protecting communications between attorneys and 
their clients.  If you are not the named addressee, or if this message has been addressed to you in error, you are directed 
not to read, disclose, reproduce, distribute, disseminate or otherwise use this transmission.  Delivery of this message to 
any person other than the intended recipient(s) is not intended in any way to waive privilege or confidentiality.  If you 
have received this transmission in error, please alert the sender by reply e‐mail. 
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

Texas Disciplinary Rules of Professional Conduct 

Proposed Rule 1.17. Sale of Law Practice 
 

Below is the timeline for proposed Rule 1.17 of the Texas Disciplinary Rules of Professional 
Conduct, relating to the sale of a law practice. 

INITIATED – February 3, 2021 

PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and 
(2) the Texas Bar Journal within six months of initiation of the rule proposal process. 

• Texas Register – March 5, 2021 (Complete) and March 19, 2021 (Complete) 
• Texas Bar Journal – March 2021 (Complete) 

NOTE: Publications will include details on dates and participation methods for the comment 
period and the public hearing. 

COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date 
a proposed rule is published to submit comments on the rule to the Committee. 

The Committee will accept public comments through May 4, 2021. 

PUBLIC HEARING – The Committee held a public hearing by teleconference at 10:30 a.m. CDT 
on April 7, 2021. 

FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed 
rule to the Board of Directors not later than the 60th day after the final day of the comment 
period. This vote must be held at a meeting open to the public and with notice to the public. 

The Committee can vote at its May 5 or June 10, 2021, meeting. (The June 10 meeting is the 
last scheduled Committee meeting before the deadline to vote.) 
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

Texas Disciplinary Rules of Professional Conduct 

Proposed Rule 1.00. Terminology 

Below is the timeline for proposed Rule 1.00 (Terminology) of the Texas Disciplinary Rules of 
Professional Conduct. (Note: A previous version of proposed Rule 1.00 was published in 2020. 
This version includes a number of changes to the previously published proposal.) 

INITIATED – March 3, 2021 

PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and 
(2) the Texas Bar Journal within six months of initiation of the rule proposal process.

• Texas Register – May 7, 2021 (Scheduled)
• Texas Bar Journal – May 2021 (Scheduled)

NOTE: Publications will include details on dates and participation methods for the comment 
period and the public hearing. 

COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date 
a proposed rule is published to submit comments on the rule to the Committee. 

The Committee will accept public comments through July 13, 2021. 

PUBLIC HEARING – The Committee will hold a public hearing by teleconference at 10:30 a.m. 
CDT on June 10, 2021. For teleconference participation information, please go to 
texasbar.com/cdrr/participate. 

FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed 
rule to the Board of Directors not later than the 60th day after the final day of the comment 
period. This vote must be held at a meeting open to the public and with notice to the public. 

The deadline for the Committee to vote is September 13, 2021. 
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