Committee on Disciplinary Rules and Referenda
Agenda
Date and Time:
By Teleconference

Wednesday, July 8, 2020 – 10:00 a.m. CDT

Join by Meeting Link: https://texasbar.zoom.us/j/97227362902
Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 972 2736 2902
View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate

1. Call to Order; Roll Call
2. Comments from the Chair
3. Update on Possible State Bar Board of Directors Action on Proposed Changes to Part VII.
Information About Legal Services, Texas Disciplinary Rules of Professional Conduct (TDRPC),
and Proposed Rule 13.04. Voluntary Appointment of Custodian Attorney for Cessation of Practice,
Texas Rules of Disciplinary Procedure (TRDP)
4. Approval of the Minutes of the Last Meeting (Pages 3 – 6)
5. Discussion and Possible Action: Proposed Changes to Rule 1.05, TDRPC – Relating to the
Disclosure of Confidential Information and Clients Contemplating Suicide (Pages 7 – 23)
Consider Recommendation of and Possible Amendments to the Proposed Rule Changes
6. Discussion and Possible Action: Proposed Changes to Rule 8.03, TDRPC, and Rules 1.06 and
9.01, TRDP – Relating to Reporting Professional Misconduct and Reciprocal Discipline for
Federal Court or Federal Agency Discipline (Pages 24 – 43)
Consider Recommendation of and Possible Amendments to the Proposed Rule Changes
7. Rule Proposals Relating to Part XIII. Cessation of Practice, TRDP (Pages 44 – 49)
A. Discussion and Possible Action: Proposed Rule 13.05, TRDP – Relating to the Voluntary
Appointment of a Custodian Attorney to Act During a Disability
Consider Recommendation of and Possible Amendments to the Proposed Rule
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B. Discussion and Possible Action: Proposed TRDP Rule Relating to the Termination of a
Custodianship Under Part XIII, TRDP
Consider Initiation of the Rule Proposal Process and Possible Publication of a Proposed Rule
in the Texas Bar Journal and Texas Register
8. Discussion and Possible Action: Proposed TDRPC Rule Relating to Duties to a Prospective
Client (Pages 50 – 53)
Consider Publication of a Proposed Rule in the Texas Bar Journal and Texas Register
9. Discussion and Possible Action: Proposed TDRPC Rule Relating to the Sale of a Law Practice
(Pages 54 – 58)
Consider Initiation of the Rule Proposal Process and Possible Publication of a Proposed Rule in
the Texas Bar Journal and Texas Register
10. Discussion and Possible Action: Proposed Amendments to TDRPC Terminology (Pages 59 –
63)
Consider Initiation of the Rule Proposal Process and Possible Publication of a Proposed Rule in
the Texas Bar Journal and Texas Register
11. Proposed Rule Timelines (Pages 64 – 67)
12. Agenda Items for Next Meetings
13. Adjourn
______________________________________________________________________________
Under the Americans with Disabilities Act, an individual with a disability is entitled to have an
equal opportunity for effective communication and participation in public meetings. Reasonable
modifications and equal access to communications will be provided upon request. An individual
with a disability who may need an accommodation is requested to notify Chielsey Barber at (800)
204-2222 or (512) 427-1463 at least two days before the scheduled meeting so that appropriate
arrangements can be made; TTY users route through RELAY Texas at 7-1-1.
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MEETING OF THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
June 18, 2020
By Teleconference
MINUTES
Members Present: Chair M. Lewis Kinard; Timothy Belton; Amy Bresnen; Claude Ducloux; Hon.
Dennise Garcia; Rick Hagen; Dean Vincent Johnson; W. Carl Jordan; Karen Nicholson.
State Bar of Texas Staff Present: Ray Cantu, Deputy Executive Director; Brad Johnson, Disciplinary
Rules and Referenda Attorney; Cory Squires, Staff Liaison; Dean Schaffer, Succession Planning
Program Administrator.
A. CALL TO ORDER; ROLL CALL
Mr. Kinard called the meeting to order at 10:32 a.m. Mr. Squires called the roll and a quorum was
present.
B. COMMENTS FROM THE CHAIR
Mr. Kinard welcomed attendees and noted that this was the second public-hearing meeting via
Zoom. Mr. Kinard explained the procedures for the public hearings.
C. PUBLIC HEARING ON PROPOSED RULE 13.05, TEXAS RULES OF DISCIPLINARY
PROCEDURE (TRDP) – RELATING TO THE VOLUNTARY APPOINTMENT OF A
CUSTODIAN ATTORNEY TO ACT DURING A DISABILITY
Mr. Kinard called to order the public hearing on proposed Rule 13.05, TRDP, relating to the
voluntary appointment of a custodian attorney to act during the disability of another attorney. Brad
Johnson explained that Laura Gibson (Immediate Past Chair of the State Bar Board of Directors),
Greg Sampson, and Dean Schaffer each signed up to address the Committee. Mr. Sampson
addressed the Committee, including on a suggested redraft of proposed Rule 13.05 to address the
termination of a custodianship, which he recently submitted to the Committee. Mr. Kinard and Mr.
Ducloux responded with comments. Ms. Gibson next addressed the Committee on the subject,
including on the suggested redraft of proposed Rule 13.05. Mr. Kinard asked whether the suggested
redraft was intended as a substitute for the version of proposed Rule 13.05 that was published by the
Committee and Ms. Gibson confirmed that was correct. Mr. Kinard asked Brad Johnson whether
the suggested substitution was posted on the Committee’s website. Mr. Johnson confirmed that it
was included in the meeting materials posted on the Committee website. Mr. Kinard noted that those
listening to the meeting could access it at the Committee’s website, texasbar.com/cdrr. Mr. Schaffer
next addressed the Committee and provided an overview of the State Bar’s Succession Planning
Program. Mr. Ducloux responded with comments. Mr. Sampson responded with comments. Mr.
Ducloux, Mr. Sampson, and Mr. Schaffer further discussed cessations of practice. Mr. Kinard
responded with comments. No other members of the public indicated they wanted to address the
Committee during the public hearing. Mr. Sampson addressed the Committee regarding the Bar’s
custodian designation efforts, as well as on cessation of practice rules. Mr. Sampson inquired about
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whether the suggested redraft of proposed Rule 13.05 would need to be published for public
comment or could be handled as a revision to the current proposal. Mr. Kinard responded that the
Committee would have to determine how to approach the complete substitution offered while there
is already a rule proposal in process. Mr. Kinard explained that this was more than a new sentence
or phrase and would probably require publication and an opportunity for the public to comment, but
that it was not something the Committee had decided yet. Mr. Ducloux expressed his appreciation
to Ms. Gibson and Mr. Sampson for the ability to designate a custodian attorney online and
encouraged others to utilize the resource. With no one else indicating a desire to speak, Mr. Kinard
announced the closing of the public hearing.
D.
PUBLIC HEARING ON PROPOSED CHANGES TO RULE 1.05, TEXAS
DISCIPLINARY RULES OF PROFESSIONAL CONDUCT (TDRPC) – RELATING TO
THE DISCLOSURE OF CONFIDENTIAL INFORMATION AND CLIENTS
CONTEMPLATING SUICIDE
Mr. Kinard called to order the public hearing on proposed changes to Rule 1.05, TDRPC, relating
to the disclosure of confidential information and clients contemplating suicide. Mr. Kinard asked
whether anyone had signed up to speak. Brad Johnson responded that no one signed up in advance.
No members of the public indicated they wanted to address the Committee during the public hearing.
Ms. Bresnen suggested the possibility of moving the provision regarding clients contemplating
suicide from subparagraph (c)(7), as proposed, to a new subparagraph, which would serve as a
standalone provision on the subject. Ms. Bresnen noted it could be added as subparagraph (c)(10),
since there is already a separate proposal that would add subparagraph (c)(9) (relating to securing
ethics counsel). Mr. Ducloux responded with comments and expressed support for the amendment.
Mr. Kinard responded with comments and asked Brad Johnson when the next decision point was for
the Committee. Mr. Johnson explained that the Committee would have the option of voting at its
July 8 or August 5 meeting whether to amend the proposal and/or recommend the proposal to the
State Bar Board of Directors. With no one else indicating a desire to speak, Mr. Kinard announced
the closing of the public hearing.
E. PUBLIC HEARING ON PROPOSED CHANGES TO RULE 8.03, TDRPC, AND RULES
1.06 AND 9.01, TRDP – RELATING TO REPORTING PROFESSIONAL MISCONDUCT
AND RECIPROCAL DISCIPLINE FOR FEDERAL COURT OR FEDERAL AGENCY
DISCIPLINE
Mr. Kinard called to order the public hearing on proposed changes to Rule 8.03, TDRPC, and Rules
1.06 and 9.01, TRDP, relating to reporting professional and reciprocal discipline for federal court or
federal agency discipline. Mr. Kinard asked whether anyone had signed up to speak or was indicating
a desire to speak. Brad Johnson responded that no one signed up in advance but that someone had a
hand raised to speak. Rich Robins addressed the Committee on the subject and expressed concerns
about the proposed changes, which he also submitted in writing. Mr. Kinard responded with
comments and questions. Mr. Robins responded with comments. Mr. Ducloux responded with
comments and Mr. Robins responded. Mr. Kinard responded with an additional question and Mr.
Robins responded. Mr. Kinard thanked Mr. Robins and others who have provided comments. Mr.
Robins responded with additional comments and Mr. Kinard thanked Mr. Robins. With no one else
indicating a desire to speak, Mr. Kinard announced the closing of the public hearing.
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F. APPROVAL OF THE MINUTES OF THE LAST MEETING
Mr. Kinard addressed the Committee on this agenda item. Mr. Ducloux made a motion to approve
the minutes from the May 6, 2020, meeting. Ms. Bresnen seconded the motion. The Committee
voted in favor of the motion.
G. UPDATE ON PROPOSED CHANGES TO PART VII. INFORMATION ABOUT LEGAL
SERVICES, TDRPC, AND PROPOSED RULE 13.04. VOLUNTARY APPOINTMENT OF
CUSTODIAN ATTORNEY FOR CESSATION OF PRACTICE, TRDP
Mr. Kinard addressed the Committee on this agenda item. Mr. Ducloux and Brad Johnson responded
with comments. Mr. Kinard explained that the State Bar Board of Directors Discipline and ClientAttorney Assistance Subcommittee (DCAAP) approved the rule proposals. Brad Johnson briefed the
Committee on the subject and noted that the Board is expected to consider the rule proposals next
week.
H. DISCUSSION AND POSSIBLE ACTION: DUTIES OWED TO PROSPECTIVE
CLIENTS
Mr. Kinard addressed the Committee on this agenda item. Dean Johnson briefed the Committee on a
memo he prepared on a possible rule proposal regarding the duties owed to a prospective client. Dean
Johnson discussed a provision of the American Bar Association (ABA) Model Rules of Professional
Conduct dealing with the duties owed to a prospective client, and, in particular, the duties owed to a
former prospective client. Dean Johnson explained that approximately 45 states have adopted some
version of ABA Model Rule 1.18, with a very large number enacting it verbatim. Dean Johnson
provided background on the subject and explained how conflicts of interest are addressed under
Model Rule 1.18 and the draft proposed Texas rule included in his memo, which is based on Model
Rule 1.18. Mr. Ducloux responded with comments and expressed his strong support for the rule
proposed by Dean Johnson. Mr. Kinard responded with comments, noting that the draft proposed rule
would protect lawyers and the public. Ms. Bresnen responded with comments and a question. Mr.
Kinard responded with comments. Mr. Ducloux asked about the next step to move the proposal
forward. Brad Johnson responded that the Committee could vote to initiate the rule proposal process
today and could vote at the next meeting on whether to publish a proposed rule for public comment.
Mr. Ducloux made a motion to initiate the rule proposal process for a proposed rule addressing duties
owed to prospective clients. Ms. Bresnen seconded the motion. The Committee voted in favor of the
motion. Brad Johnson addressed the Committee on the draft proposed rule and the current Texas
rules. Dean Johnson responded with comments. Mr. Jordan addressed the Committee on the draft
proposed rule. Mr. Ducloux and Dean Johnson responded with comments. Mr. Kinard responded
with comments and stated that the item will be carried forward to the next meeting. Brad Johnson
explained that, since there is no August issue of the Texas Bar Journal, the next issue it could be
published in is the September issue.
I. DISCUSSION AND POSSIBLE ACTION: CLOSURE, SALE, AND/OR SUCCESSION
OF A LAW PRACTICE
Mr. Kinard addressed the Committee on this agenda item. Dean Johnson explained that the
subcommittee on the subject (Dean Johnson, Ms. Bresnen, and Mr. Ducloux) had not discussed sale
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of a law practice yet. Dean Johnson provided background on the law regarding the sale of a law
practice, including discussion of ABA Model Rule 1.17, which addresses the sale of a law practice.
Mr. Kinard responded with comments and a question. Dean Johnson responded with comments.
J. UPDATE ON POSSIBLE TIMELINE FOR A RULES VOTE BY BAR MEMBERSHIP
Mr. Kinard addressed the Committee on this agenda item. Brad Johnson briefed the Committee on
the subject, explaining that tentatively the State Bar Board of Directors could vote in September 2020
to petition the Supreme Court for a referendum and to approve a ballot, which could possibly set the
timeline for a vote by Bar membership starting in February 2021. Mr. Johnson noted that a number
of steps would have to take place between September and February, and that the Board and the
Supreme Court would likely evaluate the timeline with regard to the current pandemic. Mr. Johnson
explained that, under this tentative timeline, those proposed rules approved by the Board by
September could possibly be voted on in early 2021. Mr. Cantu explained that the Board would
consider a resolution for approval, which would describe the components of a rules vote. Mr. Cantu
noted that February 2021 was the current projection for a rules vote, but that it would all be predicated
on whether there are delays due to the pandemic. Mr. Squires discussed the education efforts that
would take place prior to a rules vote and that Committee members may be asked to contribute to
those efforts. Mr. Ducloux responded regarding the importance of education on the proposed rules.
Mr. Kinard responded with comments.
K. PROPOSED RULE TIMELINES
Mr. Kinard asked whether there were any timeline issues that needed to be discussed. Brad Johnson
provided a reminder that, at its next meeting, the Committee would have the option to vote to amend
and/or recommend the current rule proposal relating to Rule 1.05, TDRPC, as well as the rule
proposal relating to reciprocal discipline. Mr. Ducloux responded with comments. Mr. Ducloux
expressed his appreciation for the work Brad Johnson has done for the Committee. Mr. Kinard and
other Committee members expressed their agreement with Mr. Ducloux’ remarks.
L. AGENDA ITEMS FOR NEXT MEETINGS
Mr. Kinard asked whether anyone had any agenda items to request for the next meeting. No
Committee members offered any new items for consideration. Brad Johnson noted that the rule
proposal regarding duties to prospective clients would be on the next agenda for possible publication,
and that the sale of a law practice subject could also be carried forward for possible publication. Mr.
Ducloux asked whether the next meeting was set for July 8 at 10:00 a.m. Brad Johnson confirmed
the date and time.
M. ADJOURNMENT
Ms. Bresnen made a motion to adjourn. Mr. Ducloux seconded the motion. The Committee voted in
favor of the motion. Mr. Ducloux thanked Mr. Kinard for a great meeting. Mr. Kinard thanked the
Committee members and everyone else that joined or participated in the meeting. The meeting
adjourned at 12:05 p.m.
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To:

Committee on Disciplinary Rules and Referenda (CDRR)

From: CDRR Subcommittee on Proposed Changes to Rule 1.05, Texas Disciplinary Rules of
Professional Conduct (Timothy Belton, Amy Bresnen, Claude Ducloux)
Date: July 1, 2020
Re:

Proposed Amendments – Proposed Changes to Rule 1.05 with Regard to Clients
Contemplating Suicide

CDRR recently published proposed changes to Rule 1.05, Texas Disciplinary Rules of
Professional Conduct, to address the disclosure of confidential information as related to clients
contemplating suicide.
To meet the recommendations of the mental health community, the Subcommittee
previously recommended amending the proposal to change proposed new language from
“committing suicide” to “dying by suicide.”
Additionally, the Subcommittee now recommends moving the proposed new provision
regarding clients contemplating suicide to a new subparagraph (c)(10). This amendment would
leave current subparagraph (c)(7) unchanged, and would instead create a new subparagraph that
focuses exclusively on the disclosure of confidential information when the lawyer has reason to
believe it is necessary to prevent the client from dying by suicide.
As recommended by the Subcommittee, the amended proposal would read as follows
(proposed new language underlined):
Proposed Rule
1.05. Confidentiality of Information
***
(c) A lawyer may reveal confidential information:
***
(10) When the lawyer has reason to believe it is necessary to do so in order to prevent the
client from dying by suicide.
***

7

Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 1.05. Confidentiality of Information
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible for
overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the Committee publishes
the following proposed rule. The Committee will accept comments concerning the proposed rule through June 20, 2020. Comments can
be submitted at texasbar.com/CDRR or by email to CDRR@texasbar.com. A public hearing on the proposed rule will be held at 10:30 a.m.
on June 18, 2020, in Room 101 of the Texas Law Center (1414 Colorado St., Austin, Texas, 78701).
Proposed Rule (Redline Version)

Proposed Rule (Clean Version)

1.05. Confidentiality of Information

1.05. Confidentiality of Information

***
(c) A lawyer may reveal confidential information:

***
(c) A lawyer may reveal confidential information:

***

***
(7) When the lawyer has reason to believe it is necessary to do so
in order to prevent the client from committing a criminal or fraudulent
act, or from committing suicide.

(7) When the lawyer has reason to believe it is necessary to do so
in order to prevent the client from committing a criminal or fraudulent
act, or from committing suicide.
*** TBJ

***

GROW YOUR
PRACTICE!
Visit texasbar.com/knowledgecenter
Contact Susan Brennan at 512-427-1523 or susan.brennan@texasbar.com
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Committee on Disciplinary Rules and Referenda
Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 1.05. Confidentiality of Information
(Confidentiality and Clients Contemplating Suicide)

Public Comments Received
Through June 20, 2020
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From:
To:
Subject:
Date:

Ken Horwitz
cdrr
RE: New Proposed Rule Changes Published and Public Hearing Update
Wednesday, April 1, 2020 9:21:56 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
The country is shut down and you are holding a public hearig?
Kenneth M. Horwitz
Glast, Phillips & Murray, P.C.                         
14801 Quorum Drive, Suite 500
Dallas, Texas 75254
(972) 419-8383 (phone)
(469) 206-5031 (fax)

This communication is not a "written opinion" within the meaning of Treasury Circular 230.
CONFIDENTIALITY NOTICE: This e-mail and any attachments are for the exclusive and confidential use of
the intended recipient. If you are not the intended recipient, please do not read, distribute, or take action in
reliance upon this message. If you have received this in error, please notify us immediately by return e-mail
and promptly delete this message and its attachments from your computer system. We do not waive clientattorney or work product privilege by the transmission of this message
From: State Bar of Texas - CDRR [mailto:cdrr@texasbar.com]
Sent: Wednesday, April 01, 2020 9:08 AM
To: Ken Horwitz
Subject: New Proposed Rule Changes Published and Public Hearing Update

State Bar of Texas

Proposed Rule Changes
New Proposed Rule Changes Published
April 7, 2020, Public Hearing Update
New Proposed Rule Changes Published for Public Comment
The Committee on Disciplinary Rules and Referenda has published proposed changes to Rule 1.05,
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Texas Disciplinary Rules of Professional Conduct, in the April issue of the Texas Bar Journal and the
March 27 issue of the Texas Register. The proposed rule changes relate to the disclosure of
confidential information with regard to a client contemplating suicide.
The Committee has also published proposed changes to Rule 8.03, Texas Disciplinary Rules of
Professional Conduct, and Rules 1.06 and 9.01, Texas Rules of Disciplinary Procedure, in the April
issue of the Texas Bar Journal and the March 27 issue of the Texas Register. The proposed rule
changes relate to the reporting of professional misconduct and reciprocal discipline for federal court
or federal agency discipline.
The Committee will accept comments concerning the above-referenced proposed rule changes
through June 20, 2020. Comments on the proposed rule changes can be submitted here.
Public hearings on the above-referenced proposed rule changes will be held at 10:30 a.m. on June
18, 2020. (Any updates to the public hearings will be posted at texasbar.com/cdrr/participate.)

April 7, 2020, Public Hearing Update
Lawyer Advertising and Solicitation Rules
Voluntary Appointment of Custodian Attorney for Cessation of Practice
The Committee on Disciplinary Rules and Referenda will hold a public hearing on proposed changes
to Part VII, Texas Disciplinary Rules of Professional Conduct, and proposed Rule 13.04, Texas Rules
of Disciplinary Procedure, at 10:30 a.m. on April 7, 2020. The Committee will continue to accept
comments on these proposed rule changes through April 10, 2020. Comments can be submitted
here.
UPDATE: As a safety precaution related to the coronavirus, the Committee will hold the April
7 public hearings by teleconference only. The updated participation information is as follows
and replaces the previous number provided:
Join from PC, Mac, iOS or Android Device:
Meeting URL: https://texasbar.zoom.us/j/265275523
Meeting ID: 265 275 523
Telephone Audio or Audio-Only:
888-788-0099 (Toll Free)
Meeting ID: 265 275 523
(Bridge will open at 10:00 a.m. Meeting will begin at 10:30 a.m.)
If you plan to participate in either public hearing on April 7, it is requested that you email
CDRR@texasbar.com in advance of the hearing with your name and the public hearing item you
wish to speak on so the Committee can group speakers by topic during the hearings. To allow
enough time for all who wish to be heard during the hearings, the Committee may limit initial
comments from each speaker to three minutes, and extend that time if the Committee needs further
discussion with the speaker.
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Additional Information
The Committee is responsible for overseeing the initial process for proposing a change or addition to
the disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/cdrr.
To subscribe to email updates, including notices of public hearings and published rules for comment,
click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Change in Rule 1.05
Wednesday, April 1, 2020 10:14:33 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Searcy

Last Name

Simpson

Email
Member

Yes

Barcard

18408800

Feedback
Subject

Proposed Change in Rule 1.05

Comments
The proposed change is excellent with one necessary change needed. For a number of years the
word “committing” is no longer used. The phrase which needs to be used is “dying by suicide.” I am
on the board of directors for the American Association of Suicidology or I would not have been in the
know about this important distinction. See https://suicidology.org/ I am pleased to see this change. I
frequently speak to lawyers across the country about preventing suicide. The subject of
“confidentiality” was always in the mix. For Texas, at least, the problem will be fixed. (c) A lawyer
may reveal confidential information: *** (7) When the lawyer has reason to believe it is necessary to
do so in order to prevent the client from committing a criminal or fraudulent act, or from committing
suicide.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Rules Regarding "Compentency Attorneys" and Similiar Proposals
Wednesday, April 1, 2020 1:09:14 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Richard

Last Name

Edgell

Email
Member

Yes

Barcard

6420900

Feedback
Subject

Proposed Rules Regarding "Compentency Attorneys" and Similiar Proposals

Comments
1. Better Law already exists. 2. The Law has been Improved and "tweeked" for centuries. 3. The Law
already provides a very high standard of "utmost good faith and fair dealing" under equitable and
trust law to protect attorneys and everyone else. 4. The Texas Supreme Court is elected. 5. It is the
Supreme Court for the Constitution, Laws, Statutes, and other laws of the State of the State of
Texas, not the State Bar of Texas, which is or should be the attorneys who having fulfilled the
requirements of the law and having been approved by the State Board of Law Examiners are entitled
to license as an Attorney and Counselor at Law and having taken the oath provided by law are
authorized to practice as Attorney and Counselor at Law in all the Courts of the State of Texas, and
the Clerk of the Supreme Court of the Texas may affix the Seal of the Supreme Court of the Supreme
Court, at Austin, or apparently has done so, for example, "this 5th day of November AD 1982" for
Richard Baxter Edgell. 6. The State Bar of Texas is not an administrative agency. 7. The Texas
Legislature cannot delegate judicial power it does not have to the State Bar of Texas or any other
person or thing, because the Texas Constitution uses principles such as separation of powers and
checks and balances between legislative, executive, and judicial branches and this is consistent with
Federal law including the Constitution, Laws, and Statues of the United States. 8. Prior to entry into
the Union or union with the Union, the Republic of Texas provided higher standards than the
Constitution, Laws, and Statutes of the United States, including the "Rule" and "Open Courts." There
is a Baylor Law School Law Review article which you can find which discusses this in detail. 9 Texas
insisted, and the United States agreed, that Texas could have higher standards than the United
States in the Texas judicial system. 10. The "Open courts" were not vigilante groups or the so-called
"Klan." People have lied or been misinformed about this. 11. Concluding, rely on existing law,
including trust law, which includes the utmost good faith and fair dealing standard, to avoid losing
the work of all Texas ethnic groups who suffered, fought, and died to maintain high standards
including Texas trust law and the utmost good faith and fair dealing standard in 1. previously stated.
I strongly recommend that the proposed rules not be adopted because they are unconstitutional;
violative of statutory law; arbitrary and capricious; not supported by substantial evidence as to their
necessity or quality; not supported by subject matter jurisdiction, or notice jurisdiction because no
one's life, liberty,. or property are safe while the Legislature, a governmental entity purporting to be
like the Legislature, or other such entity, are in session (and the judicial power is different from the
legislative power, and because of this we have the Open Courts of the State of Texas which are
always to be in session), and further with regard to Texas jurisdiction generally, there are legal limits
on any particular group of persons or people to change the laws of the State of Texas, especially
those that have provided a higher standard than the Federal standard since the time of the Republic
of Texas and before the Republic of the State of Texas; and for the other reasons stated in
Government Code 2002 (which may have been amended; but which may be found and researched,
unless perhaps you, for example, forge books, alter books, fail to return books, or engage in other
such activity; in which case, the Open Records Act may provide you copies of certain records, subject
to exceptions and restrictions for such things as privacy, health, and safety, if you provide
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reasonable payment, for example for copying costs; and the Texas Open Records Act is similar to
Federal Congressional legislation and meets Federal standards, most likely), I waive none of my
rights. Respectfully submitted, Richard B. Edgell, Attorney at Law, SBOT 06420900 today when I
checked by computer. I do not give my current address or residence in Mexico, to protect myself and
others, including responsible police and judiciary, and I can do that, under Texas law, in Rio Rancho,
this 1st day of April, AD 2002 Regardless of whom I am or hwe I identify myself, the arguments are
still the same and can be judged on their merits..
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Change to Rules Regarding Suicide
Tuesday, April 7, 2020 4:09:49 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Kee

Last Name

Ables

Email
Member

Yes

Barcard

24009854

Feedback
Subject

Proposed Change to Rules Regarding Suicide

Comments
I agree to the proposed change.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Changes to Rule 1.05
Monday, June 1, 2020 4:17:53 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Eric

Last Name

Bayne

Email
Member

Yes

Barcard

00792947

Feedback
Subject

Proposed Changes to Rule 1.05

Comments
I oppose the change because, although it is uncomfortable to contemplate, there is no consensus
that suicide is inherently irrational. We keep client confidences every day about conduct that we may
find extreme, morally reprehensible, or that has irreversible consequences, but is not criminal or
fraudulent.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Change to Disciplinary Rule 1.05
Wednesday, June 10, 2020 9:49:58 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Richard

Last Name

Wilson

Email
Member

Yes

Barcard

00794967

Feedback
Subject

Proposed Change to Disciplinary Rule 1.05

Comments
As a defender of attorneys against malpractice claims and grievances, I am concerned about and
opposed to the proposed change to DR 1.05 to permit the disclosure of confidential information
when an attorney BELIEVES the client will commit suicide. What education and understanding do
attorneys have to make this subjective determination? We are educated on crime and fraud, and on
every other exception in subpart c. We are not doctors educated on depression and suicidal
thoughts. Do not create an exception for subjective beliefs outside our area of expertise.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Change to Rule 1.05(c)(7)
Wednesday, June 10, 2020 10:12:59 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Millie

Last Name

Thompson

Email
Member

Yes

Barcard

24067974

Feedback
Subject

Proposed Change to Rule 1.05(c)(7)

Comments
I disagree with the proposed change that adds that an attorney may reveal attorney-client privileged
information when the client might commit suicide. People who tell others they are suicidal are asking
for help. Those who intend to commit suicide, and don't want interference, don't tell anyone their
plans. Based on experience with Veterans with PTSD, when someone expresses suicidal thoughts,
they are seeking help to prevent the suicide. Those folks are typically open to the recipient of the
information contacting people that can help. Meaning, the clients that tell lawyers they are suicidal
will also typically waive confidentiality - they want help. There's no need for an ethical-out when the
clients will likely waive privilege, anyway. Further, most people (including lawyers) don't realize that
the police cannot help people experiencing mental illness, mental health crises, etc. The police simply
lack the tools to productively help. All they can do is arrest (and use force to effectuate the arrest).
Giving lawyers a way to call the police on clients for something like this will lead to unfortunate
situations where police pull their weapons on vulnerable people. Perhaps, the rule or notes could say
something to the effect of "a lawyer may disclose *to an entity or person whose mission is to help
those experiencing mental health crises, like psychiatrists, the Veterans Administration, or similar.
Peace officers are not considered to be appropriate people to whom the lawyer may report such
information." We don't need more law enforcement contact with the public. Police can't fix
everything. Let's stop digging that hole.
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From:
To:
Subject:
Date:

john kiraly
cdrr
Proposed Rule Change 1.05
Wednesday, June 10, 2020 12:41:36 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Good afternoon.
When I look at this rule as it was and as it is proposed, I take issue with the fact that it is
discretionary because of the use of the word "may."
I believe that we need to take a stand as a State Bar and make this a mandate for attorneys by
ensuring that all attorneys always act responsibly in the face of potential: crime, fraud, or selfharm of a client. By not taking a stand, we have watered down the very essence of our
responsibilities and the trust that the public has put in us.
Repace the word "may" with the word "shall" or we have accomplished nothing by this
change.
Proposed Rule (Redline Version)
1.05. Confidentiality of Information
***
(c) A lawyer may reveal confidential information:
***
(7) When the lawyer has reason to believe it is necessary to do so in order to prevent the client from committing a
criminal or fraudulent act, or from committing suicide.

-Kind Regards,
John M. Kiraly, Esq.
Attorney at Law
Texas Bar Lic # 24103169
CONFIDENTIALITY STATEMENT
This message, as well as any attached document, contains information
from John M. Kiraly, Esq. that is confidential
and/or privileged, or may contain attorney work product. If you have
received this message in error, please delete all electronic copies of
this message and its attachments, if any, without disclosing the
contents, and notify the sender immediately.  
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Rule 1.05 Confidentiality of Information
Wednesday, June 10, 2020 3:45:56 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Clint

Last Name

Blackman III

Email
Member

Yes

Barcard

00789977

Feedback
Subject

Rule 1.05 Confidentiality of Information

Comments
To the Committee on Disciplinary Rules and Referenda: In reference to your public hearing slated for
June 18, 2020, I state the following concerns in opposition to the proposed changes to Rule 1.05
regarding confidential information: The proposed change to Rule 1.05 regarding suicide would force
legal counsel to make mental illness decisions. It is a known fact that trained and licensed mental
illness professionals often times cannot accurately determine if a patient is serious about suicide or
not. As lawyers we are not trained to make these decisions. Clients ask what happens at their death
in the process of estate planning. Will we now be required to evaluate each and every client as to if
they are suicidal? Say we have personal fears or concerns for a client, but they are wrong, will we
cause the client to suffer trauma or damages because of a “suicide whistle” blown in error? Should
we be liable for “I thought he might suicide” errors? Is it ethical to subject all of our clients to a new
suicide scrutiny rule? How would we make such a suicide determination? The proposed rule does not
answer any of these concerns or give us guidance on how to make these important determinations.
If we decide a client has thoughts of suicide, who do we report this to? The proposed rule change
does not tell us. If we report a client’s confidential thoughts and their medical reasons, would we not
violate the Federal HIPAA laws preventing disclosure of confidential medical information to persons
the client has not authorized such disclosures? Is there some exemption in the HIPAA law that allows
a state bar to create an exception to Federal law? I have not seen such an exemption. Lastly, if such
a “suicide notice” ethical rule is created that allows a lawyer to notify authorities or someone that a
client is considering suicide, is the lawyer liable to a decedent’s family because the suicide was
carried out and the lawyer didn’t issue a notification to authorities? What if the client merely jokes
about suicide? How many times do we hear: “I’ll kill myself if _________ gets elected.” Is that a real
threat or is it a joke? The proposed rule does not give us any guidance on how to deal with these
important nuances to understanding an ethical rule. Rules created to answer “heartache” issues
rarely are good rules for every situation. Sincerely, Clint C. Blackman III Dallas, Texas
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From:
To:
Subject:
Date:

Kevin Owens
cdrr
comments concerning the proposed change to Rule 1.05. Confidentiality of Information
Saturday, June 13, 2020 4:45:03 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening Links/Attachments
Committee on Disciplinary Rules and Referenda Proposed Rule Changes (The Committee),
I send this email to provide you all with comments concerning the recent proposed rule change to Texas Disciplinary Rules of
Professional Conduct Rule 1.05. Confidentiality of Information.
https://www.texasbar.com/Content/NavigationMenu/CDRR/Documents1/Rule1 05-Publication.pdf
Essentially, the proposed rule change adds a lawyer's belief that a client will commit suicide as an allowed reason to reveal
confidential information. In providing comments I represent no one but myself, and in no way should they be read as the views of
another person or organization. Everything that follows is nothing more than my non-expert opinion.
The Committee should reject the proposed rule change, despite how reasonable it appears at first glance. The general
theme of what I write below is concisely expressed in Matthew 7:13–14:
Enter by the narrow gate. For the gate is wide and the way is easy that leads to destruction, and those who enter by it are
many. For the gate is narrow and the way is hard that leads to life, and those who find it are few.
https://biblia.com/bible/esv/matthew/7/13-14  
The proposed rule change is an existential threat to the legal profession in Texas. It undermines the legitimacy of the lawyers
because it materially weakens an attorney's duty of confidentiality to a degree that it will result in more harm than good.
Confidential information will be revealed when it is not necessary--not even to prevent a client from committing suicide--leading
to excessive harm to clients. It is practically impossible to discipline lawyers for misusing the reason added by the change that
allows lawyers to reveal confidential information, creating the potential for the release of confidential information for any number
of inappropriate reasons. Perhaps the true intent is to coerce a client to the benefit of the lawyer. Perhaps the true intent is to
influence a jury to view the client more favorably. As long as the lawyer could provide an explanation reasonable enough to avoid
discipline the "trick" will work. I ask the Committee to contemplate how the Chief Disciplinary Counsel would make the "right
call" on grievances that report actual misconduct versus grievances reporting conduct permitted by the proposed rule change. If
the Committee were to consider the topic, I think the Committee would understand the unresolvable, practical issues with
enforcing the proposed rule change.
For example, a client has not paid a fee owed to the lawyer. Then, the lawyer reveals confidential information, and the lawyer
states that it was because they had reason to believe it was necessary to do so in order to prevent the client from committing
suicide. The client files a grievance, claiming that the real reason for the lawyer to reveal confidential information was to retaliate
against the client for delaying payment of the fee. The Committee should consider two questions, 1) When the lawyer justifies
their actions with reports of the client's statements and behavior, what constitutes "good enough" evidence for a lawyer to believe
revelation of confidential information is necessary? 2) If the core issue is whether to believe the client or the lawyer, what "tools"
might the Chief Disciplinary Counsel apply to reach a conclusion?
From the perspective of a lawyer, the proposed rule change puts lawyers in an unreasonably difficult position. Malpractice
insurance may become prohibitively expensive. In addition, the emotional toll on lawyers should not be ignored: one would need
to weight 1) the guilt resulting from a scenario where the lawyer did not reveal confidential information and the client committed
suicide, against 2) the more predictable harm to the client, the case, and the lawyers professional reputation if the lawyer revealed
confidential information, even if doing so did actually prevent the client from committing suicide.
If the Committee has not already done so, you all may want to solicit comments from the Texas State Board of Examiners of
Psychologists.
http://www.tsbep.texas.gov/index.php  
My opinion relies on a number of assumptions, some of which are philosophical and others are questions of fact.
Lawyers are not psychologists, and it isn't reasonable to expect them to practice psychology (i.e., evaluate risk of suicide) in
addition to the practice of law.
The proposed rule change is too vague. The standard for licensed psychologists in Texas is a probability of imminent
physical harm to self or others. Strictly speaking, it is not enough for a client to desire to be dead, have thoughts of
suicide (i.e., suicidal ideation), have a specific plan for how to commit suicide, and have access to the means to
execute that plan: the risk must also be imminent. For example, if all of that were established and a client stated "I am
going to leave now, I will not take my mobile phone with me, and I will kill myself" then a psychologist would have
a strong justification for revealing confidential information. Psychologists might not adhere to such a strict standard
in practice, but doing so opens them to the possibility of professional discipline and civil liability.
Arguably, the consequences from the revelation of confidential information would be more severe for a defendant in
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a criminal case than if confidential information--as it relates to psychotherapy--were to be revealed by a psychologist.
When one also considers that lawyers are less capable of assessing risk of suicide and the proposed standard for
lawyers is less strict than for psychologists (i.e., "necessary" might not include "imminent"), the proposed rule change
would be a recipe for disaster.
"State of the art," "best in class," methods for measuring risk of suicide have significant limitations (i.e., even the "experts"
get it wrong much of the time). Assume that it were possible for lawyers to use the best available methods for assessing risk
of suicide. Even then, there is significant risk of false positives (i.e., unnecessary disclosure) and false negatives (i.e.,
revelation of confidential information would have prevented a completed suicide). One of the strongest predictors of
suicide, depression, is relatively common. One of the most common methods to complete suicide is with a firearm, yet only
a small percent of gun owners commit suicide each year. Instead of relying on my comments, I encourage the Committee to
consider expert opinions regarding accuracy of state-of-the-art suicide risk assessment methodologies. I will link to a few
web pages the Committee might want to consider.
https://journals.plos.org/plosone/article?id=10.1371/journal.pone.0180292  
http://patientsafety.pa.gov/ADVISORIES/documents/201810_assessingintent.pdf  
https://ebmh.bmj.com/content/22/3/125  
https://www researchgate net/publication/309145166_Suicide_Risk_Assessment_What_Psychologists_Should_Know  
https://www.scientificamerican.com/article/suicide-risk-assessment-doesnt-work/  
The topic of suicide is highly emotionally charged (particularly for those personally affected by the suicide of a loved one),
and those who have not sudied the topic likely have misconceptions. Reason and evidence might not be enough to persuade
some people. Being smart or educated does not vaccinate one against the kind of error in judgement I am alluding to. I
encourage the Committee to consider the possibility that personal bias may affect the Committee's decision making process.
The materiality of harm from misuse of the proposed rule change is an "unknown unknown."
One hopes 100% of lawyers act ethically 100% of the time, but hope is not enough to rely upon. If it were, there
would be no need for a disciplinary procedure. I believe most lawyers behave ethically "even when no one is
looking." I do not intend to suggest malicious intent or negligence on the part of any lawyer. However, when
considering rules of professional conduct, one should consider unscrupulous lawyers: 1) how the rules could
encourage ethical behavior, and 2) how unscrupulous lawyers could "game" the rules to facilitate their unethical
behavior.
It is reasonable to allow a lawyer to reveal confidential information in order to prevent a crime because there is
reason to believe the threat of discipline discourages unpermitted disclosure of confidential information. Lawyers are
experts at the law, and rules are enforced by those who are also experts at the law. Lawyers can be expected to be
making the right call when they believe their client will commit a crime. The Chief Disciplinary Counsel can be
expected to make the right call when reviewing grievances. Lawyers know this too, so the threat of discipline is
credible. None of this holds when "risk of crime" is replaced with "risk of suicide."
To the extent rules of professional conduct effectively facilitate ethical behavior of otherwise unscrupulous lawyers
(and I generally believe the rules are effective), it is difficult to accurately estimate the materiality of the harm these
people could do. How many are there? What would they do if they believed they could successfully evade discipline
for unethical behavior? These are not questions that anyone can answer.
Combined with practical challenges of detection and enforcement, if the proposed rule changes were adopted it would
be practically impossible to measure the extent the changes would be misused. If the proposed rule changes are
adopted and really do lead to problems so significant that the Committee would prefer to reverse the rule change,
there is no way for the Committee to detect such a problem when it actually exists.
At a philosophical level, a client that files a grievance along the lines of "my lawyer should not have believed revealing
confidential information was necessary to prevent me from committing suicide" is faced with trying to prove a
counterfactual. Again, this is less of a problem when the behavior in question is a crime or fraud. In addition, the credibility
of a client that files such a grievance is likely to be doubted.
Please let me know if you have any questions.
Thank you,
Kevin Owens
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
Texas Rules of Disciplinary Procedure
Rule 1.06. Definitions
Rule 9.01. Orders From Other Jurisdictions (Reciprocal Discipline)
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible for
overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the Committee publishes
the following proposed rules. The Committee will accept comments concerning the proposed rules through June 20, 2020. Comments
can be submitted at texasbar.com/CDRR or by email to CDRR@texasbar.com. A public hearing on the proposed rules will be held at
10:30 a.m. on June 18, 2020, in Room 101 of the Texas Law Center (1414 Colorado St., Austin, Texas, 78701).
Proposed Rules (Redline Version)
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
***
(f) A lawyer who has been disciplined by the attorney-regulatory agency of
another jurisdiction, or by a federal court or federal agency, must notify the
chief disciplinary counsel within 30 days of the date of the order or judgment.
The notice must include a copy of the order or judgment. For purposes of
this paragraph, “discipline” by a federal court or federal agency includes any
action affecting the lawyer’s ability to practice before that court or agency
or any public reprimand; the term does not include a letter of “warning”
or “admonishment” or a similar advisory by a federal court or federal agency.
***
Texas Rules of Disciplinary Procedure
1.06. Definitions:
***
CC. “Professional Misconduct” includes:
***
2. Attorney conduct that occurs in another state or in the District
of Columbia jurisdiction, including before any federal court or
federal agency, and results in the disciplining of an attorney in
that other jurisdiction, if the conduct is Professional Misconduct
under the Texas Disciplinary Rules of Professional Conduct.
***
9.01.
Orders From Other Jurisdictions: Upon receipt of information
indicating that an attorney licensed to practice law in Texas has been
disciplined in another jurisdiction, including by any federal court or federal
agency, the Chief Disciplinary Counsel shall diligently seek to obtain a certified
copy of the order or judgment of discipline from the other jurisdiction, and
file it with the Board of Disciplinary Appeals along with a petition requesting
that the attorney be disciplined in Texas. A certified copy of the order or
judgment is prima facie evidence of the matters contained therein, and a
final adjudication in another jurisdiction that an attorney licensed to practice
law in Texas has committed Professional Misconduct is conclusive for the
purposes of a Disciplinary Action under this Part, subject to the defenses set
forth in Rule 9.04 below. For purposes of this Part, “discipline” by a federal
court or federal agency includes any action affecting the lawyer’s ability to
practice before that court or agency or any public reprimand; the term does
not include a letter of “warning” or “admonishment” or a similar advisory
by a federal court or federal agency.
***
texasbar.com/tbj

Proposed Rules (Clean Version)
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
***
(f) A lawyer who has been disciplined by the attorney-regulatory agency of
another jurisdiction, or by a federal court or federal agency, must notify the
chief disciplinary counsel within 30 days of the date of the order or judgment.
The notice must include a copy of the order or judgment. For purposes of
this paragraph, “discipline” by a federal court or federal agency includes any
action affecting the lawyer’s ability to practice before that court or agency
or any public reprimand; the term does not include a letter of “warning”
or “admonishment” or a similar advisory by a federal court or federal agency.
***
Texas Rules of Disciplinary Procedure
1.06. Definitions:
***
CC. “Professional Misconduct” includes:
***
2. Attorney conduct that occurs in another jurisdiction, including
before any federal court or federal agency, and results in the
disciplining of an attorney in that other jurisdiction, if the conduct is
Professional Misconduct under the Texas Disciplinary Rules of
Professional Conduct.
***
9.01.
Orders From Other Jurisdictions: Upon receipt of information
indicating that an attorney licensed to practice law in Texas has been
disciplined in another jurisdiction, including by any federal court or federal
agency, the Chief Disciplinary Counsel shall diligently seek to obtain a
certified copy of the order or judgment of discipline from the other
jurisdiction, and file it with the Board of Disciplinary Appeals along with
a petition requesting that the attorney be disciplined in Texas. A certified
copy of the order or judgment is prima facie evidence of the matters
contained therein, and a final adjudication in another jurisdiction that
an attorney licensed to practice law in Texas has committed Professional
Misconduct is conclusive for the purposes of a Disciplinary Action under
this Part, subject to the defenses set forth in Rule 9.04 below. For purposes
of this Part, “discipline” by a federal court or federal agency includes any
action affecting the lawyer’s ability to practice before that court or agency
or any public reprimand; the term does not include a letter of “warning” or
“admonishment” or a similar advisory by a federal court or federal agency.
*** TBJ
24
Vol. 83, No. 4 • Texas Bar Journal 265

Committee on Disciplinary Rules and Referenda
Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
Texas Rules of Disciplinary Procedure
Rule 1.06. Definitions
Rule 9.01. Orders From Other Jurisdictions

Public Comments Received
Through June 20, 2020
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From:
To:
Subject:
Date:

Ken Horwitz
cdrr
RE: New Proposed Rule Changes Published and Public Hearing Update
Wednesday, April 1, 2020 9:21:56 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
The country is shut down and you are holding a public hearig?
Kenneth M. Horwitz
Glast, Phillips & Murray, P.C.                         
14801 Quorum Drive, Suite 500
Dallas, Texas 75254
(972) 419-8383 (phone)
(469) 206-5031 (fax)

This communication is not a "written opinion" within the meaning of Treasury Circular 230.
CONFIDENTIALITY NOTICE: This e-mail and any attachments are for the exclusive and confidential use of
the intended recipient. If you are not the intended recipient, please do not read, distribute, or take action in
reliance upon this message. If you have received this in error, please notify us immediately by return e-mail
and promptly delete this message and its attachments from your computer system. We do not waive clientattorney or work product privilege by the transmission of this message
From: State Bar of Texas - CDRR [mailto:cdrr@texasbar.com]
Sent: Wednesday, April 01, 2020 9:08 AM
To: Ken Horwitz
Subject: New Proposed Rule Changes Published and Public Hearing Update

State Bar of Texas

Proposed Rule Changes
New Proposed Rule Changes Published
April 7, 2020, Public Hearing Update
New Proposed Rule Changes Published for Public Comment
The Committee on Disciplinary Rules and Referenda has published proposed changes to Rule 1.05,
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Texas Disciplinary Rules of Professional Conduct, in the April issue of the Texas Bar Journal and the
March 27 issue of the Texas Register. The proposed rule changes relate to the disclosure of
confidential information with regard to a client contemplating suicide.
The Committee has also published proposed changes to Rule 8.03, Texas Disciplinary Rules of
Professional Conduct, and Rules 1.06 and 9.01, Texas Rules of Disciplinary Procedure, in the April
issue of the Texas Bar Journal and the March 27 issue of the Texas Register. The proposed rule
changes relate to the reporting of professional misconduct and reciprocal discipline for federal court
or federal agency discipline.
The Committee will accept comments concerning the above-referenced proposed rule changes
through June 20, 2020. Comments on the proposed rule changes can be submitted here.
Public hearings on the above-referenced proposed rule changes will be held at 10:30 a.m. on June
18, 2020. (Any updates to the public hearings will be posted at texasbar.com/cdrr/participate.)

April 7, 2020, Public Hearing Update
Lawyer Advertising and Solicitation Rules
Voluntary Appointment of Custodian Attorney for Cessation of Practice
The Committee on Disciplinary Rules and Referenda will hold a public hearing on proposed changes
to Part VII, Texas Disciplinary Rules of Professional Conduct, and proposed Rule 13.04, Texas Rules
of Disciplinary Procedure, at 10:30 a.m. on April 7, 2020. The Committee will continue to accept
comments on these proposed rule changes through April 10, 2020. Comments can be submitted
here.
UPDATE: As a safety precaution related to the coronavirus, the Committee will hold the April
7 public hearings by teleconference only. The updated participation information is as follows
and replaces the previous number provided:
Join from PC, Mac, iOS or Android Device:
Meeting URL: https://texasbar.zoom.us/j/265275523
Meeting ID: 265 275 523
Telephone Audio or Audio-Only:
888-788-0099 (Toll Free)
Meeting ID: 265 275 523
(Bridge will open at 10:00 a.m. Meeting will begin at 10:30 a.m.)
If you plan to participate in either public hearing on April 7, it is requested that you email
CDRR@texasbar.com in advance of the hearing with your name and the public hearing item you
wish to speak on so the Committee can group speakers by topic during the hearings. To allow
enough time for all who wish to be heard during the hearings, the Committee may limit initial
comments from each speaker to three minutes, and extend that time if the Committee needs further
discussion with the speaker.
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Additional Information
The Committee is responsible for overseeing the initial process for proposing a change or addition to
the disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/cdrr.
To subscribe to email updates, including notices of public hearings and published rules for comment,
click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comment on Rule Changes (Rules 1.06, 8.03, & 9.01)
Wednesday, April 1, 2020 9:28:31 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Shea

Last Name

Palavan

Email
Member

Yes

Barcard

24083616

Feedback
Subject

Comment on Rule Changes (Rules 1.06, 8.03, & 9.01)

Comments
Just an efficiency idea: Since it appears the changes to this are just the inclusion of federal
courts/agencies under "jurisdiction," wouldn't it be less cumbersome to just add an overall definition
in the Rules for "jurisdiction" that states it indicates the term includes a federal court or federal
agency. Similarly, could just add an overall definition in the Rules for "discipline" which includes the
added language.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comments to Proposed Changes to TDRPC Rules 8.03 and 9.01
Wednesday, April 1, 2020 10:26:23 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Jessica

Last Name

Lewis

Email
Member

Yes

Barcard

24060956

Feedback
Subject

Comments to Proposed Changes to TDRPC Rules 8.03 and 9.01

Comments
The proposed changes to Rules 8.03 and 9.01 are broad and ambiguous in their plain language
meaning and, therefore, inappropriate and overreaching. For example, "any action affecting the
lawyer's ability to practice before that court . . ." could be read to include virtually anything. If the
focus is to require reporting of actions taken to "limit" a lawyer's ability to practice before a federal
court due to some misconduct, then it should be stated in that way, such as "any action limiting the
lawyer's ability to practice before that court due to that lawyer's misconduct . . ." Further, the
inclusion of "any public reprimand" is equally broad and concerning, as under that plain language, a
lawyer who was "publicly reprimanded" by a federal judge for an inconveniently late filing, for
example, would have to notify the disciplinary counsel of that rebuke. I don't think the following
sentence of clarification truly addresses this ambiguity as to a public reprimand, as it focuses on
written warnings/admonishments. For the purpose of reporting, I think it makes sense to limit it to
issues significant enough to warrant some formal written reprimand. We as attorneys who deal with
statutory language frequently know the importance of clear language and the need for a clear
expectation to be set when disciplinary measures are involved. While language often doesn't provide
us the ability to communicate with sufficient precision to survive all challenges, the language pointed
out here falls far short of the more basic standards of providing adequate notice and setting
reasonably clear expectations for the bar. Further, it leaves too much room for interpretation and
discretion by those enforcing the rules. Thanks for your time and efforts in this work. Feel free to
reach out, if needed. Jessica Lewis
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Rules Regarding "Compentency Attorneys" and Similiar Proposals
Wednesday, April 1, 2020 1:09:14 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Richard

Last Name

Edgell

Email
Member

Yes

Barcard

6420900

Feedback
Subject

Proposed Rules Regarding "Compentency Attorneys" and Similiar Proposals

Comments
1. Better Law already exists. 2. The Law has been Improved and "tweeked" for centuries. 3. The Law
already provides a very high standard of "utmost good faith and fair dealing" under equitable and
trust law to protect attorneys and everyone else. 4. The Texas Supreme Court is elected. 5. It is the
Supreme Court for the Constitution, Laws, Statutes, and other laws of the State of the State of
Texas, not the State Bar of Texas, which is or should be the attorneys who having fulfilled the
requirements of the law and having been approved by the State Board of Law Examiners are entitled
to license as an Attorney and Counselor at Law and having taken the oath provided by law are
authorized to practice as Attorney and Counselor at Law in all the Courts of the State of Texas, and
the Clerk of the Supreme Court of the Texas may affix the Seal of the Supreme Court of the Supreme
Court, at Austin, or apparently has done so, for example, "this 5th day of November AD 1982" for
Richard Baxter Edgell. 6. The State Bar of Texas is not an administrative agency. 7. The Texas
Legislature cannot delegate judicial power it does not have to the State Bar of Texas or any other
person or thing, because the Texas Constitution uses principles such as separation of powers and
checks and balances between legislative, executive, and judicial branches and this is consistent with
Federal law including the Constitution, Laws, and Statues of the United States. 8. Prior to entry into
the Union or union with the Union, the Republic of Texas provided higher standards than the
Constitution, Laws, and Statutes of the United States, including the "Rule" and "Open Courts." There
is a Baylor Law School Law Review article which you can find which discusses this in detail. 9 Texas
insisted, and the United States agreed, that Texas could have higher standards than the United
States in the Texas judicial system. 10. The "Open courts" were not vigilante groups or the so-called
"Klan." People have lied or been misinformed about this. 11. Concluding, rely on existing law,
including trust law, which includes the utmost good faith and fair dealing standard, to avoid losing
the work of all Texas ethnic groups who suffered, fought, and died to maintain high standards
including Texas trust law and the utmost good faith and fair dealing standard in 1. previously stated.
I strongly recommend that the proposed rules not be adopted because they are unconstitutional;
violative of statutory law; arbitrary and capricious; not supported by substantial evidence as to their
necessity or quality; not supported by subject matter jurisdiction, or notice jurisdiction because no
one's life, liberty,. or property are safe while the Legislature, a governmental entity purporting to be
like the Legislature, or other such entity, are in session (and the judicial power is different from the
legislative power, and because of this we have the Open Courts of the State of Texas which are
always to be in session), and further with regard to Texas jurisdiction generally, there are legal limits
on any particular group of persons or people to change the laws of the State of Texas, especially
those that have provided a higher standard than the Federal standard since the time of the Republic
of Texas and before the Republic of the State of Texas; and for the other reasons stated in
Government Code 2002 (which may have been amended; but which may be found and researched,
unless perhaps you, for example, forge books, alter books, fail to return books, or engage in other
such activity; in which case, the Open Records Act may provide you copies of certain records, subject
to exceptions and restrictions for such things as privacy, health, and safety, if you provide
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reasonable payment, for example for copying costs; and the Texas Open Records Act is similar to
Federal Congressional legislation and meets Federal standards, most likely), I waive none of my
rights. Respectfully submitted, Richard B. Edgell, Attorney at Law, SBOT 06420900 today when I
checked by computer. I do not give my current address or residence in Mexico, to protect myself and
others, including responsible police and judiciary, and I can do that, under Texas law, in Rio Rancho,
this 1st day of April, AD 2002 Regardless of whom I am or hwe I identify myself, the arguments are
still the same and can be judged on their merits..
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes to Rule 8.03
Wednesday, April 1, 2020 2:03:09 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Richard

Last Name

Schafer

Email
Member

Yes

Barcard

24007988

Feedback
Subject

Proposed changes to Rule 8.03

Comments
I recommend clarifying the rule to make clear that "any action affecting the lawyer's ability to
practice before that court or agency" does not include a order disqualifying the attorney in a
particular case.

33

From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes 8.03, 1.06 and 9.01
Wednesday, April 1, 2020 5:31:43 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

James

Last Name

Roberts

Email
Member

Yes

Barcard

17008500

Feedback
Subject

Proposed changes 8.03, 1.06 and 9.01

Comments
I would suggest that adding "final and not subject to appeal" to the references to "order or
judgment." I think the reasons should be obvious.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed rule change 8.03
Monday, June 1, 2020 10:38:52 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Eddie

Last Name

Gomez

Email
Member

Yes

Barcard

24055562

Feedback
Subject

Proposed rule change 8.03

Comments
My concern with this rule change is that the definition of a disciplinary matter is written broadly
enough that it includes an attorney failing to pay federal court admission renewal dues since that
“affects the attorney’s ability to practice in federal court.” This situation is clearly not disciplinary and
should not trigger a reporting obligation for the attorney. Thank you.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes to Rule 1.05 and 8.03 Texas Disciplinary Rules of Professional Conduct,
Friday, June 5, 2020 1:33:17 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Allan

Last Name

Goldstein

Email
Member

Yes

Barcard

080907950

Feedback
Subject Proposed changes to Rule 1.05 and 8.03 Texas Disciplinary Rules of Professional Conduct,

Comments
Reporting from a Federal Court "any action affecting the lawyer’s ability to practice before that court
or agency or any public reprimand" seems too broad. Would that include if the lawyer did not renew
his license to practice in federal court.? I doubt that is the intent but it seems it might be included.
Also, if a Judge is critical of a lawyer's performance and expresses it somehow in writing would that
require a report of a reprimand; or is there some definition of "public reprimand." Just think the
proposed language is too broad and could have unintended consequences.
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From:
To:
Subject:
Date:

Dorothea
cdrr
Proposed rule change - Opposed
Friday, June 5, 2020 3:26:49 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening Links/Attachments
Hello:
I oppose the addition of the language to rule 8.03 “or federal agency”. I have the same opposition to the proposed
changes to rules 1.06 and 9.01. I think it’s too vague. I have no idea how I would be disciplined by a federal agency
(other than a federal court) that would have bearing on my ability or fitness to practice law in the state of Texas. I
think it is grossly over broad and it is going to scoop up some activity that is unintended. I do not oppose the
reference to “any federal court” clearly that is relevant. I don’t know what it means to be disciplined by a federal
agency. What if I am given a ticket by the National Park service for camping without a license, or not properly
putting out my campfire, or having my dog walk on a trail that’s not authorized for pets, or not appropriately
securing my food so that bears won’t get into it, or not properly discarding my trash from my campsite, is that
something that I need to report to the Texas bar? It seems absurd. That concludes my comments in opposition.
Thank you,
Dorothea Laster
SBN: 11970400
Sent from my iPhone
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes to TDRPC 8.03, 1.06 & 9.01
Wednesday, June 10, 2020 11:17:13 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Wesley

Last Name

Hill

Email
Member

Yes

Barcard

24032294

Feedback
Subject

Proposed changes to TDRPC 8.03, 1.06 & 9.01

Comments
Respectfully, federal agency should be dropped from the proposed amendments. Federal agency
decisions do not always provide the same procedural due process and guarantees of fairness that
federal courts or attorney-regulatory agencies of other jurisdictions provide, and thus should not be
entitled to the to the reciprocal discipline system's typical deference.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed reciprocal discipline rules
Thursday, June 11, 2020 3:23:46 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Samuel

Last Name

Whitley

Email
Member

Yes

Barcard

24033331

Feedback
Subject

Proposed reciprocal discipline rules

Comments
I write in opposition to the proposed reciprocal discipline rules and ask that the Committee NOT take
any further action with respect to these proposed amendments. I am opposed to these rules because
I believe that subjecting an attorney to State Bar of Texas discipline based upon action issued by a
federal agency is excessive and would unjustifiably damage a Texas-admitted lawyer's disciplinary
record, professional reputation and career. In addition, the proposed rules are not necessary to
ensure ethical representation by Texas lawyers. As an example of the effects mentioned above, I
refer you to 17 C.F.R. 201.102(e), which permits the Securities and Exchange Commission to
censure, suspend, or permanently disbar an attorney from appearing before the Commission. One of
the reasons for such discipline is if the attorney is found to have willfully violated any federal
securities law or rule or regulation. Keep in mind that these are CIVIL laws (although in certain
instances, securities violations may be prosecuted criminally). If the SEC determines that a lawyer
should be suspended or prevented from appearing before the Commission, then that lawyer would
be unable to practice in many areas of securities law, and that is fine. But if the proposed rule
amendments are adopted, a Texas lawyer could then be disciplined in Texas as a result of the SEC's
action. This subsequent discipline could serve to prevent the lawyer from practicing in other nonsecurities law practice areas, which would make the punishment broader than it should be or needs
to be. For instance, if a lawyer were disciplined by the SEC under Rule 102(e), the lawyer could then
be disbarred in Texas, thereby preventing him from practicing ANY type of law, not just securities
law, which is the legal area that caused the problem. This is a draconian measure that would take
away a person's livelihood for no good reason. Now, a response could be that a Texas lawyer will not
automatically be disbarred just because he is suspended or disbarred before a federal agency (such
as the SEC). But can it be said that a lawyer will NOT be disbarred because of such federal agency
action? Of course not. In addition, even if a lesser sanction is ordered by the Texas Bar, this lesser
sanction would only serve to sully the reputation of the Texas lawyer and prevent him from making a
living, even if he stays away from the practice area that originally led to the federal agency action.
Furthermore, Texas reciprocal discipline is not necessary to protect the public since each federal
agency would have jurisdiction to monitor and pursue compliance with its disciplinary action against
the lawyer. In sum, I believe that permitting reciprocal discipline against Texas lawyers due to
actions taken by federal agencies unjustifiably and unreasonably "piles on" the lawyer, will
unnecessarily sully his reputation, and will prevent him from making an honest living and servicing
clients, even in areas that had nothing to do with the original federal agency discipline. For these
reasons, I ask that the Committee NOT further pursue the proposed amendments regarding
reciprocal discipline. Thank you.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Opposition to amending reciprocal discipline Rules 8.03, 1.06 and 9.01, as proposed
Wednesday, June 17, 2020 4:26:09 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Rich

Last Name

Robins

Email
Member

Yes

Barcard

00789589

Feedback
Subject

Opposition to amending reciprocal discipline Rules 8.03, 1.06 and 9.01, as proposed

Comments
6/17/2020: Reciprocal discipline: Opposition to amending reciprocal discipline Rules 8.03, 1.06 and
9.01, as proposed. The pending reform proposals involving reciprocal discipline with entities other
than attorney regulatory agencies could make it far more difficult for clients who have found an
attorney whom they trust, to use that attorney even in forums where that lawyer lacks experience. If
such rule changes are indeed enacted, then what sane attorney would want to run the risks of
venturing out (even at the client’s request) to help such trusting clientele in a comparatively
unfamiliar jurisdiction or forum such as a federal courtroom or federal agency? It’s hard enough
persuading legal counsel to represent a client in an unfamiliar (especially a rural) state jurisdiction
here in Texas, due to the risk of being “home-towned” with unwritten rules, erratic judicial conduct
and / or an unforeseeably ignoring of existing applicable rules & attorney protections. The Texas Bar
labor union (whose constitutionality remains the subject of ongoing federal litigation) does not even
protect its compulsory member lawyers from the in-state jurisdiction scenario’s hazards, so can you
imagine how bad it could be regarding the federal courts and agencies? Are these proposed rule
changes not intended to make it easier for law firms to poach clients away from attorneys whom
such clients nevertheless trust even for atypical legal forums? Anyhow, judging from how the Texas
Bar has behaved over the past few years, it is supposedly still permissible for that Bar to prosecute
lawyers for allegedly violating merely unwritten rules, even if such unwritten rules do clientele and
society a disservice. There are a few, albeit mild, checks and balances that enable a prosecuted
lawyer to combat such predatory prosecutions inflicted by the Texas Bar, but they are insufficient (as
TexasBarSunset.com helps further explain). Exacerbating matters, such checks & balances do not
seem to exist substantially (if at all) in federal courtrooms or in federal agencies. That is why the
existing rules offer reciprocal discipline apparently merely with attorney discipline authorities in other
states. Even that is unduly hazardous for well-meaning attorneys, by the way… Unwritten rules that
apply in less familiar forums such as federal courts and agencies expand exponentially the risks that
lawyers have to endure if they take a chance and represent a trusting client there at the client’s
request. If the Texas Bar could nevertheless reciprocally rubber-stamp findings & discipline
emanating from such (arguably inadequately supervised) forums, client requests for a trusted
attorney’s ongoing involvement regardless of the forum will be denied more often by the trusted
lawyers. This result would deflate potential economic growth that such clients would otherwise try to
generate. Entrepreneurs and businesses need to feel comfortable before investing their capital,
energy and reputations in new ventures, after all. An inability to use trusted legal counsel in the
event that certain problems emerge would certainly be a factor in clients’ decision-making process.
Can a country like the USA, already with nearly $30 trillion in national debt (USDebtClock.org ) even
excluding Social Security, Medicare and Medicaid entitlement promises (which are much larger still),
afford to deflate prospects for economic growth like that? Anyway, it is worth considering how some
(politically appointed yet unelected) federal judges are known to be irritable, advancement-seeking,
agenda-driven and even favor-pursuing. Nobody is perfect and attorneys are all human. Besides,
stress can bring out some of the worst in all of us. Meanwhile some federal agency venues are
40

known to be politically biased and even motivated to act accordingly. They are at times subjugated
to the whims of federal bureaucrats who seek longstanding perks & benefits (such as increasingly
large federal pensions) which have helped further drench the rest of us in ever-growing federal debt.
Attorneys who run the risk of dealing with such potentially hostile forums at their trusting clients’
request need to be able to limit their potential losses to such forums, without having them overflow
into the attorneys’ primary legal environments here in Texas, do they not? The proposed reciprocal
discipline-focused rule changes would nevertheless apparently eliminate the self-preserving (and
client-protecting) ability to shield one’s traditional legal niche(s) from unforeseen fallout endured
elsewhere in the federal realm. Egregious instances of attorney misconduct in such alternative
locales and forums could nevertheless be prosecuted by the Texas Bar, with its (unfortunately
insufficient) checks & balances being available, right? Why change that then? To make it easier for
Texas Bar employees to land sinecure jobs and obtain other benefits from law firms seeking help
with poaching away clients from their enduringly trusted attorneys? The Texas economy does not
have to facilitate such self-serving parasitism or client poaching-related tactics in order to continue
trying to successfully cope with increasingly demanding economic and even pandemic challenges. To
say the least, it is unfair (if not corruption-encouraging) that certain privileged attorneys get to make
such reform proposals without having to go through the traditional reform-requesting channels that
ordinary (compulsory) members of the Texas Bar must still endure. Particularly rigorous scrutiny of
possible conflicts of interest are warranted. We do not need more Kathy Holder type conflicts of
interest involved with overseeing attorneys' disciplinary status here in Texas. I would be more than
willing to follow-up with additional feedback upon request. Respectfully submitted, Rich Robins
Houston, Texas Editor: TexasBarSunset.com
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Opposition to amending reciprocal discipline Rules 8.03, 1.06 and 9.01, as proposed.
Thursday, June 18, 2020 12:40:26 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Rich

Last Name

Robins

Email
Member

Yes

Barcard

00789589

Feedback
Subject

Opposition to amending reciprocal discipline Rules 8.03, 1.06 and 9.01, as proposed.

Comments
Opposition to amending reciprocal discipline Rules 8.03, 1.06 and 9.01, as proposed. This submission
is in opposition to amending reciprocal discipline-related rules 8.03, 1.06 and 9.01, as proposed. First
of all, the pending reform proposals involving reciprocal discipline with entities other than attorney
regulatory agencies could make it far more difficult for clients who have found an attorney whom
they trust, to use that attorney even in forums where that lawyer lacks experience. If such rule
changes are indeed enacted, then what sane attorney would want to run the risks of venturing out
(even at the client’s request) to help such trusting clientele in a comparatively unfamiliar jurisdiction
or forum such as a federal courtroom or federal agency? It’s hard enough persuading legal counsel
to represent a client in an unfamiliar (especially a rural) state jurisdiction here in Texas, due to the
risk of being “home-towned” with unwritten rules, erratic judicial conduct and / or an unforeseeable
ignoring of existing applicable rules & attorney protections. The Texas Bar labor union (whose
constitutionality remains the subject of ongoing federal litigation) does not even protect its
compulsory member lawyers from the in-state jurisdiction scenario’s hazards when the Bar
nevertheless prosecutes member attorneys. Can you imagine how bad it could be regarding hazards
of the federal courts and agencies, then? Are these proposed rule changes not actually intended to
sneakily make it easier for certain law firms to poach clients away from attorneys whom such clients
nevertheless trust even for atypical legal forums? Anyhow, judging from how the Texas Bar has
behaved over the past few years, it is supposedly still permissible for that Bar to prosecute lawyers
for allegedly violating merely unwritten rules, even if such unwritten rules do clientele and society a
disservice. There are a few, albeit mild, checks and balances that enable a prosecuted lawyer to
combat such predatory prosecutions inflicted by the Texas Bar, but they are insufficient (as
TexasBarSunset.com helps further explain). Exacerbating matters, such checks & balances do not
seem to exist substantially (if at all) in federal courtrooms or in federal agencies. That is why the
existing rules offer reciprocal discipline apparently merely with attorney discipline authorities in other
states. Even that is unduly hazardous for well-meaning attorneys, by the way. Why worsen matters
by extending reciprocity to federal courts and agencies, then? Unwritten rules that apply in less
familiar forums such as federal courts and agencies expand exponentially the risks that lawyers have
to endure if they take a chance and represent a trusting client there at the client’s request. If the
Texas Bar is nevertheless allowed to reciprocally rubber-stamp findings & discipline emanating from
such (arguably inadequately policed) federal forums, client requests for a trusted attorney’s ongoing
involvement regardless of the forum will consequently be denied more often by the trusted lawyers.
This result would deflate potential economic growth that such clients would otherwise try to
generate. Entrepreneurs and businesses need to feel comfortable before investing their capital,
energy and reputations in new ventures, after all. An inability to use trusted legal counsel in the
event that certain problems emerge would certainly be a factor in clients’ decision-making process.
Can a country like the USA, already with nearly $30 trillion in national debt (USDebtClock.org ) even
excluding Social Security, Medicare and Medicaid entitlement promises (which are much larger still),
afford to deflate prospects for economic growth like that? Anyway, it is worth considering how some
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(politically appointed yet unelected) federal judges are known to be irritable, advancement-seeking,
agenda-driven and even favor-pursuing. Nobody is perfect and attorneys are all human. Besides,
stress can bring out some of the worst in all of us. Meanwhile some federal agency venues are
known to be politically biased and even motivated to act accordingly. They are at times subjugated
to the whims of federal bureaucrats who seek longstanding perks & benefits (such as increasingly
large federal pensions) which have helped further drench the rest of us in ever-growing federal debt.
Attorneys who run the risk of dealing with such potentially hostile forums at their trusting clients’
request need to be able to limit their potential losses to such forums, without having them overflow
into such attorneys’ primary legal environments here in Texas, do they not? The proposed reciprocal
discipline-focused rule changes would nevertheless apparently eliminate the self-preserving (and
client-protecting) ability to shield one’s traditional in-state legal niche(s) from unforeseen fallout
endured elsewhere in the federal realm. Egregious instances of attorney misconduct in such
alternative federal locales and forums could nevertheless be prosecuted by the Texas Bar, with its
(unfortunately insufficient) checks & balances being available, right? Why change that, then? To
make it easier for Texas Bar employees to land sinecure jobs and obtain other benefits from law
firms seeking help with poaching away clients from their enduringly trusted attorneys? The Texas
economy does not have to tolerate such self-serving parasitism or client poaching-related tactics in
order to continue trying to successfully cope with increasingly demanding economic and even
pandemic challenges. To say the least, it is unfair (if not corruption-encouraging) that certain
privileged attorneys still get to make such rules-related reform proposals without even having to go
through the traditional reform-requesting channels that ordinary (compulsory) members of the Texas
Bar must still endure. Particularly rigorous scrutiny of possible conflicts of interest is warranted. We
do not need more Kathy Holder-type conflicts of interest involved with overseeing attorneys' licensing
status here in Texas. I would be more than willing to follow-up with additional feedback upon
request. Respectfully submitted, Rich Robins Houston, Texas Editor: TexasBarSunset.com
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Rules of Disciplinary Procedure
Rule 13.05. Voluntary Appointment of Custodian Attorney to Act During Disability
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible for overseeing
the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the Committee publishes the following proposed
rule. The Committee will accept comments concerning the proposed rule through July 6, 2020. Comments can be submitted at texasbar.com/cdrr
or by email to cdrr@texasbar.com. The Committee will hold a public hearing on the proposed rule by teleconference at 10:30 a.m. CDT on June 18, 2020.
For teleconference participation information, please go to texasbar.com/cdrr/participate.
Proposed Rule (Redline Version)
13.05. Voluntary Appointment of Custodian Attorney to Act During
Disability: In lieu of the procedures set forth in Rules 13.02 and 13.03, and in
addition to the appointment of a custodian attorney to assist with the closure
of an attorney's practice as provided in Rule 13.04, an appointing attorney
planning for a possible temporary cessation of practice may voluntarily designate
a Texas attorney licensed and in good standing to act as custodian attorney to
assist in the disposition of active client matters for a period of time not to exceed
120 days without closing the appointing attorney’s practice, but only: (1) when
the appointing attorney experiences a Disability, as defined in Rule 1.06; and
(2) if the custodian attorney has a reasonable expectation the appointing
attorney will resume the practice of law when the Disability ceases. The terms
of the appointing documents, which shall be signed and acknowledged by the
appointing attorney and custodian attorney, may include any of the following
duties assumed by the custodian attorney during the period of the Disability:

Proposed Rule (Clean Version)
13.05. Voluntary Appointment of Custodian Attorney to Act During
Disability: In lieu of the procedures set forth in Rules 13.02 and 13.03, and in
addition to the appointment of a custodian attorney to assist with the closure
of an attorney’s practice as provided in Rule 13.04, an appointing attorney
planning for a possible temporary cessation of practice may voluntarily designate
a Texas attorney licensed and in good standing to act as custodian attorney to
assist in the disposition of active client matters for a period of time not to exceed
120 days without closing the appointing attorney’s practice, but only: (1) when
the appointing attorney experiences a Disability, as defined in Rule 1.06; and
(2) if the custodian attorney has a reasonable expectation the appointing
attorney will resume the practice of law when the Disability ceases. The terms
of the appointing documents, which shall be signed and acknowledged by the
appointing attorney and custodian attorney, may include any of the following
duties assumed by the custodian attorney during the period of the Disability:

A. Examine the client matters, including files and records of the appointing
attorney’s practice, and obtain information about any matters that may
require attention.

A. Examine the client matters, including files and records of the appointing
attorney’s practice, and obtain information about any matters that may
require attention.

B. Notify persons and entities that appear to be clients of the appointing
attorney of the cessation of the law practice, and suggest that they
obtain other legal counsel.

B. Notify persons and entities that appear to be clients of the appointing
attorney of the cessation of the law practice, and suggest that they
obtain other legal counsel.

C. Apply for extension of time before any court or any administrative
body pending the client's employment of other legal counsel.

C. Apply for extension of time before any court or any administrative
body pending the client’s employment of other legal counsel.

D. With the prior consent of the client, file such motions and pleadings on
behalf of the client as are required to prevent prejudice to the client's rights.

D. With the prior consent of the client, file such motions and pleadings on
behalf of the client as are required to prevent prejudice to the client’s rights.

E. Give appropriate notice to persons or entities that may be affected
other than the client.

E. Give appropriate notice to persons or entities that may be affected
other than the client.

F. Arrange for surrender or delivery to the client of the client's papers,
files, or other property.

F. Arrange for surrender or delivery to the client of the client’s papers,
files, or other property.

If the appointing attorney’s Disability does not cease before the end of the 120day period, or if the appointing attorney otherwise does not return to the practice
fully competent to provide the legal services necessary to protect the interests
of the appointing attorney’s clients before the end of the 120-day period, then
the custodian attorney shall proceed to assist thereafter only in the final resolution
and closure of the appointing attorney’s practice in accordance with Rule 13.04,
unless the custodian attorney seeks and obtains a court order extending the
period under which the custodian attorney can continue to act as custodian
for a specified duration under this Rule.

If the appointing attorney’s Disability does not cease before the end of the 120day period, or if the appointing attorney otherwise does not return to the practice
fully competent to provide the legal services necessary to protect the interests
of the appointing attorney’s clients before the end of the 120-day period, then
the custodian attorney shall proceed to assist thereafter only in the final resolution
and closure of the appointing attorney’s practice in accordance with Rule 13.04,
unless the custodian attorney seeks and obtains a court order extending the
period under which the custodian attorney can continue to act as custodian
for a specified duration under this Rule.

The custodian attorney shall observe the attorney-client relationship and privilege
as if the custodian were the attorney of the client and may make only such disclosures
as are necessary to carry out the purposes of this Rule. Except for intentional
misconduct or gross negligence, no person acting as custodian attorney under
this Rule shall incur any liability by reason of the actions taken pursuant to this Rule.

The custodian attorney shall observe the attorney-client relationship and privilege
as if the custodian were the attorney of the client and may make only such disclosures
as are necessary to carry out the purposes of this Rule. Except for intentional
misconduct or gross negligence, no person acting as custodian attorney under
this Rule shall incur any liability by reason of the actions taken pursuant to this Rule.

The privileges and limitations of liability contained herein shall not apply to
any legal representation taken over by the custodian attorney.

The privileges and limitations of liability contained herein shall not apply to
any legal representation taken over by the custodian attorney. TBJ

texasbar.com/tbj
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Committee on Disciplinary Rules and Referenda
Proposed Rule Changes
Texas Rules of Disciplinary Procedure
Rule 13.05. Voluntary Appointment of Custodian
Attorney to Act During Disability

Public Comments Received
Through June 30, 2020
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From:
To:
Subject:
Date:

Lewis Ward
cdrr
RE: Comments on Proposed Changes to Rule 13.05
Thursday, June 11, 2020 1:15:45 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
RE:     Comments on Proposed Changes to Rule 13.05
To Whom It May Concern:
I reviewed the proposed additional Rule 13.05 and am in favor of it as written.
Thank you!
A. Lewis Ward

A. Lewis Ward
ATTORNEY & COUNSELOR
11757 Katy Freeway, Suite 1300
Houston, Texas 77079
Telephone: (713) 961-5555
Telecopier: (713) 961-5590
www.alw-law.com

CONFIDENTIAL COMMUNICATION
This e-mail communication and any attachments contain information from A. Lewis Ward,
Attorney at Law, that may be confidential or privileged. The information is intended for the
individual(s) or entity(ies) to whom this e-mail is addressed and sent by this law firm. If you
are not an intended recipient, you are notified that any disclosure, copying, forwarding,
distribution, or use of this e-mail and any of its contents or attachments is prohibited. If you
receive this e-mail in error, please notify this law firm by e-mail, telephone, facsimile, or
U.S. mail immediately so that we can arrange for the retrieval of the original e-mail
communication at no cost to you. Our contact information is supplied above. Thank you for
your cooperation.
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From:
To:
Cc:
Subject:
Date:
Attachments:

Gregory W. Sampson
Claude Ducloux; Brad Johnson
Gibson, Laura; Dean Schaffer; Seana Willing
Revised Proposed Rule 13.05 for CDRR Meeting 6/18/20
Sunday, June 14, 2020 6:49:10 PM
Redraft of Proposed Rule 13.05 6.12.20 GWS.docx

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Claude, thank you for your work in the CDRR subcommittee on this important topic of practice
cessation. Laura Gibson, Dean Schaffer and I have been considering the concerns about managing a
practice in the temporary cessation context and implications of Part XII in the current draft, which
we subsequently discussed with Seana Willing. We believe we may have an approach to proposed
Rule 13.05 that addresses both concerns.
We attach for your and the CDRR group’s review and consideration, a revision to 13.05 clarifying
how a non-judicial custodianship under Rule 13.04 may be terminated. It keeps the approach of
13.04 that cessation activities of a custodian are toward closing the practice and transferring all
active files to successor attorneys but recognizes that there may be circumstances in which an
appointing attorney may return to practice competent and ready to continue his or her work on
active files that have not yet been transferred out to other lawyers. That is but one method by
which the custodianship could at that time be concluded. We also address the circumstance that
the custodian and returning attorney may not agree on competence in some cases and could then
engage a court to make that determination, after which the custodianship would then continue with
court supervision if the court determines the custodianship should continue.
We welcome any comments or questions you, the subcommittee or CDRR group may have about
this approach in advance of the hearing on Thursday, but Laura, Dean and I will also be participants
in the hearing if you would like to discuss it at that time. I also send a copy to Seana for her to
consider and for any comments she may have. Thank you for your consideration.
Best Regards, Greg.
Gregory W. Sampson
Senior Counsel
Tel 469.320.6097 | Fax 469.320.6873 |
1601 Elm St., Suite 4600 | Dallas, TX 75201
grayreed.com | Connect with me on LinkedIn
Board Certified-Estate Planning & Probate Law
Texas Board of Legal Specialization
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CONFIDENTIALITY NOTICE: This electronic transmission and any attachments constitute confidential information which is
intended only for the named recipient(s) and may be legally privileged. If you have received this communication in error, please
contact the sender immediately. Any disclosure, copying, distribution or the taking of any action concerning the contents of
this communication by anyone other than the named recipient(s) is strictly prohibited.
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13.05. Termination of Custodianship:
A custodianship conducted by an appointed custodian under Rule 13.04 shall terminate upon one or
more of the following events:
1.
The transfer of all active client files to attorneys who take responsibility for the representation
or upon distribution of such files and any client property to the client in accordance with the custodian
agreement and in compliance with applicable Disciplinary Rules of Professional Conduct;
2.
Entry of an order terminating the custodianship from a court with jurisdiction over the practice
under Rules 13.02 and 13.03.
3.
The return of the appointing attorney to his or her practice prior to completion of the
custodianship and resumption of representation of active client matters with the competence to
conduct such representation.
In the event there is disagreement about whether the appointing attorney is competent to resume
representation of a client matter upon return to the practice, either the appointed custodian or the
appointing attorney may petition for a determination and order of a court under Rules 13.02 and 13.03
concerning the resumption of the practice by the appointing attorney and termination of the
custodianship. An appointed custodian may also petition the court for an order concerning the proper
disposition of dormant or closed client files, distribution of active files for which a client is
nonresponsive or cannot be located, and for proper disbursement of any client property, including client
funds held in an IOLTA account.

4848-0492-2304.2
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June 16, 2020
TO:

Prospective Clients Rule Subcommittee (Claude Ducloux and Amy Bresnen)

FROM: Vincent R. Johnson
RE:

Adding a “Duties to Prospective Client” Rule to the Texas Disciplinary Rules

In 2002, the ABA House of Delegates promulgated Model Rule 1.18, entitled “Duties to Prospective
Client.” That rule was based on § 15 of the Restatement (Third) of the Law Governing Lawyers (2000),
which states that a lawyer owes a prospective client a duty to: protect confidential information; avoid
adverse representation in a substantially related matter; safeguard property entrusted to the lawyer;
and exercise care in giving preliminary advice. 1 The ABA made minor changes to Model Rule 1.18 in
2012. The current version of the rule is set forth in Appendix A (page 1).
A vast majority of states have adopted a prospective client rule based on Model Rule 1.18, often in
terms identical to the ABA language (e.g., AK, DE, IN, IA, KS, KY, LA, ME, MA, MI, NE, OK, RI, SD, UT, WV,
WI). State variations are shown in Appendix A (pages 2-9). There is a high degree of consensus that a
rule addressing the duties owed by lawyers to prospective clients is an appropriate, if not essential,
component of a state ethics code.
Texas is one of only five states that have not adopted any disciplinary rule on duties to prospective
clients (AL, GA, MS, TX, and VA). Yet questions about the duties owed by Texas lawyers to prospective
clients have long confronted members of the bar. 2 A proposed rule on the duties owed by lawyers to
prospective clients was defeated in the failed 2011 State Bar Referendum. See Appendix B.
I recommend that we propose the adoption of a rule patterned as closely as possible on ABA Model Rule
1.18. The reason for taking this approach is that the ABA Model Rule is what has been taught in law
schools and tested on the Multistate Professional Responsibility Examination for nearly a full generation.
Unless there is good reason for variation, we should minimize confusion about whether Texas differs
from the Model Rule.
The following paragraphs shows in redlined format how I would propose to change Model Rule 1.18 for
addition to the Texas Rules (presumably as Texas Disciplinary Rule 1.18):
Rule 1.18 Duties to Prospective Client
(a) A person who consults with a lawyer about the possibility of forming a client-lawyer
relationship with respect to a matter is a prospective client.
(b) Even when no client-lawyer relationship ensues, a lawyer who has learned information from
a prospective client shall not use or reveal that information, except as Rule 1.9 would permit
with respect to information of a former client.as these Rules would permit or require with
GEOFFREY HAZARD, et al., THE LAW OF LAWYERING § 23.02 (4th ed., 2017 Supp.).
See, e.g., Texas Ethics Opinion 463 (1989) (“No provision of the Texas Code of Professional Responsibility
prevents an attorney from using for the benefit of his client information obtained from a prospective client that is
neither confidential nor secret.”).
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respect to a client, or if the information has become generally known or would not be
disadvantageous to the former prospective client. 3
(c) A lawyer subject to paragraph (b) shall not represent a client with interests materially
adverse to those of a prospective client in the same or a substantially related matter if the
lawyer received information from the prospective client that could be significantly harmful to
that person in the matter, except as provided in paragraph (d). If a lawyer is disqualified from
representation under this paragraph, no lawyer in a firm with which that lawyer is associated
may knowingly undertake or continue representation in such a matter, except as provided in
paragraph (d).
(d) When the lawyer has received disqualifying information as defined in paragraph (c),
representation is permissible if:
(1) both the affected client and the prospective client have given informed consent, confirmed
in writing, or:
(2) the lawyer who received the information took reasonable measures to avoid exposure to
more disqualifying information than was reasonably necessary to determine whether to
represent the prospective client; and
(i) the disqualified lawyer is timely screened from any participation in the matter and is not
directly apportioned any no part of the fee therefrom; and
(ii) written notice is promptly given to the prospective client.

Comment
Client-Lawyer Relationship
[1] Prospective clients, like clients, may disclose information to a lawyer, place documents or
other property in the lawyer's custody, or rely on the lawyer's advice. A lawyer's consultations
with a prospective client usually are limited in time and depth and leave both the prospective
client and the lawyer free (and sometimes required) to proceed no further. Hence, prospective
clients should receive some but not all of the protection afforded clients.

The reference in Model Rule 1.18(b) to Model Rule 1.9 provides an easy cross-reference to language in the
“Duties to Former Clients” rule, which states:
(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has
formerly represented a client in a matter shall not thereafter:
(1) use information relating to the representation to the disadvantage of the former client except
as these Rules would permit or require with respect to a client, or when the information has become
generally known; or
(2) reveal information relating to the representation except as these Rules would permit or
require with respect to a client.
However, there is no similar language in the parallel Texas rule (Rule 1.09, Conflict of Interest: Former Client).
Therefore, the substance of the cross-reference in Model Rule 1.18 has been written into the text of the proposed
Texas Rule.
3
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[2] A person becomes a prospective client by consulting with a lawyer about the possibility of
forming a client-lawyer relationship with respect to a matter. Whether communications,
including written, oral, or electronic communications, constitute a consultation depends on the
circumstances. For example, a consultation is likely to have occurred if a lawyer, either in
person or through the lawyer’s advertising in any medium, specifically requests or invites the
submission of information about a potential representation without clear and reasonably
understandable warnings and cautionary statements that limit the lawyer’s obligations, and a
person provides information in response. See also Comment [4]. In contrast, a consultation
does not occur if a person provides information to a lawyer in response to advertising that
merely describes the lawyer’s education, experience, areas of practice, and contact information,
or provides legal information of general interest. Such a person communicates information
unilaterally to a lawyer, without any reasonable expectation that the lawyer is willing to discuss
the possibility of forming a client-lawyer relationship, and is thus not a "prospective client."
Moreover, a person who communicates with a lawyer for the purpose of disqualifying the
lawyer is not a “prospective client.” A person who communicates information to a lawyer for
purposes which do not include a good faith intention to retain the lawyer in the subject matter
of the consultation is not a “prospective client” within the meaning of this Rule. 4
[3] It is often necessary for a prospective client to reveal information to the lawyer during an
initial consultation prior to the decision about formation of a client-lawyer relationship. The
lawyer often must learn such information to determine whether there is a conflict of interest
with an existing client and whether the matter is one that the lawyer is willing to undertake.
Paragraph (b) prohibits the lawyer from using or revealing that information, except as permitted
by Rule 1.9with limited exceptions, even if the client or lawyer decides not to proceed with the
representation. The duty exists regardless of how brief the initial conference may be.
[4] In order to avoid acquiring disqualifying information from a prospective client, a lawyer
considering whether or not to undertake a new matter should limit the initial consultation to
only such information as reasonably appears necessary for that purpose. Where the information
indicates that a conflict of interest or other reason for non-representation exists, the lawyer
should so inform the prospective client or decline the representation. If the prospective client
wishes to retain the lawyer, and if consent is possible under Rule 1.067, then consent from all
affected present or former clients must be obtained before accepting the representation.
[5] A lawyer may condition a consultation with a prospective client on the person's informed
consent that no information disclosed during the consultation will prohibit the lawyer from
representing a different client in the matter. See Rule 1.0(e) for the definition of informed
consent. If the agreement expressly so provides, the prospective client may also consent to the
lawyer's subsequent use of information received from the prospective client.
[6] Even in the absence of an agreement, under paragraph (c), the lawyer is not prohibited from
representing a client with interests adverse to those of the prospective client in the same or a
substantially related matter unless the lawyer has received from the prospective client
information that could be significantly harmful if used in the matter.
4

Similar to Nevada Rule 1.18(e).
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[7] Under paragraph (c), the prohibition in this Rule is imputed to other lawyers as provided in
Rule 1.10, but, under paragraph (d)(1), imputation may be avoided if the lawyer obtains the
informed consent, confirmed in writing, of both the prospective and affected clients. In the
alternative, imputation may be avoided if the conditions of paragraph (d)(2) are met and all
disqualified lawyers are timely screened and written notice is promptly given to the prospective
client. See Rule 1.0(k) (requirements for screening procedures). Paragraph (d)(2)(i) does not
prohibit the screened lawyer from receiving a salary or partnership share established by prior
independent agreement, but that lawyer may not receive compensation directly related to the
matter in which the lawyer is disqualified.
[8] Notice, including a general description of the subject matter about which the lawyer was
consulted, and of the screening procedures employed, generally should be given as soon as
practicable after the need for screening becomes apparent.
[9] For the duty of competence of a lawyer who gives assistance on the merits of a matter to a
prospective client, see Rule 1.01. For a lawyer's duties when a prospective client entrusts
valuables or papers to the lawyer's care, see Rule 1.145.
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June 19, 2020
TO:

Sale of Law Practice Subcommittee (Claude Ducloux and Amy Bresnen)

FROM: Vincent R. Johnson, VRJ
RE:

Adding a “Sale of Law Practice” Rule to the Texas Disciplinary Rules

“Until the late twentieth century, it was considered unethical to sell a law practice. . . . [I]t was said to
violate rules against disclosing confidences, compensating someone for securing legal business, and
sharing fees with nonlawyers.” 1 Thus, “[u]ntil 1990, lawyers were unable to sell any part of a law
practice except for the physical assets such as furniture, office equipment, and books.” 2
In 1990, the American Bar Association adopted Model Rule 1.17 (later revised), which expressly permits
the sale of a law practice, if certain requirements are met. Texas never adopted any version of Model
Rule 1.17. Apparently, no such rule was proposed in the 2011 State Bar Referendum.
In late 2015, an article in the Houston Lawyer lamented:
[T]he American Bar Association has a rule that allows a lawyer to sell the practice, but after
diligent search in the Texas Disciplinary Rules of Professional Conduct (“DR”), a rule like that is
nowhere to be found. Further research reveals that all of the states have such a rule except for
Texas, Alabama, and Louisiana. 3
The same article discussed the difficulties of identifying and resolving the ethical uncertainties related to
the sale of a law practice in the absence of a comprehensive provision similar to Model Rule 1.17. The
author concluded that:
It is time for Texas to join the majority and adopt a workable and practical rule for the benefit of
not only the lawyers, and their families, but also for the benefit of the clients that Texas lawyers
are privileged to serve. 4
The following paragraphs show in redlined format how I would propose to change Model Rule 1.17 for
addition to the Texas ethics rules (perhaps as Texas Disciplinary Rule 1.17):

Rule 1.17 Sale of Law Practice
A lawyer or a law firm may sell or purchase a law practice, or an area of law practice, including
good will, if the following conditions are satisfied:

1.17 Sale of Law Practice, ANN. MOD. RULES PROF. COND. § 1.17 (9th ed. 2019).
Facilitating the Sale of a Law Practice, ABA Formal Op. 14-468.
3
James E. Brill, Sale of a Practice: When It's Time, It's Time, 53 HOUS. LAW. 10, 10 (November/December 2015).
4
Id. at 13.
1
2
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(a) The seller ceases to engage in the private practice of law, or in the area of practice that has
been sold, [in the geographic area] [in the jurisdiction] (a jurisdiction may elect either version) in
the geographic area in which the practice has been conducted;
(b) The entire practice, or the entire area of practice, is sold to one or more lawyers or law firms;
(c) The seller gives written notice to each of the seller's clients regarding:
(1) the proposed sale;
(2) the client's right to retain other counsel or to take possession of the file; and
(3) the fact that the client's consent to the transfer of the client's files will be presumed
if the client does not take any action or does not otherwise object within ninety (90)
days of receipt of the notice.
If a client cannot be given notice, the representation of that client may be transferred to the
purchaser only upon entry of an order so authorizing by a court having jurisdiction. The seller
may disclose to the court in camera information relating to the representation only to the
extent necessary to obtain an order authorizing the transfer of a file.
(d) The fees charged clients shall not be increased by reason of the sale.

Comment
[1] The practice of law is a profession, not merely a business. Clients are not commodities that
can be purchased and sold at will. Pursuant to this Rule, when a lawyer or an entire firm ceases
to practice, or ceases to practice in an area of law, and other lawyers or firms take over the
representation, the selling lawyer or firm may obtain compensation for the reasonable value of
the practice as may withdrawing partners of law firms. See Rules 5.04 (Professional
Independence of a Lawyer) and 5.06 (Restrictions on Right to Practice).
Termination of Practice by the Seller
[2] The requirement that all of the private practice, or all of an area of practice, be sold is
satisfied if the seller in good faith makes the entire practice, or the area of practice, available for
sale to the purchasers. The fact that a number of the seller's clients decide not to be
represented by the purchasers but take their matters elsewhere, therefore, does not result in a
violation. Return to private practice as a result of an unanticipated change in circumstances does
not necessarily result in a violation. For example, a lawyer who has sold the practice to accept
an appointment to judicial office does not violate the requirement that the sale be attendant to
cessation of practice if the lawyer later resumes private practice upon being defeated in a
contested or a retention an election for the office or resigns from a judiciary position.
[3] The requirement that the seller cease to engage in the private practice of law does not
prohibit employment as a lawyer on the staff of a public agency or a legal services entity that
provides legal services to the poor, or as in-house counsel to a business.
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[4] The Rule permits a sale of an entire practice attendant upon retirement from the private
practice of law within the jurisdiction. Its provisions, therefore, accommodate the lawyer who
sells the practice on the occasion of moving to another state. Some states are so large that a
move from one locale therein to another is tantamount to leaving the jurisdiction in which the
lawyer has engaged in the practice of law. To also accommodate lawyers so situated, states may
permit the sale of the practice when the lawyer leaves the geographical area of the
practice.rather than the jurisdiction. The alternative desired should be indicated by selecting
one of the two provided for in Rule 1.17(a).
[5] This Rule also permits a lawyer or law firm to sell an area of practice. If an area of practice is
sold and the lawyer remains in the active practice of law, the lawyer must cease accepting any
matters in the area of practice that has been sold, either as counsel or co-counsel or by
assuming joint responsibility for a matter in connection with the division of a fee with another
lawyer as would otherwise be permitted by Rule 1.04(f)5(e). For example, a lawyer with a
substantial number of estate planning matters and a substantial number of probate
administration cases may sell the estate planning portion of the practice but remain in the
practice of law by concentrating on probate administration; however, that practitioner may not
thereafter accept any estate planning matters. Although a lawyer who leaves a jurisdiction or
geographical area typically would sell the entire practice, this Rule permits the lawyer to limit
the sale to one or more areas of the practice, thereby preserving the lawyer's right to continue
practice in the areas of the practice that were not sold.
Sale of Entire Practice or Entire Area of Practice
[6] The Rule requires that the seller's entire practice, or an entire area of practice, be sold. The
prohibition against sale of less than an entire practice area protects those clients whose matters
are less lucrative and who might find it difficult to secure other counsel if a sale could be limited
to substantial fee-generating matters. The purchasers are required to undertake all client
matters in the practice or practice area, subject to client consent. This requirement is satisfied,
however, even if a purchaser is unable to undertake a particular client matter because of a
conflict of interest.
Client Confidences, Consent and Notice
[7] Negotiations between seller and prospective purchaser prior to disclosure of information
relating to a specific representation of an identifiable client no more violate the confidentiality
provisions of Model Rule 1.056 than do preliminary discussions concerning the possible
association of another lawyer or mergers between firms, with respect to which client consent is
not required. See Rule 1.6(b)(7). A lawyer may reveal information relating to the representation
of a client to the extent the lawyer reasonably believes necessary to detect and resolve conflicts
of interest arising from the lawyer's change of employment or from changes in the composition
or ownership of a firm, but only if the revealed information would not compromise the
attorney-client privilege or otherwise prejudice the client. 5 Providing the purchaser access to
The Texas Disciplinary Rules do not contain a provision similar to the language found in Model Rule 1.6(b)(7).
Therefore, the reference to that provision has been eliminated. However, the substance of the rule, which is
consistent with Texas law, has been written into the Comment.
5
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detailed information relating to the representation, such as the client's file, however, requires
client consent. The Rule provides that before such information can be disclosed by the seller to
the purchaser the client must be given actual written notice of the contemplated sale, including
the identity of the purchaser, and must be told that the decision to consent or make other
arrangements must be made within 90 days. If nothing is heard from the client within that time,
consent to the sale is presumed.
[8] A lawyer or law firm ceasing to practice cannot be required to remain in practice because
some clients cannot be given actual notice of the proposed purchase. Since these clients cannot
themselves consent to the purchase or direct any other disposition of their files, the Rule
requires an order from a court having jurisdiction authorizing their transfer or other disposition.
The court can be expected to determine whether reasonable efforts to locate the client have
been exhausted, and whether the absent client's legitimate interests will be served by
authorizing the transfer of the file so that the purchaser may continue the representation.
Preservation of client confidences requires that the petition for a court order be considered in
camera. (A procedure by which such an order can be obtained needs to be established in
jurisdictions in which it presently does not exist).
[9] All elements of client autonomy, including the client's absolute right to discharge a lawyer
and transfer the representation to another, survive the sale of the practice or area of practice.
Fee Arrangements Between Client and Purchaser
[10] The sale may not be financed by increases in fees charged the clients of the practice.
Existing arrangements between the seller and the client as to fees and the scope of the work
must be honored by the purchaser.
Other Applicable Ethical Standards
[11] Lawyers participating in the sale of a law practice or a practice area are subject to the
ethical standards applicable to involving another lawyer in the representation of a client. These
include, for example, the seller's obligation to exercise competence in identifying a purchaser
qualified to assume the practice and the purchaser's obligation to undertake the representation
competently (see Rule 1.01); the obligation to avoid disqualifying conflicts, and to secure the
client's informed consent for those conflicts that can be agreed to (see Rule 1.067 regarding
conflicts and Rule 1.00(e) for the definition of informed consent) 6; and the obligation to protect
information relating to the representation (see Rules 1.056 and 1.09).
[12] If approval of the substitution of the purchasing lawyer for the selling lawyer is required by
the rules of any tribunal in which a matter is pending, such approval must be obtained before
the matter can be included in the sale (see Rule 1.156).

The following definition of “informed consent,” borrowed from Model Rule 1.0(e), should be added to Rule 1.00
Terminology:
“Informed consent” denotes the agreement by a person to a proposed course of conduct after the lawyer
has communicated adequate information and explanation about the material risks of and reasonably
available alternatives to the proposed course of conduct.

6
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Applicability of the Rule
[13] This Rule applies to the sale of a law practice of a deceased, disabled or disappeared lawyer.
Thus, the seller may be represented by a non-lawyer representative not subject to these Rules.
Since, however, no lawyer may participate in a sale of a law practice which does not conform to
the requirements of this Rule, the representatives of the seller as well as the purchasing lawyer
can be expected to see to it that they are met.
[14] Admission to or retirement from a law partnership or professional association, retirement
plans and similar arrangements, and a sale of tangible assets of a law practice, do not constitute
a sale or purchase governed by this Rule.
[15] This Rule does not apply to the transfers of legal representation between lawyers when
such transfers are unrelated to the sale of a practice or an area of practice.
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June 19, 2020
TO:

Terminology Subcommittee (Claude Ducloux and Amy Bresnen)

FROM: Vincent R. Johnson VRJ
RE:

Amending the Terminology Provisions of the Texas Disciplinary Rules

In the course of making revisions to the Texas ethics rules that sometimes reflect terminology used in
the Model Rules, we have begun to use words that are defined in the Terminology section of the Model
Rules. Some of those defines terms should be incorporated into the Texas rules.
The interlineations below show how I think the current Texas terminology section should be changed.

Rule 1.00 Terminology [the paragraphs below should be numbered (a), (b), etc., once the list is
final}
“Adjudicatory Official” denotes a person who serves on a Tribunal.
“Adjudicatory Proceeding” denotes the consideration of a matter by a Tribunal.
“Belief” or “Believes” denotes that the person involved actually supposed the fact in question to
be true. A person’s belief may be inferred from circumstances.
“Competent” or “Competence” denotes possession or the ability to timely acquire the legal
knowledge, skill, and training reasonably necessary for the representation of the client.
“Consult” or “Consultation” denotes communication of information and advice reasonably
sufficient to permit the client to appreciate the significance of the matter in question.
“Confirmed in writing,” when used in reference to the informed consent of a person, denotes
informed consent that is given in writing by the person or a writing that a lawyer promptly
transmits to the person confirming an oral informed consent. See paragraph (___e) for the
definition of “informed consent.” If it is not feasible to obtain or transmit the writing at the time
the person gives informed consent, then the lawyer must obtain or transmit it within a
reasonable time thereafter. 1
“Firm” or “Law firm” denotes a lawyer or lawyers in a private firm; or a lawyer or lawyers
employed in the legal department of a corporation, legal services organization, or other
organization, or in a unit of government.
“Fitness” denotes those qualities of physical, mental and psychological health that enable a
person to discharge a lawyer’s responsibilities to clients in conformity with the Texas

“Confirmed in writing” is a term used in the proposed rule on Duties to Prospective Clients, tentatively
numbered proposed Texas Rule 1.18(d)(1).
1
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Disciplinary Rules of Professional Conduct. Normally a lack of fitness is indicated most clearly by
a persistent inability to discharge, or unreliability in carrying out, significant obligations.
“Fraud” or “Fraudulent” denotes conduct having a purpose to deceive and not merely negligent
misrepresentation or failure to apprise another of relevant information.
“Informed consent” denotes the agreement by a person to a proposed course of conduct after
the lawyer has communicated adequate information and explanation about the material risks of
and reasonably available alternatives to the proposed course of conduct. 2
“Knowingly,” “Known,” or “Knows” denotes actual knowledge of the fact in question. A
person’s knowledge may be inferred from circumstances.
“Law firm”: see “Firm.”
“Partner” denotes an individual or corporate member of a partnership or a shareholder in a law
firm organized as a professional corporation.
“Person” includes a legal entity as well as an individual.
“Reasonable” or “Reasonably” when used in relation to conduct by a lawyer denotes the
conduct of a reasonably prudent and competent lawyer.
“Reasonable belief” or “Reasonably believes” when used in reference to a lawyer denotes that
the lawyer believes the matter in question and that the circumstances are such that the belief is
reasonable.
“Should know” when used in reference to a lawyer denotes that a reasonable lawyer under the
same or similar circumstances would know the matter in question.
“Screened” denotes the isolation of a lawyer from any participation in a matter through the
timely imposition of procedures within a firm that are reasonably adequate under the
circumstances to protect information that the isolated lawyer is obligated to protect under
these Rules or other law. 3
“Substantial” when used in reference to degree or extent denotes a matter of meaningful
significance or involvement.
“Tribunal” denotes any governmental body or official or any other person engaged in a process
of resolving a particular dispute or controversy. “Tribunal” includes such institutions as courts
and administrative agencies when engaging in adjudicatory or licensing activities as defined by
applicable law or rules of practice or procedure, as well as judges, magistrates, special masters,
referees, arbitrators, mediators, hearing officers and comparable persons empowered to
resolve or to recommend a resolution of a particular matter; but it does not include jurors,
The term “informed consent” is used in various provisions in the current Texas ethics rules (see, e.g., TDRPC Rule
1.01(a)(1) & cmts. 4 & 5; Rule 1.06 cmts. 2, 7, 8, & 9), as well as in the proposed rules on Sale of a Law Practice and
Duties to Prospective Clients.
3
The term “screened” is used in the proposed rule on Duties to Prospective Clients, as well as in the current rules
on Successive Government and Private Employment (Rule 1.10) and Adjudicatory Official or Law Clerk (Rule 1.11).
2
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prospective jurors, legislative bodies or their committees, members or staffs, nor does it include
other governmental bodies when acting in a legislative or rule-making capacity.
“Writing” or “written” denotes a tangible or electronic record of a communication or
representation, including handwriting, typewriting, printing, photostating, photography, audio
or videorecording, and electronic communications. A “signed” writing includes an electronic
sound, symbol or process attached to or logically associated with a writing and executed or
adopted by a person with the intent to sign the writing. 4

Comment
Confirmed in Writing
[1] If it is not feasible to obtain or transmit a written confirmation at the time the client gives
informed consent, then the lawyer must obtain or transmit it within a reasonable time
thereafter. If a lawyer has obtained a client’s informed consent, the lawyer may act in reliance
on that consent so long as it is confirmed in writing within a reasonable time thereafter.
[2] Whether two or more lawyers constitute a firm can depend on the specific facts. For
example, two practitioners who share office space and occasionally consult or assist each other
ordinarily would not be regarded as constituting a firm. However, if they present themselves to
the public in a way that suggests that they are a firm or conduct themselves as a firm, they
should be regarded as a firm for purposes of the Rules. The terms of any formal agreement
between associated lawyers are relevant in determining whether they are a firm, as is the fact
that they have mutual access to information concerning the clients they serve. Furthermore, it is
relevant in doubtful cases to consider the underlying purpose of the Rule that is involved. A
group of lawyers could be regarded as a firm for purposes of the Rule that the same lawyer
should not represent opposing parties in litigation, while it might not be so regarded for
purposes of the Rule that information acquired by one lawyer is attributed to another.
[3] With respect to the law department of an organization, including the government, there is
ordinarily no question that the members of the department constitute a firm within the
meaning of the Rules of Professional Conduct. There can be uncertainty, however, as to the
identity of the client. For example, it may not be clear whether the law department of a
corporation represents a subsidiary or an affiliated corporation, as well as the corporation by
which the members of the department are directly employed. A similar question can arise
concerning an unincorporated association and its local affiliates.
[4] Similar questions can also arise with respect to lawyers in legal aid and legal services
organizations. Depending upon the structure of the organization, the entire organization or
different components of it may constitute a firm or firms for purposes of these Rules.
Fraud

The terms “writing” or “written” are used at various points in the current Texas ethics rules (e.g., the rule on
contingent fees) and in the proposed rules (e.g. the proposed rule on sale of a law practice).

4
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[5] When used in these Rules, the terms “fraud” or “fraudulent” refer to conduct that is
characterized as such under the substantive or procedural law of the applicable jurisdiction and
has a purpose to deceive. This does not include merely negligent misrepresentation or negligent
failure to apprise another of relevant information. For purposes of these Rules, it is not
necessary that anyone has suffered damages or relied on the misrepresentation or failure to
inform.
Informed Consent
[6] Many of the Rules of Professional Conduct require the lawyer to obtain the informed consent
of a client or other person (e.g., a former client or, under certain circumstances, a prospective
client) before accepting or continuing representation or pursuing a course of conduct. See, e.g.,
Rules 1.2(c), 1.6(a) and 1.7(b). The communication necessary to obtain such consent will vary
according to the Rule involved and the circumstances giving rise to the need to obtain informed
consent. The lawyer must make reasonable efforts to ensure that the client or other person
possesses information reasonably adequate to make an informed decision. Ordinarily, this will
require communication that includes a disclosure of the facts and circumstances giving rise to
the situation, any explanation reasonably necessary to inform the client or other person of the
material advantages and disadvantages of the proposed course of conduct and a discussion of
the client’s or other person’s options and alternatives. In some circumstances it may be
appropriate for a lawyer to advise a client or other person to seek the advice of other counsel. A
lawyer need not inform a client or other person of facts or implications already known to the
client or other person; nevertheless, a lawyer who does not personally inform the client or other
person assumes the risk that the client or other person is inadequately informed and the
consent is invalid. In determining whether the information and explanation provided are
reasonably adequate, relevant factors include whether the client or other person is experienced
in legal matters generally and in making decisions of the type involved, and whether the client
or other person is independently represented by other counsel in giving the consent. Normally,
such persons need less information and explanation than others, and generally a client or other
person who is independently represented by other counsel in giving the consent should be
assumed to have given informed consent.
[7] Obtaining informed consent will usually require an affirmative response by the client or
other person. In general, a lawyer may not assume consent from a client’s or other person’s
silence. Consent may be inferred, however, from the conduct of a client or other person who
has reasonably adequate information about the matter.
Screened
[8] This definition applies to situations where screening of a personally disqualified lawyer is
permitted to remove imputation of a conflict of interest under Rules that expressly permit
screening.
[9] The purpose of screening is to assure the affected parties that confidential information
known by the personally disqualified lawyer remains protected. The personally disqualified
lawyer should acknowledge the obligation not to communicate with any of the other lawyers in
the firm with respect to the matter. Similarly, other lawyers in the firm who are working on the
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matter should be informed that the screening is in place and that they may not communicate
with the personally disqualified lawyer with respect to the matter. Additional screening
measures that are appropriate for the particular matter will depend on the circumstances. To
implement, reinforce and remind all affected lawyers of the presence of the screening, it may be
appropriate for the firm to undertake such procedures as a written undertaking by the screened
lawyer to avoid any communication with other firm personnel and any contact with any firm
files or other information, including information in electronic form, relating to the matter,
written notice and instructions to all other firm personnel forbidding any communication with
the screened lawyer relating to the matter, denial of access by the screened lawyer to firm files
or other information, including information in electronic form, relating to the matter and
periodic reminders of the screen to the screened lawyer and all other firm personnel.
[10] In order to be effective, screening measures must be implemented as soon as practical
after a lawyer or law firm knows or reasonably should know that there is a need for screening.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Texas Disciplinary Rules of Professional Conduct
Rule 1.05. Confidentiality of Information
(Confidentiality and Clients Contemplating Suicide)
Below is the timeline for proposed changes to Rule 1.05 of the Texas Disciplinary Rules of
Professional Conduct, relating to the disclosure of confidential information and clients
contemplating suicide.
INITIATED – January 16, 2020
PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and
(2) the Texas Bar Journal within six months of initiation of the rule proposal process.
•
•

Texas Register – March 27, 2020 (Complete)
Texas Bar Journal – April 2020 (Complete)

NOTE: Publications will include details on dates and participation methods for the comment
period and the public hearing.
COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date
a proposed rule is published to submit comments on the rule to the Committee.
The Committee accepted public comments through June 20, 2020.
PUBLIC HEARING – The Committee held a public hearing by teleconference on June 18, 2020.
FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed
rule to the Board of Directors not later than the 60th day after the final day of the comment
period. This vote must be held at a meeting open to the public and with notice to the public.
The deadline to vote is August 19, 2020. Therefore, the Committee must vote at its July 8,
2020, or August 5, 2020, meeting.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Texas Disciplinary Rules of Professional Conduct
Rule 8.03. Reporting Professional Misconduct
Texas Rules of Disciplinary Procedure
Rule 1.06. Definitions
Rule 9.01 Orders From Other Jurisdictions
(Reciprocal Discipline)
Below is the timeline for proposed changes to Rule 8.03 of the Texas Disciplinary Rules of
Professional Conduct, and to Rules 1.06 and 9.01 of the Texas Rules of Disciplinary Procedure,
relating to reporting professional misconduct and reciprocal discipline.
INITIATED – February 5, 2020
PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and
(2) the Texas Bar Journal within six months of initiation of the rule proposal process.
•
•

Texas Register – March 27, 2020 (Complete)
Texas Bar Journal – April 2020 (Complete)

NOTE: Publications will include details on dates and participation methods for the comment
period and the public hearing.
COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date
a proposed rule is published to submit comments on the rule to the Committee.
The Committee accepted public comments through June 20, 2020.
PUBLIC HEARING – The Committee held a public hearing by teleconference on June 18, 2020.
FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed
rule to the Board of Directors not later than the 60th day after the final day of the comment
period. This vote must be held at a meeting open to the public and with notice to the public.
The deadline to vote is August 19, 2020. Therefore, the Committee must vote at its July 8,
2020, or August 5, 2020, meeting.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Texas Rules of Disciplinary Procedure
Rule 13.05. Voluntary Appointment of Custodian Attorney to
Act During Disability
Below is the timeline for proposed Rule 13.05 of the Texas Rules of Disciplinary Procedure,
pertaining to the voluntary appointment of a custodian attorney to assist during a temporary
cessation of practice related to a disability.
INITIATED – May 6, 2020
PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and
(2) the Texas Bar Journal within six months of initiation of the rule proposal process.
•
•

Texas Register – May 22, 2020 (Complete)
Texas Bar Journal – June 2020 (Complete)

NOTE: Publications will include details on dates and participation methods for the comment
period and the public hearing.
COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date
a proposed rule is published to submit comments on the rule to the Committee.
The Committee will accept public comments through July 6, 2020.
PUBLIC HEARING – The Committee held a public hearing by teleconference on June 18, 2020.
FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed
rule to the Board of Directors not later than the 60th day after the final day of the comment
period. This vote must be held at a meeting open to the public and with notice to the public.
The deadline to vote is September 4, 2020. Therefore, the Committee must vote at its July 8,
2020, or August 5, 2020, meeting.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Texas Disciplinary Rules of Professional Conduct
Duties to Prospective Client
Below is the timeline for a proposed rule relating to duties to prospective clients.
INITIATED – June 18, 2020
PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and
(2) the Texas Bar Journal within six months of initiation of the rule proposal process.
•
•

Texas Register – TBD
Texas Bar Journal – TBD

NOTE: Publications will include details on dates and participation methods for the comment
period and the public hearing.
COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date
a proposed rule is published to submit comments on the rule to the Committee.
PUBLIC HEARING – TBD
FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed
rule to the Board of Directors not later than the 60th day after the final day of the comment
period. This vote must be held at a meeting open to the public and with notice to the public.
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