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Date and Time:
Location:

10:30 a.m., Thursday, June 6, 2019
Texas Law Center – Room 101
1414 Colorado Street, Austin, Texas 78701

1. Call to Order; Roll Call
2. Comments from the Chair
3. Public Hearings:
A. Proposed Rule 6.05. Conflict of Interest Exceptions for Nonprofit and Limited Pro
Bono Legal Services, Texas Disciplinary Rules of Professional Conduct (TDRPC)
B. Revised Proposal on Lawyer Advertising Rules (Part VII. Information about Legal
Services, TDRPC)
4. Communication to the Committee from the Public
5. Approval of the Minutes of the Last Meeting (Pages 2 – 4)
6. Discussion: Submission of Proposed Rule 1.01, TDRPC, to Board of Directors (Page 5)
7. Discussion: Proposed Rule 6.05. Conflict of Interest Exceptions for Nonprofit and Limited
Pro Bono Legal Services, TDRPC (Pages 6 – 7)
8. Discussion: Revised Proposal on Lawyer Advertising Rules (Part VII. Information about
Legal Services, TDRPC) (Pages 8 – 41)
9. Proposed Rule Timelines (Pages 42 – 44)
10. Agenda Items for Next Meetings
11. Future Meeting Dates (Pages 45 – 46)
12. Adjourn

Under the Americans with Disabilities Act, an individual with a disability is entitled to have an
equal opportunity for effective communication and participation in public meetings. Reasonable
modifications and equal access to communications will be provided upon request. An individual
with a disability who may need an accommodation is requested to notify Chielsey Barber at (800)
204-2222 or (512) 427-1463 at least two days before the scheduled meeting so that appropriate
arrangements can be made; TTY users route through RELAY Texas at 7-1-1.
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MEETING OF THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
May 8, 2019
Texas Law Center, Room 102
Austin, Texas
And by Teleconference
MINUTES
CALL TO ORDER; ROLL CALL
The meeting was called to order at 10:30 a.m.
Members Present: Chairman M. Lewis Kinard; Timothy Belton; Amy Bresnen; Claude Ducloux;
Hon. Dennise Garcia; Rick Hagen; Prof. Vincent Johnson; Karen Nicholson.
Members Not Present: W. Carl Jordan
State Bar of Texas Staff Present: Ray Cantu, Deputy Executive Director; Brad Johnson,
Disciplinary Rules and Referenda Attorney; Cory Squires, Staff Liaison.
A. COMMENTS FROM THE CHAIR
Mr. Kinard thanked those who have provided public input in the rule proposal process and
encouraged additional public feedback. Mr. Kinard addressed the Committee regarding the State
Bar of Texas Board of Directors’ recent approval of rule proposals dealing with clients with
diminished capacity and confidentiality in seeking ethics advice for a future petition to the Supreme
Court of Texas.
B. APPROVAL OF THE MINUTES OF THE LAST MEETING
Mr. Kinard addressed the Committee on this agenda item. Mr. Belton made a motion that the
Committee approve the minutes from the April 18, 2019, meeting. Mr. Ducloux seconded the
motion. The Committee voted in favor of the motion.
C.
PROPOSED ADVERTISING RULES, TEXAS DISCIPLINARY RULES OF
PROFESSIONAL CONDUCT (TDRPC) – DOCKET NO. 19-1
Mr. Kinard and Mr. Ducloux addressed the Committee regarding the advertising subcommittee’s
revised draft of the proposed lawyer advertising rules. Ms. Bresnen addressed the Committee
regarding pending legislation dealing with lawyer advertising and Vincent Johnson responded
with comments. The Committee discussed the advertising subcommittee’s revised draft,
including changes to make prior to publication. Brad Johnson addressed the Committee on issues
related to the advertisement of verdict or settlement amounts. The Committee further discussed
the revised draft of the proposed rules, including the issue of trade names. Professor Robert
Schuwerk provided feedback to the Committee regarding the proposed rules.
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The Committee discussed including a summary of the revised proposal on lawyer advertising
rules in the publication of the revised proposal. Vincent Johnson will prepare the summary.
Mr. Ducloux made a motion to publish the revised proposal on lawyer advertising rules with the
changes discussed and a public comment period to run through August 6, 2019. Vincent Johnson
seconded the motion. The Committee voted in favor of the motion. The Committee will hold
public hearings on the proposed advertising rules on June 6, 2019, and on July 23, 2019.
D. PROPOSED RULE 1.01. COMPETENT AND DILIGENT REPRESENTATION,
TDRPC – DOCKET NO. 18-8
Mr. Kinard addressed the Committee on proposed changes to Rule 1.01 (Competent and Diligent
Representation), TDRPC, including the timeline for action by the Committee. Vincent Johnson
addressed the Committee regarding the rule proposal and the Committee responded with
comments. The Committee discussed public comments received regarding the proposed rule.
Professor Schuwerk provided feedback to the Committee on the proposed rule. Vincent Johnson
discussed the draft proposed comments to the proposed rule.
Mr. Ducloux made a motion to recommend the proposed changes to Rule 1.01 to the Board of
Directors. Vincent Johnson seconded the motion. The Committee voted in favor of the motion.
E.
PROPOSED RULE 6.05. CONFLICT OF INTEREST EXCEPTIONS FOR
NONPROFIT AND LIMITED PRO BONO LEGAL SERVICES, TDRPC – DOCKET
NO. 18-7
Mr. Kinard addressed the Committee on proposed Rule 6.05 (Conflict of Interest Exceptions for
Nonprofit and Limited Pro Bono Legal Services), TDRPC. Professor Schuwerk provided
feedback to the Committee on the proposed rule and the Committee responded with comments.
The Committee further discussed the proposed rule and public comments received. The
Committee will conduct a second public hearing on the proposed rule at its June 6, 2019, quarterly
meeting.
F. PROPOSED RULE TIMELINES
Mr. Kinard addressed the Committee regarding proposed rule timelines.
G. AGENDA ITEMS FOR NEXT MEETINGS
Mr. Kinard addressed the Committee regarding the schedule for remaining meetings in 2019.
The Committee rescheduled its July monthly meeting. The Committee will meet on July 23,
2019, and will hold a second public hearing on the proposed advertising rules on that date. The
Committee will hold a quarterly meeting on September 3, 2019. The other scheduled meeting
dates for 2019 did not change.
ADJOURNMENT
Mr. Ducloux made a motion to adjourn. Mr. Hagen seconded the motion. The Committee voted
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in favor of the motion and the meeting adjourned at 11:45 a.m.
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 1.01. Competent and Diligent Representation
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible
for overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the committee
publishes the following proposed rule. The committee will accept comments concerning the proposed rule through May 1, 2019.
Comments can be submitted at texasbar.com/CDRR. A public hearing on the proposed rule will be held at 10:30 a.m. on April 18, 2019,
at the Texas Law Center.

Proposed Rule (Redline Version)

Proposed Rule (Clean Version)

Rule 1.01. Competent and Diligent Representation

Rule 1.01. Competent and Diligent Representation

(a) A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.

(a) A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.

(b) A lawyer shall act with reasonable diligence and promptness in
representing a client.

(b) A lawyer shall act with reasonable diligence and promptness in
representing a client.

(c)(a) A lawyer shall not accept or continue employment in a legal
matter which the lawyer knows or should know is beyond the
lawyer’s competence, unless:

(c) A lawyer shall not accept or continue employment in a legal
matter which the lawyer knows or should know is beyond the
lawyer's competence, unless:

(1) another lawyer who is competent to handle the matter is,
with the prior informed consent of the client, associated in
the matter; or

(1) another lawyer who is competent to handle the matter is,
with the prior informed consent of the client, associated in
the matter; or

(2) the advice or assistance of the lawyer is reasonably
required in an emergency and the lawyer limits the advice
and assistance to that which is reasonably necessary in the
circumstances.

(2) the advice or assistance of the lawyer is reasonably
required in an emergency and the lawyer limits the advice
and assistance to that which is reasonably necessary in the
circumstances.

(d)(b) In representing a client, a lawyer shall not:

(d) In representing a client, a lawyer shall not:

(1) neglect a legal matter entrusted to the lawyer; or

(1) neglect a legal matter entrusted to the lawyer; or

(2) frequently fail to carry out completely the obligations that
the lawyer owes to a client or clients.

(2) frequently fail to carry out completely the obligations that
the lawyer owes to a client or clients.

(e)(c) As used in this Rule, “neglect” signifies inattentiveness
involving a conscious disregard for the responsibilities owed to a
client or clients.

(e) As used in this Rule, “neglect” signifies inattentiveness involving
a conscious disregard for the responsibilities owed to a client or
clients.
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 6.05. Conflict of Interest Exceptions for Nonprofit
and Limited Pro Bono Legal Services
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible for
overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the committee publishes
the following proposed rule. The committee will accept comments concerning the proposed rule through July 1, 2019. Comments can be
submitted at texasbar.com/CDRR. A public hearing on the proposed rule will be held at 10:30 a.m. on April 18, 2019, at the Texas Law
Center in Austin, Texas.

Proposed Rule (Redline Version)
Rule 6.05. Conflict of Interest Exceptions for Nonprofit and Limited Pro Bono Legal Services
(a) The conflicts of interest limitations on representation in Rules 1.06, 1.07, and 1.09 do not prohibit a lawyer from providing, or offering to
provide, limited pro bono legal services unless the lawyer knows, at the time the services are provided, that the lawyer would be prohibited
by those limitations from providing the services.
(b) Lawyers in a firm with a lawyer providing, or offering to provide, limited pro bono legal services shall not be prohibited by the imputation
provisions of Rules 1.06, 1.07, and 1.09 from representing a client if that lawyer does not:
(1) disclose confidential information of the pro bono client to the lawyers in the firm; or
(2) maintain such information in a manner that would render it accessible to the lawyers in the firm.
(c) The eligibility information that an applicant is required to provide when applying for free legal services or limited pro bono legal services
from a program described in subparagraph (d)(1) by itself will not create a conflict of interest if:
(1) the eligibility information is not material to the legal matter; or
(2) the applicant’s provision of the eligibility information was conditioned on the applicant’s informed consent that providing this information
would not by itself prohibit a representation of another client adverse to the applicant.
(d) As used in this Rule, “limited pro bono legal services” means legal services that are:
(1) provided through a pro bono or assisted pro se program sponsored by a court, bar association, accredited law school, or nonprofit
legal services program;
(2) short-term services such as legal advice or other brief assistance with pro se documents or transactions, provided either in person
or by phone, hotline, internet, or video conferencing; and
(3) provided without any expectation of extended representation of the limited assistance client or of receiving any legal fees in that
matter.
(e) As used in this Rule, a lawyer is not “in a firm” with other lawyers solely because the lawyer provides limited pro bono legal services
with the other lawyers.
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Proposed Rule (Clean Version)
Rule 6.05. Conflict of Interest Exceptions for Nonprofit and Limited Pro Bono Legal Services
(a) The conflicts of interest limitations on representation in Rules 1.06, 1.07, and 1.09 do not prohibit a lawyer from providing, or offering to
provide, limited pro bono legal services unless the lawyer knows, at the time the services are provided, that the lawyer would be prohibited
by those limitations from providing the services.
(b) Lawyers in a firm with a lawyer providing, or offering to provide, limited pro bono legal services shall not be prohibited by the imputation
provisions of Rules 1.06, 1.07, and 1.09 from representing a client if that lawyer does not:
(1) disclose confidential information of the pro bono client to the lawyers in the firm; or
(2) maintain such information in a manner that would render it accessible to the lawyers in the firm.
(c) The eligibility information that an applicant is required to provide when applying for free legal services or limited pro bono legal services
from a program described in subparagraph (d)(1) by itself will not create a conflict of interest if:
(1) the eligibility information is not material to the legal matter; or
(2) the applicant’s provision of the eligibility information was conditioned on the applicant’s informed consent that providing this information
would not by itself prohibit a representation of another client adverse to the applicant.
(d) As used in this Rule, “limited pro bono legal services” means legal services that are:
(1) provided through a pro bono or assisted pro se program sponsored by a court, bar association, accredited law school, or nonprofit
legal services program;
(2) short-term services such as legal advice or other brief assistance with pro se documents or transactions, provided either in person
or by phone, hotline, internet, or video conferencing; and
(3) provided without any expectation of extended representation of the limited assistance client or of receiving any legal fees in that matter.
(e) As used in this Rule, a lawyer is not “in a firm” with other lawyers solely because the lawyer provides limited pro bono legal services
with the other lawyers.
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct

VII. INFORMATION ABOUT LEGAL SERVICES
(Revised Proposal on Lawyer Advertising Rules)
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible
for overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the Committee
publishes the following proposed rules. The Committee will accept comments concerning the proposed rules through August 6, 2019.
Comments can be submitted at texasbar.com/CDRR. The Committee will hold two public hearings on the proposed rules. The hearing
dates and locations are as follows:
June 6, 2019, 10:30 a.m. – Texas Law Center, Room 101 (1414 Colorado St., Austin, TX 78701)
July 23, 2019, 10:00 a.m. – Texas Law Center, Room 101 (1414 Colorado St., Austin, TX 78701)

Background and Summary

Proposed Rules (Clean Version)

In the December 2018 issue of the Texas Bar Journal and the
November 30, 2018, issue of the Texas Register, the Committee
published an initial draft of proposed changes to the Texas Disciplinary
Rules of Professional Conduct dealing with lawyer advertising.
Subsequently, numerous public comments were submitted to the
Committee, and many improvements were made to the draft.

Rule 7.01 Communications Concerning a Lawyer’s Services

The new draft, which appears below in “clean” and “redline” formats:
(1) continues the prohibition against the use of trade names (see
Rule 7.07); (2) continues to allow attorneys to seek pre-approval of
advertisements and solicitation communications (see Rule 7.04(c));
(3) continues to permit statements by a lawyer claiming certification
by an organization as a specialist only if the certification is awarded
by, or approved by, the Texas Board of Legal Specialization (see Rule
7.02(b)); (4) exempts from the ban on solicitation, and from various
filing requirements, communications directed to sophisticated business
clients or made by bona fide nonprofit legal aid organizations (see
Rule 7.03(b) and (c); Rule 7.05(a) and (f)); (5) exempts most parts of
law firm websites from filing requirements (see Rule 7.05(b)); (6)
defines the terms “advertisement” and “solicitation communication”
(see Rule 7.01(b)); (7) extends the ban on in-person solicitation to
telephone, social media, and electronic communications that are live
or electronically interactive (see Rule 7.03(a) and (b)); (8) exempts
certain nominal gifts from the ban against giving anything of value
to a person who makes a referral (see Rule 7.03(d)); (9) expands the
list of communications that are exempt from filing requirements
(see Rule 7.05); and (10) permits certain non-exclusive lawyer-tolawyer referral arrangements (see Rule 7.03(d)).
A draft of the proposed comments to the proposed lawyer advertising
rules is available at texasbar.com/CDRR (under “Docketed Requests”).
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(a) A lawyer shall not make or sponsor a false or misleading communication about the qualifications or services of a lawyer or law firm.
Information about legal services must be truthful and nondeceptive.
A communication is false or misleading if it contains a material
misrepresentation of fact or law, or omits a fact necessary to make
the statement considered as a whole not materially misleading. A
statement is misleading if there is a substantial likelihood that it will
lead a reasonable person to formulate a specific conclusion about
the lawyer or the lawyer’s services for which there is no reasonable
factual foundation, or if the statement is substantially likely to create
unjustified expectations about the results the lawyer can achieve.
(b) This Rule governs all communications about a lawyer’s services,
including advertisements and solicitation communications. For purposes
of Rules 7.01 to 7.07:
(1) An “advertisement” is a communication substantially motivated
by pecuniary gain that is made by or on behalf of a lawyer to
members of the public in general, which offers or promotes legal
services under circumstances where the lawyer neither knows nor
reasonably should know that the recipients need legal services
in particular matters.
(2) A “solicitation communication” is a communication substantially
motivated by pecuniary gain that is made by or on behalf of a
lawyer to a specific person who has not sought the lawyer’s advice
or services, which reasonably can be understood as offering to
provide legal services that the lawyer knows or reasonably
should know the person needs in a particular matter.
8
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(c) A law firm name may include the names of current members of
the firm and of deceased or retired members of the firm, or of a
predecessor firm, if there has been a succession in the firm identity.
The name of a lawyer holding a public office shall not be used in the
name of a law firm, or in communications on its behalf, during any
substantial period in which the lawyer is not actively and regularly
practicing with the firm. A law firm with an office in more than one
jurisdiction may use the same name or other professional designation
in each jurisdiction, but identification of the lawyers in an office of
the firm shall indicate the jurisdictional limitations on those not
licensed to practice in the jurisdiction where the office is located.
(d) A statement or disclaimer required by these Rules shall be sufficiently
clear that it can reasonably be understood by an ordinary person
and made in each language used in the communication. A statement
that a language is spoken or understood does not require a statement
or disclaimer in that language.
(e) A lawyer shall not state or imply that the lawyer can achieve
results by violence or means that violate these Rules or other law.
(f) A lawyer may state or imply that the lawyer practices in a partnership
or other business entity only when that is accurate.
(g) If a lawyer who advertises the amount of a verdict secured on behalf
of a client knows that the verdict was later reduced or reversed, or
that the case was settled for a lesser amount, the lawyer must state
in each advertisement of the verdict, with equal or greater prominence,
the amount of money that was ultimately received by the client.

that admits to membership or grants certification only on the basis
of published criteria which the Texas Board of Legal Specialization
has established as required for such certification.
(c) If an advertisement by a lawyer discloses a willingness to render
services on a contingent fee basis, the advertisement must state
whether the client will be obligated to pay for other expenses, such
as the costs of litigation.
(d) A lawyer who advertises in public media a specific fee or range of
fees for an identified service shall conform to the advertised fee or range
of fees for the period during which the advertisement is reasonably
expected to be in circulation or otherwise expected to be effective in
attracting clients, unless the advertisement specifies a shorter period.
However, a lawyer is not bound to conform to the advertised fee or
range of fees for a period of more than one year after the date of
publication, unless the lawyer has expressly promised to do so.

Rule 7.03 Solicitation for Pecuniary Gain and Other Prohibited
Communications
(a) The following definitions apply to this Rule:
(1) “Regulated telephone, social media, or other electronic contact”
means telephone, social media, or electronic communication
initiated by a lawyer, or by a person acting on behalf of a lawyer, that
involves communication in a live or electronically interactive manner.
(2) A lawyer “solicits” employment by making a “solicitation communication,” as that term is defined in Rule 7.01(b)(2).

Rule 7.02 Advertisements Disseminated by Public Media
(a) An advertisement of legal services in public media shall publish
the name of a lawyer who is responsible for the content of the
advertisement and identify the lawyer’s primary practice location.

(b) A lawyer shall not solicit through in-person contact, or through
regulated telephone, social media, or other electronic contact, professional
employment from a non-client, unless the target of the solicitation is:
(1) another lawyer;

(b) A lawyer who advertises in the public media may communicate that
the lawyer does or does not practice in particular fields of law, but shall
not include a statement that the lawyer has been certified or designated
by an organization as possessing special competence or a statement
that the lawyer is a member of an organization the name of which
implies that its members possess special competence, except that:
(1) a lawyer who has been awarded a Certificate of Special
Competence by the Texas Board of Legal Specialization in the
area so advertised, may state with respect to each such area,
“Board Certified, area of specialization -- Texas Board of Legal
Specialization;” and
(2) a lawyer who is a member of an organization the name of which
implies that its members possess special competence, or who has
been certified or designated by an organization as possessing
special competence in a field of practice, may include a factually
accurate, non-misleading statement of such membership or
certification, but only if that organization has been accredited by
the Texas Board of Legal Specialization as a bona fide organization

texasbar.com/tbj

(2) a person who has a family, close personal, or prior business
or professional relationship with the lawyer; or
(3) a person who is known by the lawyer to be an experienced
user of the type of legal services involved for business matters.
(c) A lawyer substantially motivated by pecuniary gain shall not send,
deliver, or transmit, or knowingly permit or cause another person to send,
deliver, or transmit, a solicitation communication to a prospective
client, if:
(1) the communication involves coercion, duress, overreaching,
intimidation, or undue influence;
(2) the communication is designed to resemble a legal pleading
or other legal document; or
(3) the communication is not plainly marked or clearly designated
an “ADVERTISEMENT” unless the target of the solicitation is:
9
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(i) another lawyer;
(ii) a person who has a family, close personal, or prior business
or professional relationship with the lawyer; or
(iii) a person who is known by the lawyer to be an experienced
user of the type of legal services involved for business matters.
(d) A lawyer substantially motivated by pecuniary gain shall not pay,
give, or offer to pay or give anything of value to a person not licensed
to practice law for soliciting or referring prospective clients for
professional employment, except nominal gifts given as an expression
of appreciation that are neither intended nor reasonably expected
to be a form of compensation for recommending a lawyer’s services.
(1) This Rule does not prohibit a lawyer from paying reasonable fees
for advertising and public relations services or the usual charges of
a lawyer referral service that meets the requirements of Texas law.
(2) A lawyer may refer clients to another lawyer or a nonlawyer
professional pursuant to an agreement not otherwise prohibited
under these Rules that provides for the other person to refer clients
or customers to the lawyer, if:

(3) payment to the State Bar of Texas of a fee authorized by the
Board of Directors.
(b) If requested by the Advertising Review Committee, a lawyer
shall promptly submit information to substantiate statements or
representations made or implied in an advertisement or solicitation
communication.
(c) A lawyer who desires to secure pre-approval of an advertisement
or solicitation communication may submit to the Advertising Review
Committee, not fewer than thirty (30) days prior to the date of first
dissemination, the material specified in paragraph (a), except that in
the case of an advertisement or solicitation communication that has
not yet been produced, the documentation will consist of a proposed
text, production script, or other description, including details about
the illustrations, actions, events, scenes, and background sounds that
will be depicted. A finding of noncompliance by the Advertising Review
Committee is not binding in a disciplinary proceeding or action, but
a finding of compliance is binding in favor of the submitting lawyer as
to all materials submitted for pre-approval if the lawyer fairly and
accurately described the advertisement or solicitation communication
that was later produced. A finding of compliance is admissible evidence
if offered by a party.

(i) the reciprocal referral agreement is not exclusive;
Rule 7.05 Communications Exempt from Filing Requirements
(ii) clients are informed of the existence and nature of the
agreement; and
(iii) the lawyer exercises independent professional judgment
in making referrals.
(e) A lawyer substantially motivated by pecuniary gain, shall not, for
the purpose of securing employment, pay, give, advance, or offer to pay,
give, or advance anything of value to a prospective client, other than
actual litigation expenses and other financial assistance permitted
by Rule 1.08(d), or ordinary social hospitality of nominal value.

The following communications are exempt from the filing requirements
of Rule 7.04 unless they fail to comply with Rules 7.01, 7.02, and 7.03:
(a) any communication that is not substantially motivated by pecuniary
gain, including publications of a bona fide nonprofit legal aid organization
that are used to educate members of the public about the law or to
promote the availability of free or reduced-fee legal services;
(b) information and links posted on a law firm website, except the
contents of the website homepage, unless that information is otherwise
exempt from filing;

(f) This Rule does not prohibit communications authorized by law,
such as notice to members of a class in class action litigation.

(c) a listing or entry in a regularly published law list;

Rule 7.04 Filing Requirements for Public Advertisements and
Written, Recorded, Electronic, or Other Digital Solicitations

(d) an announcement card stating new or changed associations, new
offices, or similar changes relating to a lawyer or law firm, or a business
card;

(a) Except as exempt under Rule 7.05, a lawyer shall file with the
Advertising Review Committee, State Bar of Texas, no later than ten
(10) days after the date of dissemination of an advertisement of
legal services via public media, or ten (10) days after the date of a
solicitation communication sent by any means:

(e) a professional newsletter in any media that it is sent, delivered,
or transmitted only to:
(1) existing or former clients;
(2) other lawyers or professionals;

(1) a copy of the advertisement or solicitation communication
(including packaging if applicable) in the form in which it appeared
or will appear upon dissemination;

(3) persons known by the lawyer to be experienced users of the
type of legal services involved for business matters;

(2) a completed lawyer advertising and solicitation communication
application; and

(4) members of a nonprofit organization which has requested that
members receive the newsletter; or
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(5) persons who have asked to receive the newsletter;
(f) a solicitation communication directed by a lawyer to:

(12) any disclosure or statement required by these Rules; and
(13) any other information specified in orders promulgated by the
Supreme Court of Texas.

(1) another lawyer;
(2) a person who has a family, close personal, or prior business
or professional relationship with the lawyer; or
(3) a person who is known by the lawyer to be an experienced
user of the type of legal services involved for business matters;
(g) a communication on a professional social media website containing
only resume-type information;
(h) an advertisement in public media that:
(1) identifies a lawyer or a firm as a contributor or sponsor of a charitable,
community, or public interest program, activity, or event; and
(2) contains no information about the lawyers or firm other than
names of the lawyers or firm or both, location of the law offices,
contact information, and the fact of the contribution or sponsorship;
(i) communications that contain only the following types of information:
(1) the name of the law firm and any lawyer in the law firm, office
addresses, electronic addresses, social media names and addresses,
telephone numbers, office and telephone service hours, telecopier
numbers, and a designation of the profession, such as “attorney,”
“lawyer,” “law office,” or “firm;”
(2) the areas of law in which lawyers in the firm practice, concentrate,
specialize, or intend to practice;
(3) the admission of a lawyer in the law firm to the State Bar of
Texas or the bar of any court or jurisdiction;

Rule 7.06 Prohibited Employment
(a) A lawyer shall not accept or continue employment in a matter
when that employment was procured by conduct prohibited by
Rules 7.01 through 7.04, 8.04(a)(2), or 8.04(a)(9), engaged in by that
lawyer personally or by another person whom the lawyer ordered,
encouraged, or knowingly permitted to engage in such conduct.
(b) A lawyer shall not accept or continue employment in a matter
when the lawyer knows or reasonably should know that employment
was procured by conduct prohibited by Rules 7.01 through 7.04, 8.04(a)(2),
or 8.04(a)(9), engaged in by another person or entity that is a shareholder,
partner, or member of, an associate in, or of counsel to that lawyer's
firm; or by any other person whom the foregoing persons or entities
ordered, encouraged, or knowingly permitted to engage in such conduct.
(c) A lawyer who has not violated paragraph (a) or (b) in accepting
employment in a matter shall not continue employment in that matter
once the lawyer knows or reasonably should know that the person
procuring the lawyer's employment in the matter engaged in, or ordered,
encouraged, or knowingly permitted another to engage in, conduct
prohibited by Rules 7.01 through 7.04, 8.04(a)(2), or 8.04(a)(9) in connection
with the matter unless nothing of value is given thereafter in return
for that employment.

Rule 7.07 Trade Names
A lawyer substantially motivated by pecuniary gain shall not practice
under a trade name.

(4) the educational background of the lawyer;

Proposed Rules (Redline Version)

(5) technical and professional licenses granted by this state and
other recognized licensing authorities;

Rule 7.01. Communications Concerning a Lawyer’s Services
Firm Names and Letterhead

(6) foreign language abilities;

(a) A lawyer shall not make or sponsor a false or misleading communication about the qualifications or services of a lawyer or law firm.
Information about legal services must be truthful and nondeceptive.
A communication is false or misleading if it contains a material
misrepresentation of fact or law, or omits a fact necessary to make
the statement considered as a whole not materially misleading. A
statement is misleading if there is a substantial likelihood that it
will lead a reasonable person to formulate a specific conclusion
about the lawyer or the lawyer’s services for which there is no
reasonable factual foundation, or if the statement is substantially
likely to create unjustified expectations about the results the lawyer
can achieve. A lawyer in private practice shall not practice under a
trade name, a name that is misleading as to the identity of the
lawyer or lawyers practicing under such name, or a firm name con

(7) areas of law in which a lawyer in the law firm is certified by
the Texas Board of Legal Specialization;
(8) identification of prepaid or group legal service plans in which
the lawyer participates;
(9) the acceptance or nonacceptance of credit cards;
(10) fees charged for an initial consultation or routine legal services;
(11) identification of a lawyer or a law firm as a contributor or sponsor
of a charitable, community, or public interest program, activity or event;
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taining names other than those of one or more of the lawyers in the
firm, except that the names of a professional corporation, profes
sional association, limited liability partnership, or professional limit
ed liability company may contain “P.C.,” “L.L.P.,” “P.L.L.C.,” or similar
symbols indicating the nature of the organization, and if otherwise
lawful a firm may use as, or continue to include in, its name the
name or names of one or more deceased or retired members of the
firm or of a predecessor firm in a continuing line of succession.
Nothing herein shall prohibit a married woman from practicing
under her maiden name.
(b) This Rule governs all communications about a lawyer’s services,
including advertisements and solicitation communications. For purposes
of Rules 7.01 to 7.07:
(1) An “advertisement” is a communication substantially motivated
by pecuniary gain that is made by or on behalf of a lawyer to
members of the public in general, which offers or promotes legal
services under circumstances where the lawyer neither knows
nor reasonably should know that the recipients need legal services
in particular matters.
(2) A “solicitation communication” is a communication substantially
motivated by pecuniary gain that is made by or on behalf of a
lawyer to a specific person who has not sought the lawyer’s advice
or services, which reasonably can be understood as offering to
provide legal services that the lawyer knows or reasonably should
know the person needs in a particular matter.
A firm with offices in more than one jurisdiction may use the same
name in each jurisdiction, but identification of the lawyers in an
office of the firm shall indicate the jurisdictional limitations on
those not licensed to practice in the jurisdiction where the office is
located.
(c) A law firm name may include the names of current members of
the firm and of deceased or retired members of the firm, or of a
predecessor firm, if there has been a succession in the firm identity.
The name of a lawyer holding a public office shall not be used in
the name of a law firm, or in communications on its behalf, during any
substantial period in which the lawyer is not actively and regularly
practicing with the firm. A law firm with an office in more than one
jurisdiction may use the same name or other professional designation
in each jurisdiction, but identification of the lawyers in an office of
the firm shall indicate the jurisdictional limitations on those not
licensed to practice in the jurisdiction where the office is located.
The name of a lawyer occupying a judicial, legislative, or public
executive or administrative position shall not be used in the name
of a firm, or in communications on its behalf, during any substantial
period in which the lawyer is not actively and regularly practicing
with the firm.
(d) A statement or disclaimer required by these Rules shall be sufficiently clear that it can reasonably be understood by an ordinary
person and made in each language used in the communication. A
statement that a language is spoken or understood does not require
a statement or disclaimer in that language. A lawyer shall not hold

448

Texas Bar Journal • June 2019

himself or herself out as being a partner, shareholder, or associate
with one or more other lawyers unless they are in fact partners,
shareholders, or associates.
(e) A lawyer shall not state or imply that the lawyer can achieve
results by violence or means that violate these Rules or other law. A
lawyer shall not advertise in the public media or seek professional
employment by any communication under a trade or fictitious
name, except that a lawyer who practices under a firm name as
authorized by paragraph (a) of this Rule may use that name in such
advertisement or communication but only if that name is the firm
name that appears on the lawyer's letterhead, business cards,
office sign, fee contracts, and with the lawyer's signature on plead
ings and other legal documents.
(f) A lawyer may state or imply that the lawyer practices in a partnership
or other business entity only when that is accurate. A lawyer shall
not use a firm name, letterhead, or other professional designation
that violates Rule 7.02(a).
(g) If a lawyer who advertises the amount of a verdict secured on
behalf of a client knows that the verdict was later reduced or
reversed, or that the case was settled for a lesser amount, the
lawyer must state in each advertisement of the verdict, with equal
or greater prominence, the amount of money that was ultimately
received by the client.

Rule 7.02. Advertisements Disseminated by Public Media
Communications Concerning a Lawyer's Services
(a) An advertisement of legal services in public media shall publish
the name of a lawyer who is responsible for the content of the
advertisement and identify the lawyer’s primary practice location. A
lawyer shall not make or sponsor a false or misleading communica
tion about the qualifications or the services of any lawyer or firm. A
communication is false or misleading if it:
(1) contains a material misrepresentation of fact or law, or omits
a fact necessary to make the statement considered as a whole
not materially misleading;
(2) contains any reference in a public media advertisement to
past successes or results obtained unless
(i) the communicating lawyer or member of the law firm
served as lead counsel in the matter giving rise to the recov
ery, or was primarily responsible for the settlement or verdict.
(ii) the amount involved was actually received by the client,
(iii) the reference is accompanied by adequate information
regarding the nature of the case or matter, and the damages
or injuries sustained by the client, and
(iv) if the gross amount received is stated, the attorney's fees and
litigation expenses withheld from the amount are stated as well;
12
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(3) is likely to create an unjustified expectation about results the
lawyer can achieve, or states or implies that the lawyer can
achieve results by means that violate these rules or other law;
(4) compares the lawyer's services with other lawyers' services,
unless the comparison can be substantiated by reference to ver
ifiable, objective data;
(5) states or implies that the lawyer is able to influence improp
erly or upon irrelevant grounds any tribunal, legislative body, or
public official;
(6) designates one or more specific areas of practice in an adver
tisement in the public media or in a solicitation communication
unless the advertising or soliciting lawyer is competent to han
dle legal matters in each such area of practice; or
(7) uses an actor or model to portray a client of the lawyer or law
firm.

(d) A lawyer who advertises in public media a specific fee or range
of fees for an identified service shall conform to the advertised fee
or range of fees for the period during which the advertisement is
reasonably expected to be in circulation or otherwise expected to
be effective in attracting clients, unless the advertisement specifies
a shorter period. However, a lawyer is not bound to conform to the
advertised fee or range of fees for a period of more than one year
after the date of publication, unless the lawyer has expressly promised
to do so. Any statement or disclaimer required by these rules shall
be made in each language used in the advertisement or solicitation
communication with respect to which such required statement or
disclaimer relates; provided however, the mere statement that a
particular language is spoken or understood shall not alone result in
the need for a statement or disclaimer in that language.

Rule 7.03. Solicitation for Pecuniary Gain and Other Prohibited
Communications Prohibited Solicitations and Payments
(a) The following definitions apply to this Rule:

(b) A lawyer who advertises in the public media may communicate
that the lawyer does or does not practice in particular fields of law,
but shall not include a statement that the lawyer has been certified
or designated by an organization as possessing special competence
or a statement that the lawyer is a member of an organization the
name of which implies that its members possess special competence,
except that:
(1) a lawyer who has been awarded a Certificate of Special
Competence by the Texas Board of Legal Specialization in the
area so advertised, may state with respect to each such area,
“Board Certified, area of specialization -- Texas Board of Legal
Specialization;” and
(2) a lawyer who is a member of an organization the name of which
implies that its members possess special competence, or who
has been certified or designated by an organization as possessing
special competence in a field of practice, may include a factually
accurate, non-misleading statement of such membership or
certification, but only if that organization has been accredited by
the Texas Board of Legal Specialization as a bona fide organization
that admits to membership or grants certification only on the basis
of published criteria which the Texas Board of Legal Specialization
has established as required for such certification.

(1) “Regulated telephone, social media, or other electronic contact”
means telephone, social media, or electronic communication
initiated by a lawyer, or by a person acting on behalf of a lawyer, that
involves communication in a live or electronically interactive manner.
(2) A lawyer “solicits” employment by making a “solicitation communication,” as that term is defined in Rule 7.01(b)(2).
A lawyer shall not by in person contact, or by regulated telephone or
other electronic contact as defined in paragraph (f) seek professional
employment concerning a matter arising out of a particular occurrence
or event, or series of occurrences or events, from a prospective
client or nonclient who has not sought the lawyer's advice regarding
employment or with whom the lawyer has no family or past or pres
ent attorney client relationship when a significant motive for the
lawyer's doing so is the lawyer's pecuniary gain. Notwithstanding
the provisions of this paragraph, a lawyer for a qualified nonprofit
organization may communicate with the organization's members for
the purpose of educating the members to understand the law, to
recognize legal problems, to make intelligent selection of counsel,
or to use legal services. In those situations where in person or tele
phone or other electronic contact is permitted by this paragraph, a
lawyer shall not have such a contact with a prospective client if:

Rule 7.02(a)(6) does not require that a lawyer be certified by the Texas
Board of Legal Specialization at the time of advertising in a specific
area of practice, but such certification shall conclusively establish
that such lawyer satisfies the requirements of Rule 7.02(a)(6) with
respect to the area(s) of practice in which such lawyer is certified.

(1) the communication involves coercion, duress, fraud, over
reaching, intimidation, undue influence, or harassment;

(c) If an advertisement by a lawyer discloses a willingness to render
services on a contingent fee basis, the advertisement must state
whether the client will be obligated to pay for other expenses, such
as the costs of litigation. A lawyer shall not advertise in the public
media or state in a solicitation communication that the lawyer is a
specialist except as permitted under Rule 7.04.

(3) the communication contains a false, fraudulent, misleading,
deceptive, or unfair statement or claim.
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(2) the communication contains information prohibited by Rule
7.02(a); or

(b) A lawyer shall not solicit through in-person contact, or through regulated
telephone, social media, or other electronic contact, professional
employment from a non-client, unless the target of the solicitation is:
13
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(1) another lawyer;
(2) a person who has a family, close personal, or prior business
or professional relationship with the lawyer; or
(3) a person who is known by the lawyer to be an experienced
user of the type of legal services involved for business matters.
A lawyer shall not pay, give, or offer to pay or give anything of value
to a person not licensed to practice law for soliciting prospective
clients for, or referring clients or prospective clients to, any lawyer or
firm, except that a lawyer may pay reasonable fees for advertising
and public relations services rendered in accordance with this Rule
and may pay the usual charges of a lawyer referral service that
meets the requirements of Occupational Code Title 5, Subtitle B,
Chapter 952.
(c) A lawyer substantially motivated by pecuniary gain shall not
send, deliver, or transmit, or knowingly permit or cause another
person to send, deliver, or transmit, a solicitation communication to
a prospective client, if:
(1) the communication involves coercion, duress, overreaching,
intimidation, or undue influence;
(2) the communication is designed to resemble a legal pleading
or other legal document; or
(3) the communication is not plainly marked or clearly designated
an “ADVERTISEMENT” unless the target of the solicitation is:
(i) another lawyer;
(ii) a person who has a family, close personal, or prior business
or professional relationship with the lawyer; or

(2) A lawyer may refer clients to another lawyer or a nonlawyer
professional pursuant to an agreement not otherwise prohibited
under these Rules that provides for the other person to refer
clients or customers to the lawyer, if:
(i) the reciprocal referral agreement is not exclusive;
(ii) clients are informed of the existence and nature of the
agreement; and
(iii) the lawyer exercises independent professional judgment
in making referrals.
A lawyer shall not enter into an agreement for, charge for, or collect
a fee for professional employment obtained in violation of Rule
7.03(a), (b), or (c).
(e) A lawyer substantially motivated by pecuniary gain, shall not, for
the purpose of securing employment, pay, give, advance, or offer to pay,
give, or advance anything of value to a prospective client, other than
actual litigation expenses and other financial assistance permitted
by Rule 1.08(d), or ordinary social hospitality of nominal value. A
lawyer shall not participate with or accept referrals from a lawyer
referral service unless the lawyer knows or reasonably believes that
the lawyer referral service meets the requirements of Occupational
Code Title 5, Subtitle B, Chapter 952.
(f) This Rule does not prohibit communications authorized by law, such
as notice to members of a class in class action litigation. As used in
paragraph (a), “regulated telephone or other electronic contact”
means any electronic communication initiated by a lawyer or by any
person acting on behalf of a lawyer or law firm that will result in the
person contacted communicating in a live, interactive manner with
any other person by telephone or other electronic means. For purpos
es of this Rule a website for a lawyer or law firm is not considered
a communication initiated by or on behalf of that lawyer or firm.

(iii) a person who is known by the lawyer to be an experienced
user of the type of legal services involved for business matters.
A lawyer, in order to solicit professional employment, shall not pay, give,
advance, or offer to pay, give, or advance anything of value, other than
actual litigation expenses and other financial assistance as permitted
by Rule 1.08(d), to a prospective client or any other person; provided
however, this provision does not prohibit the payment of legitimate
referral fees as permitted by Rule 1.04(f) or by paragraph (b) of this Rule.
(d) A lawyer substantially motivated by pecuniary gain shall not pay,
give, or offer to pay or give anything of value to a person not licensed
to practice law for soliciting or referring prospective clients for
professional employment, except nominal gifts given as an expression
of appreciation that are neither intended nor reasonably expected to
be a form of compensation for recommending a lawyer’s services.
(1) This Rule does not prohibit a lawyer from paying reasonable
fees for advertising and public relations services or the usual
charges of a lawyer referral service that meets the requirements
of Texas law.
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Rule 7.04. Filing Requirements for Public Advertisements and
Written, Recorded, Electronic, or Other Digital Solicitations
Advertisements in the Public Media
(a) Except as exempt under Rule 7.05, a lawyer shall file with the
Advertising Review Committee, State Bar of Texas, no later than ten
(10) days after the date of dissemination of an advertisement of
legal services via public media, or ten (10) days after the date of a
solicitation communication sent by any means:
(1) a copy of the advertisement or solicitation communication
(including packaging if applicable) in the form in which it appeared
or will appear upon dissemination;
(2) a completed lawyer advertising and solicitation communication
application; and
(3) payment to the State Bar of Texas of a fee authorized by the
Board of Directors.
14
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A lawyer shall not advertise in the public media by stating that the
lawyer is a specialist, except as permitted under Rule 7.04(b) or as
follows:
(1) A lawyer admitted to practice before the United States Patent
Office may use the designation “Patents,” “Patent Attorney,” or
“Patent Lawyer,” or any combination of those terms. A lawyer
engaged in the trademark practice may use the designation
“Trademark,” “Trademark Attorney,” or “Trademark Lawyer,” or
any combination of those terms. A lawyer engaged in patent and
trademark practice may hold himself or herself out as specializing
in “Intellectual Property Law,” “Patent, Trademark, Copyright Law
and Unfair Competition,” or any of those terms.
(2) A lawyer may permit his or her name to be listed in lawyer
referral service offices that meet the requirements of Occupational
Code Title 5, Subtitle B, Chapter 952, according to the areas of
law in which the lawyer will accept referrals.
(3) A lawyer available to practice in a particular area of law or
legal service may distribute to other lawyers and publish in legal
directories and legal newspapers (whether written or electronic)
a listing or an announcement of such availability. The listing
shall not contain a false or misleading representation of special
competence or experience, but may contain the kind of information
that traditionally has been included in such publications.
(b) If requested by the Advertising Review Committee, a lawyer
shall promptly submit information to substantiate statements or
representations made or implied in an advertisement or solicitation
communication. A lawyer who advertises in the public media:
(1) shall publish or broadcast the name of at least one lawyer
who is responsible for the content of such advertisement; and
(2) shall not include a statement that the lawyer has been certi
fied or designated by an organization as possessing special com
petence or a statement that the lawyer is a member of an
organization the name of which implies that its members pos
sess special competence, except that:
(i) a lawyer who has been awarded a Certificate of Special
Competence by the Texas Board of Legal Specialization in the
area so advertised, may state with respect to each such area,
“Board Certified, area of specialization Texas Board of
Legal Specialization;” and
(ii) a lawyer who is a member of an organization the name of
which implies that its members possess special competence,
or who has been certified or designated by an organization as
possessing special competence, may include a factually accu
rate statement of such membership or may include a factual
ly accurate statement, “Certified area of specialization name
of certifying organization,” but such statements may be made
only if that organization has been accredited by the Texas
Board of Legal Specialization as a bona fide organization that
admits to membership or grants certification only on the
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basis of objective, exacting, publicly available standards
(including high standards of individual character, conduct,
and reputation) that are reasonably relevant to the special
training or special competence that is implied and that are in
excess of the level of training and competence generally
required for admission to the Bar; and
(3) shall, in the case of infomercial or comparable presentation,
state that the presentation is an advertisement;
(i) both verbally and in writing at its outset, after any commer
cial interruption, and at its conclusion; and
(ii) in writing during any portion of the presentation that
explains how to contact a lawyer or law firm.
(c) A lawyer who desires to secure pre-approval of an advertisement
or solicitation communication may submit to the Advertising Review
Committee, not fewer than thirty (30) days prior to the date of first
dissemination, the material specified in paragraph (a), except that in
the case of an advertisement or solicitation communication that has
not yet been produced, the documentation will consist of a proposed
text, production script, or other description, including details about
the illustrations, actions, events, scenes, and background sounds that
will be depicted. A finding of noncompliance by the Advertising Review
Committee is not binding in a disciplinary proceeding or action, but
a finding of compliance is binding in favor of the submitting lawyer
as to all materials submitted for pre-approval if the lawyer fairly and
accurately described the advertisement or solicitation communication
that was later produced. A finding of compliance is admissible evidence
if offered by a party. Separate and apart from any other statements, the
statements referred to in paragraph (b) shall be displayed conspicuously,
and in language easily understood by an ordinary consumer.
(d) Subject to the requirements of Rules 7.02 and 7.03 and of para
graphs (a), (b), and (c) of this Rule, a lawyer may, either directly or
through a public relations or advertising representative, advertise
services in the public media, such as (but not limited to) a telephone
directory, legal directory, newspaper or other periodical, outdoor
display, radio, television, the Internet, or electronic, or digital media.
(e) All advertisements in the public media for a lawyer or firm must be
reviewed and approved in writing by the lawyer or a lawyer in the firm.
(f) A copy or recording of each advertisement in the public media
and relevant approval referred to in paragraph (e), and a record of
when and where the advertisement was used, shall be kept by the
lawyer or firm for four years after its last dissemination.
(g) In advertisements in the public media, any person who portrays a
lawyer whose services or whose firm's services are being advertised,
or who narrates an advertisement as if he or she were such a lawyer,
shall be one or more of the lawyers whose services are being advertised.
(h) If an advertisement in the public media by a lawyer or firm dis
closes the willingness or potential willingness of the lawyer or firm
to render services on a contingent fee basis, the advertisement
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must state whether the client will be obligated to pay all or any portion
of the court costs and, if a client may be liable for other expenses, this
fact must be disclosed. If specific percentage fees or fee ranges of
contingent fee work are disclosed in such advertisement, it must
also disclose whether the percentage is computed before or after
expenses are deducted from the recovery.
(i) A lawyer who advertises in the public media a specific fee or range
of fees for a particular service shall conform to the advertised fee or
range of fees for the period during which the advertisement is rea
sonably expected to be in circulation or otherwise expected to be
effective in attracting clients, unless the advertisement specifies a
shorter period; but in no instance is the lawyer bound to conform to
the advertised fee or range of fees for a period of more than one
year after the date of publication.
(j) A lawyer or firm who advertises in the public media must dis
close the geographic location, by city or town, of the lawyer's or
firm's principal office. A lawyer or firm shall not advertise the exis
tence of any office other than the principal office unless:
(1) that other office is staffed by a lawyer at least three days a
week; or
(2) the advertisement states:
(i) the days and times during which a lawyer will be present
at that office, or

(2) names each of the cooperating lawyers;
(3) sets forth conspicuously the special competency requirements
required by Rule 7.04(b) of lawyers who advertise in the public
media;
(4) does not state or imply that the lawyers participating in the
advertising cooperative or venture possess professional superiority,
are able to perform services in a superior manner, or possess
special competence in any area of law advertised, except that
the advertisement may contain the information permitted by
Rule 7.04(b)(2); and
(5) does not otherwise violate the Texas Disciplinary Rules of
Professional Conduct.
(p) Each lawyer who advertises in the public media as part of an
advertising cooperative or venture shall be individually responsible for:
(1) ensuring that each advertisement does not violate this Rule;
and
(2) complying with the filing requirements of Rule 7.07.
(q) If these rules require that specific qualifications, disclaimers or
disclosures of information accompany communications concerning a
lawyer's services, the required qualifications, disclaimers or disclosures
must be presented in the same manner as the communication and
with equal prominence.

(ii) that meetings with lawyers will be by appointment only.
(k) A lawyer may not, directly or indirectly, pay all or a part of the cost
of an advertisement in the public media for a lawyer not in the same
firm unless such advertisement discloses the name and address of
the financing lawyer, the relationship between the advertising lawyer
and the financing lawyer, and whether the advertising lawyer is likely
to refer cases received through the advertisement to the financing lawyer.
(l) If an advertising lawyer knows or should know at the time of an
advertisement in the public media that a case or matter will likely
be referred to another lawyer or firm, a statement of such fact shall
be conspicuously included in such advertisement.
(m) No motto, slogan or jingle that is false or misleading may be
used in any advertisement in the public media.
(n) A lawyer shall not include in any advertisement in the public
media the lawyer's association with a lawyer referral service unless
the lawyer knows or reasonably believes that the lawyer referral
service meets the requirements of Occupational Code Title 5, Subtitle
B, Chapter 952.
(o) A lawyer may not advertise in the public media as part of an
advertising cooperative or venture of two or more lawyers not in
the same firm unless each such advertisement:
(1) states that the advertisement is paid for by the cooperating lawyers;
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(r) A lawyer who advertises on the Internet must display the statements
and disclosures required by Rule 7.04.

Rule 7.05. Communications Exempt from Filing Requirements
Prohibited Written, Electronic, Or Digital Solicitations
The following communications are exempt from the filing requirements
of Rule 7.04 unless they fail to comply with Rules 7.01, 7.02, and 7.03:
(a) any communication that is not substantially motivated by pecuniary
gain, including publications of a bona fide nonprofit legal aid organization
that are used to educate members of the public about the law or to
promote the availability of free or reduced-fee legal services;
(b) information and links posted on a law firm website, except the
contents of the website homepage, unless that information is otherwise
exempt from filing;
(c) a listing or entry in a regularly published law list;
(d) an announcement card stating new or changed associations, new
offices, or similar changes relating to a lawyer or law firm, or a business
card;
(e) a professional newsletter in any media that it is sent, delivered,
or transmitted only to:
16
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(1) existing or former clients;

(8) identification of prepaid or group legal service plans in which
the lawyer participates;

(2) other lawyers or professionals;
(9) the acceptance or nonacceptance of credit cards;
(3) persons known by the lawyer to be experienced users of the
type of legal services involved for business matters;
(4) members of a nonprofit organization which has requested
that members receive the newsletter; or

(10) fees charged for an initial consultation or routine legal services;
(11) identification of a lawyer or a law firm as a contributor or
sponsor of a charitable, community, or public interest program,
activity or event;

(5) persons who have asked to receive the newsletter;
(12) any disclosure or statement required by these Rules; and
(f) a solicitation communication directed by a lawyer to:
(1) another lawyer;
(2) a person who has a family, close personal, or prior business
or professional relationship with the lawyer; or
(3) a person who is known by the lawyer to be an experienced
user of the type of legal services involved for business matters;
(g) a communication on a professional social media website containing
only resume-type information;

(13) any other information specified in orders promulgated by the
Supreme Court of Texas.
(a) A lawyer shall not send, deliver, or transmit or knowingly permit
or knowingly cause another person to send, deliver, or transmit a
written, audio, audio visual, digital media, recorded telephone message,
or other electronic communication to a prospective client for the
purpose of obtaining professional employment on behalf of any lawyer
or law firm if:
(1) the communication involves coercion, duress, fraud, overreaching,
intimidation, undue influence, or harassment;

(h) an advertisement in public media that:
(1) identifies a lawyer or a firm as a contributor or sponsor of a charitable,
community, or public interest program, activity, or event; and
(2) contains no information about the lawyers or firm other than
names of the lawyers or firm or both, location of the law offices,
contact information, and the fact of the contribution or sponsorship;
(i) communications that contain only the following types of information:
(1) the name of the law firm and any lawyer in the law firm,
office addresses, electronic addresses, social media names and
addresses, telephone numbers, office and telephone service
hours, telecopier numbers, and a designation of the profession,
such as “attorney,” “lawyer,” “law office,” or “firm;”
(2) the areas of law in which lawyers in the firm practice, concentrate,
specialize, or intend to practice;
(3) the admission of a lawyer in the law firm to the State Bar of
Texas or the bar of any court or jurisdiction;
(4) the educational background of the lawyer;
(5) technical and professional licenses granted by this state and
other recognized licensing authorities;

(2) the communication contains information prohibited by Rule
7.02 or fails to satisfy each of the requirements of Rule 7.04(a)
through (c), and (g) through (q) that would be applicable to the
communication if it were an advertisement in the public media; or
(3) the communication contains a false, fraudulent, misleading,
deceptive, or unfair statement or claim.
(b) Except as provided in paragraph (f) of this Rule, a written, electronic,
or digital solicitation communication to prospective clients for the
purpose of obtaining professional employment:
(1) shall, in the case of a non electronically transmitted written
communication, be plainly marked “ADVERTISEMENT” on its first
page, and on the face of the envelope or other packaging used to
transmit the communication. If the written communication is in
the form of a self mailing brochure or pamphlet, the word
“ADVERTISEMENT” shall be:
(i) in a color that contrasts sharply with the background color; and
(ii) in a size of at least 3/8" vertically or three times the vertical
height of the letters used in the body of such communication,
whichever is larger

(6) foreign language abilities;

(2) shall, in the case of an electronic mail message, be plainly
marked “ADVERTISEMENT” in the subject portion of the electronic
mail and at the beginning of the message's text;

(7) areas of law in which a lawyer in the law firm is certified by
the Texas Board of Legal Specialization;

(3) shall not be made to resemble legal pleadings or other legal
documents;
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(4) shall not reveal on the envelope or other packaging or elec
tronic mail subject line used to transmit the communication, or
on the outside of a self mailing brochure or pamphlet, the nature
of the legal problem of the prospective client or non client; and
(5) shall disclose how the lawyer obtained the information
prompting the communication to solicit professional employment
if such contact was prompted by a specific occurrence involving
the recipient of the communication, or a family member of such
person(s).
(c) Except as provided in paragraph (f) of this Rule, an audio, audio
visual, digital media, recorded telephone message, or other electronic
communication sent to prospective clients for the purpose of
obtaining professional employment:
(1) shall, in the case of any such communication delivered to the
recipient by non electronic means, plainly and conspicuously state
in writing on the outside of any envelope or other packaging used
to transmit the communication, that it is an “ADVERTISEMENT.”

means by which each such communication was sent shall be kept
by the lawyer or firm for four years after its dissemination.
(f) The provisions of paragraphs (b) and (c) of this Rule do not apply
to a written, audio, audiovisual, digital media, recorded telephone
message, or other form, of electronic solicitation communication:
(1) directed to a family member or a person with whom the
lawyer had or has an attorney client relationship;
(2) that is not motivated by or concerned with a particular past
occurrence or event or a particular series of past occurrences or
events, and also is not motivated by or concerned with the
prospective client's specific existing legal problem of which the
lawyer is aware;
(3) if the lawyer's use of the communication to secure profes
sional employment was not significantly motivated by a desire
for, or by the possibility of obtaining, pecuniary gain; or
(4) that is requested by the prospective client.

(2) shall not reveal on any such envelope or other packaging the
nature of the legal problem of the prospective client or non client;
Rule 7.06. Prohibited Employment
(3) shall disclose, either in the communication itself or in accom
panying transmittal message, how the lawyer obtained the infor
mation prompting such audio, audio visual, digital media, recorded
telephone message, or other electronic communication to solicit
professional employment, if such contact was prompted by a
specific occurrence involving the recipient of the communication
or a family member of such person(s);
(4) shall, in the case of a recorded audio presentation or a recorded
telephone message, plainly state that it is an advertisement
prior to any other words being spoken and again at the presen
tation's or message's conclusion; and
(5) shall, in the case of an audio visual or digital media presentation,
plainly state that the presentation is an advertisement;
(i) both verbally and in writing at the outset of the presentation
and again at its conclusion; and
(ii) in writing during any portion of the presentation that explains
how to contact a lawyer or law firm.
(d) All written, audio, audio visual, digital media, recorded telephone
message, or other electronic communications made to a prospective
client for the purpose of obtaining professional employment of a
lawyer or law firm must be reviewed and either signed by or
approved in writing by the lawyer or a lawyer in the firm.
(e) A copy of each written, audio, audio visual, digital media, recorded
telephone message, or other electronic solicitation communication,
the relevant approval thereof, and a record of the date of each such
communication; the name, address, telephone number, or electronic
address to which each such communication was sent; and the
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(a) A lawyer shall not accept or continue employment in a matter
when that employment was procured by conduct prohibited by any
of Rules 7.01 through 7.045, 8.04(a)(2), or 8.04(a)(9), engaged in by
that lawyer personally or by another any other person whom the
lawyer ordered, encouraged, or knowingly permitted to engage in
such conduct.
(b) A lawyer shall not accept or continue employment in a matter
when the lawyer knows or reasonably should know that employment
was procured by conduct prohibited by any of Rules 7.01 through
7.045, 8.04(a)(2), or 8.04(a)(9), engaged in by another any other person
or entity that is a shareholder, partner, or member of, an associate
in, or of counsel to that lawyer's firm; or by any other person whom
any of the foregoing persons or entities ordered, encouraged, or
knowingly permitted to engage in such conduct.
(c) A lawyer who has not violated paragraph (a) or (b) in accepting
employment in a matter shall not continue employment in that matter
once the lawyer knows or reasonably should know that the person
procuring the lawyer's employment in the matter engaged in, or
ordered, encouraged, or knowingly permitted another to engage in,
conduct prohibited by any of Rules 7.01 through 7.045, 8.04(a)(2), or
8.04(a)(9) in connection with the matter unless nothing of value is
given thereafter in return for that employment.

Rule 7.07. Trade Names Filing Requirements for Public Adver
tisements and Written, Recorded, Electronic, or Other Digital
Solicitations
A lawyer substantially motivated by pecuniary gain shall not practice
under a trade name.
18
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(a) Except as provided in paragraphs (c) and (e) of this Rule, a lawyer
shall file with the Advertising Review Committee of the State Bar of
Texas, no later than the mailing or sending by any means, including
electronic, of a written, audio, audio visual, digital or other electronic
solicitation communication:
(1) a copy of the written, audio, audio visual, digital, or other
electronic solicitation communication being sent or to be sent to
one or more prospective clients for the purpose of obtaining pro
fessional employment, together with a representative sample of
the envelopes or other packaging in which the communications
are enclosed;
(2) a completed lawyer advertising and solicitation communication
application form; and
(3) a check or money order payable to the State Bar of Texas for
the fee set by the Board of Directors. Such fee shall be for the
sole purpose of defraying the expense of enforcing the rules
related to such solicitations.
(b) Except as provided in paragraph (e) of this Rule, a lawyer shall
file with the Advertising Review Committee of the State Bar of
Texas, no later than the first dissemination of an advertisement in
the public media, a copy of each of the lawyer's advertisements in
the public media. The filing shall include:
(1) a copy of the advertisement in the form in which it appears or
will appear upon dissemination, such as a videotape, audiotape,
DVD, CD, a print copy, or a photograph of outdoor advertising;
(2) a production script of the advertisement setting forth all
words used and describing in detail the actions, events, scenes,
and background sounds used in such advertisement together
with a listing of the names and addresses of persons portrayed
or heard to speak, if the advertisement is in or will be in a form
in which the advertised message is not fully revealed by a print
copy or photograph;

public access is provided through publication of a uniform resource
locator (URL). The filing shall include:
(1) the intended initial access page of a website;
(2) a completed lawyer advertising and solicitation communication
application form; and
(3) a check or money order payable to the State Bar of Texas for
the fee set by the Board of Directors. Such fee shall be set for
the sole purpose of defraying the expense of enforcing the rules
related to such websites,
(d) A lawyer who desires to secure an advance advisory opinion,
referred to as a request for pre approval, concerning compliance of
a contemplated solicitation communication or advertisement may
submit to the Advertising Review Committee, not less than thirty (30)
days prior to the date of first dissemination, the material specified in
paragraph (a) or (b), or the intended initial access page submitted
pursuant to paragraph (c), including the application form and required
fee; provided however, it shall not be necessary to submit a videotape
or DVD if the videotape or DVD has not then been prepared and the
production script submitted reflects in detail and accurately the
actions, events, scenes, and background sounds that will be depicted
or contained on such videotapes or DVDs, when prepared, as well
as the narrative transcript of the verbal and printed portions of such
advertisement. If a lawyer submits an advertisement or solicitation
communication for pre approval, a finding of noncompliance by the
Advertising Review Committee is not binding in a disciplinary proceeding
or disciplinary action but a finding of compliance is binding in favor of
the submitting lawyer as to all materials actually submitted for pre approval
if the representations, statements, materials, facts and written assurances
received in connection therewith are true and are not misleading. The
finding of compliance constitutes admissible evidence if offered by a party.
(e) The filing requirements of paragraphs (a), (b), and (c) do not extend
to any of the following materials, provided those materials comply with
Rule 7.02(a) through (c) and, where applicable, Rule 7.04(a) through (c):

(3) a statement of when and where the advertisement has been,
is, or will be used;

(1) an advertisement in the public media that contains only part
or all of the following information:

(4) a completed lawyer advertising and solicitation communication
application form; and

(i) the name of the lawyer or firm and lawyers associated
with the firm, with office addresses, electronic addresses,
telephone numbers, office and telephone service hours, tele
copier numbers, and a designation of the profession such as
“attorney”, “lawyer”, “law office”, or “firm;”

(5) a check or money order payable to the State Bar of Texas for
the fee set by the Board of Directors. Such fee shall be for the
sole purpose of defraying the expense of enforcing the rules
related to such advertisements.
(c) Except as provided in paragraph (e) of this Rule, a lawyer shall
file with the Advertising Review Committee of the State Bar of
Texas no later than its first posting on the internet or other compa
rable network of computers information concerning the lawyer's or
lawyer's firm's website. As used in this Rule, a “website” means a
single or multiple page file, posted on a computer server, which
describes a lawyer or law firm's practice or qualifications, to which
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(ii) the particular areas of law in which the lawyer or firm
specializes or possesses special competence;
(iii) the particular areas of law in which the lawyer or firm
practices or concentrates or to which it limits its practice;
(iv) the date of admission of the lawyer or lawyers to the
State Bar of Texas, to particular federal courts, and to the
bars of other jurisdictions;
19
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(v) technical and professional licenses granted by this state
and other recognized licensing authorities;
(vi) foreign language ability;
(vii) fields of law in which one or more lawyers are certified
or designated, provided the statement of this information is in
compliance with Rule 7.02(a) through (c).
(viii) identification of prepaid or group legal service plans in
which the lawyer participates;
(ix) the acceptance or nonacceptance of credit cards;
(x) any fee for initial consultation and fee schedule;
(xi) other publicly available information concerning legal
issues, not prepared or paid for by the firm or any of its
lawyers, such as news articles, legal articles, editorial opin
ions, or other legal developments or events, such as proposed
or enacted rules, regulations, or legislation;

(iii) members of a nonprofit organization that meets the fol
lowing conditions: the primary purposes of the organization
do not include the rendition of legal services; the recom
mending, furnishing, paying for, or educating persons regard
ing legal services is incidental and reasonably related to the
primary purposes of the organization; the organization does
not derive a financial benefit from the rendition of legal serv
ices by a lawyer; and the person for whom the legal services
are rendered, and not the organization, is recognized as the
client of the lawyer who is recommended, furnished, or paid
by the organization;
(6) a solicitation communication that is not motivated by or con
cerned with a particular past occurrence or event or a particular
series of past occurrences or events, and also is not motivated
by or concerned with the prospective client's specific existing
legal problem of which the lawyer is aware;
(7) a solicitation communication if the lawyer's use of the com
munication to secure professional employment was not signifi
cantly motivated by a desire for, or by the possibility of
obtaining, pecuniary gain; or

(xii) in the case of a website, links to other websites;
(xiii) that the lawyer or firm is a sponsor of a charitable, civic,
or community program or event, or is a sponsor of a public
service announcement;
(xiv) any disclosure or statement required by these rules; and
(xv) any other information specified from time to time in
orders promulgated by the Supreme Court of Texas;

(8) a solicitation communication that is requested by the
prospective client.
(f) if requested by the Advertising Review Committee, a lawyer shall
promptly submit information to substantiate statements or repre
sentations made or implied in any advertisement in the public
media or solicitation communication by which the lawyer seeks
paid professional employment. TBJ

(2) an advertisement in the public media that:
(i) identifies one or more lawyers or a firm as a contributor to
a specified charity or as a sponsor of a specified charitable,
community, or public interest program, activity, or event; and
(ii) contains no information about the lawyers or firm other
than names of the lawyers or firm or both, location of the law
offices, and the fact of the sponsorship or contribution;
(3) a listing or entry in a regularly published law list;
(4) an announcement card stating new or changed associations,
new offices, or similar changes relating to a lawyer or firm, or a
tombstone professional card;
(5) in the case of communications sent, delivered, or transmitted
to, rather than accessed by, intended recipients, a newsletter,
whether written, digital, or electronic, provided that it is sent,
delivered, or transmitted only to:
(i) existing or former clients;
(ii) other lawyers or professionals; or
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TO:

CDRR

FROM: Subcommittee (Vincent R. Johnson, chair; Claude DuCloux; Amy Bresnen)
Date:

Updated May 6, 2019

RE:

Revised Proposed Comments to Texas Rules 7.01 to 7.07

Changes to the previous draft of Proposed Comments to Proposed Texas Rules 7.01 to 7.06 are
shown with track changes. There is no comment to Proposed Texas Rule 7.07.

Proposed Comment to Proposed Texas Rule 7.01
[1] This Rule governs all communications about a lawyer’s services, including advertisements
and solicitation communications which appear in any media, including social media. Firm names,
letterhead, and professional designations are communications concerning a lawyer’s services. Whatever
means are used to make known a lawyer’s services, statements about them must be truthful and not
misleading.
Misleading Truthful Statements
[2] Misleading truthful statements are prohibited by this Rule. For example, a truthful
statement is misleading if presented in a way that creates a substantial likelihood that a reasonable
person would believe the lawyer’s communication requires that person to take further action when, in
fact, no action is required.
Use of Actors
[34] The use of an actor to portray a lawyer in a commercial is misleading if there is a substantial
likelihood that a reasonable person will conclude that the actor is the lawyer who is offering to provide
legal services. Whether a disclaimer—such as a statement that the depiction is a “dramatization” or
shows an “actor portraying a lawyer”—is sufficient to make the use of an actor not misleading depends
on a careful assessment of the relevant facts and circumstances, including whether the disclaimer is
conspicuous and clear. Similar issues arise with respect to actors portraying clients in commercials. Such
a communication is misleading if there is a substantial likelihood that a reasonable person will reach
erroneous conclusions based on the dramatization.
Intent to Refer Prospective Clients to Another Firm
[45] A communication offering legal services is misleading if, at the time a lawyer makes the
communication, the lawyer knows or reasonably should know, but fails to disclose, that a prospective
client responding to the communication is likely to be referred to a lawyer in another firm.
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Unjustified Expectations
[56] A communication is misleading if there is a substantial likelihood that it will create
unjustified expectations on the part of prospective clients. A communication that truthfully reports a
lawyer’s achievements on behalf of clients or former clients may be misleading if presented so as to lead
a reasonable person to form an unjustified expectation that the same results could be obtained for
other clients in similar matters without reference to the specific factual and legal circumstances of each
client’s case. The inclusion of an appropriate disclaimer or qualifying language may preclude a finding
that a statement is likely to create unjustified expectations or otherwise mislead the public.
Required Statements and Disclaimers
[6] A statement or disclaimer required by these Rules must be presented clearly and
conspicuously such that it is likely to be noticed and reasonably understood by an ordinary person. In
radio, television, and Internet advertisements, verbal statements must be spoken in a manner that their
content is easily intelligible, and written statements must appear in a size and font, and for a sufficient
length of time, that a viewer can easily see and read the statements.
Unsubstantiated Claims and Comparisons
[7] An unsubstantiated claim about a lawyer’s or law firm’s services or fees, or an
unsubstantiated comparison of the lawyer’s or law firm’s services or fees with those of other lawyers or
law firms, may be misleading if presented with such specificity as to lead a reasonable person to
conclude that the comparison or claim can be substantiated.
Public Education Activities
[8] As used in these Rules, the terms “advertisement” and “solicitation communication” do not
include activities undertaken by a lawyer that are not substantially motivated by pecuniary gain, such as
activities that inform members of the public about their legal rights and about legal services that are
available from public or charitable legal-service organizations, or from similar non-profit entities.
Permissible forms of communication include, but are not limited to, community legal education
sessions, know-your-rights brochures, public service announcements on television and radio, billboards,
information posted on organizational social media sites, and outreach to low-income groups in the
community, such as in migrant labor housing camps, domestic violence shelters, disaster resource
centers, and dilapidated apartment complexes.
Web Presence
[9] A lawyer or law firm may be designated by a distinctive website address, e-mail address,
social media username or comparable professional designation that is not misleading and does not
otherwise violate these Rrules.
Past Success and Results
[103] A communication about legal services may be misleading because it omits an important
fact or tells only part of the truth. A lawyer who knows that a large verdict was reduced or reversed, or
that the case was settled for a lesser amount, must disclose those facts with equal or greater
prominence to avoid creating unjustified expectations on the part of potential clients. A lawyer may
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claim credit for a prior judgement or settlement only if the lawyer played a substantial role in obtaining
that result. This standard is satisfied if the lawyer served as lead counsel or was primarily responsible
for the settlement. In other cases, whether the standard is met depends on the facts. A lawyer who did
not play a substantial role in obtaining an advertised judgment or settlement is subject to discipline for
misrepresenting the lawyer’s experience and, in some cases, for creating unjustified expectations about
the results the lawyer can achieve.

Related Rules
[110] It is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud,
deceit or misrepresentation. See Rule 8.04(a)(3); see also Rule 8.04(a)(5) (prohibiting communications
stating or implying an ability to improperly influence a government agency or official or to achieve
results by means that violate the Texas Disciplinary Rules of Professional Conduct or other law).

Proposed Comment to Proposed Texas Rule 7.02
[1] These Rules permit the public dissemination of information that is not false or misleading
about a lawyer’s or law firm’s name, address, e-mail address, website, and telephone number; the kinds
of services the lawyer will undertake; the basis on which the lawyer’s fees are determined, including
prices for specific services and payment and credit arrangements; a lawyer’s foreign language abilities;
names of references and, with their consent, names of clients regularly represented; and other similar
information that might invite the attention of those seeking legal assistance.
Communications about Fields of Practice
[2] Paragraph (b) of this Rule permits a lawyer to communicate that the lawyer does or does not
practice in particular areas of law. A lawyer is generally permitted to state that the lawyer “concentrates
in” or is a “specialist,” practices a “specialty,” or “specializes in” particular fields based on the lawyer’s
experience, specialized training or education, but such communications are subject to the “false and
misleading” standard applied by Rule 7.01 to communications concerning a lawyer’s services.
[3] The Patent and Trademark Office has a long-established policy of designating lawyers
practicing before the Office. The designation of Admiralty practice also has a long historical tradition
associated with maritime commerce and the federal courts. A lawyer’s communications about these
practice areas are not prohibited by this Rule.
Certified Specialist
[4] This Rule permits a lawyer to state that the lawyer is certified as a specialist in a field of law if
such certification is granted by the Texas Board of Legal Specialization or by an organization that applies
standards of experience, knowledge and proficiency to ensure that a lawyer’s recognition as a specialist
is meaningful and reliable, if the organization is accredited by the Texas Board of Legal Specialization. To
ensure that consumers can obtain access to useful information about an organization granting
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certification, the name of the certifying organization must be included in any communication regarding
the certification.

Proposed Comment to Proposed Texas Rule 7.03
Solicitation by Public and Charitable Legal Services Organizations
[1] Rule 7.01 provides that a “‘solicitation communication’ is a communication substantially
motivated by pecuniary gain.” Therefore, the ban on solicitation imposed by paragraph (b) of this Rrule
does not apply to the activities of lawyers working for public or charitable legal services organizations.
Communications Directed to the Public or Requested
[2] A lawyer’s communication is not a solicitation if it is directed to the general public, such as
through a billboard, an Internet banner advertisement, a website or a television commercial, or if it is
made in response to a request for information, including an electronic search for information. The terms
“advertisement” and “solicitation communication” are defined in Rule 7.01(b).
The Risk of Overreaching
[3] A potential for overreaching exists when a lawyer, seeking pecuniary gain, solicits a person
known to be in need of legal services via in-person or regulated telephone, social media, or other
electronic contact. These forms of contact subject a person to the private importuning of the trained
advocate in a direct interpersonal encounter. The person, who may already feel overwhelmed by the
circumstances giving rise to the need for legal services, may find it difficult to fully evaluate all available
alternatives with reasoned judgment and appropriate self‑interest in the face of the lawyer’s presence
and insistence upon an immediate response. The situation is fraught with the possibility of undue
influence, intimidation, and overreaching.
[4] The potential for overreaching that is inherent in in-person or regulated telephone, social
media, or other electronic contact justifies their prohibition, since lawyers have alternative means of
conveying necessary information. In particular, communications can be sent by regular mail or e-mail, or
by other means that do not involve communication in a live or electronically interactive manner. These
forms of communications make it possible for the public to be informed about the need for legal
services, and about the qualifications of available lawyers and law firms, with minimal risk of
overwhelming a person’s judgment.
[5] The contents of live person-to-person contact can be disputed and may not be subject to
third‑party scrutiny. Consequently, they are much more likely to approach (and occasionally cross) the
dividing line between accurate representations and those that are false and misleading.
Targeted Mail Solicitation
[6] Regular mail or e-mail targeted to a person that offers to provide legal services that the
lawyer knows or reasonably should know the person needs in a particular matter is a solicitation
communication within the meaning of Rule 7.01(b)(2), but is not prohibited by subsection (b) of this
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Rule. Unlike in-person and electronically interactive communication by “regulated telephone, social
media, or other electronic contact,” regular mail and e-mail can easily be ignored, set aside, or
reconsidered. There is a diminished likelihood of overreaching because no lawyer is physically present
and there is evidence in tangible or electronic form of what was communicated. See Shapero v.
Kentucky B. Ass'n, 486 U.S. 466 (1988).
Personal, Family, Business, and Professional Relationships, and Constitutionally Protected Activities
[7] There is a substantially reduced likelihood that a lawyer would engage in overreaching
against a former client, a person with whom the lawyer has a close personal, family, business or
professional relationship, or in situations in which the lawyer is motivated by considerations other than
pecuniary gain. Nor is there a serious potential for overreaching when the person contacted is a lawyer
or is known to routinely use the type of legal services involved for business purposes. Examples include
persons who routinely hire outside counsel to represent the entity; entrepreneurs who regularly engage
business, employment law, or intellectual property lawyers; small business proprietors who routinely
hire lawyers for lease or contract issues; and other people who routinely retain lawyers for business
transactions or formations.
Constitutionally Protected Activities
[8] Paragraph (b) is not intended to prohibit a lawyer from participating in constitutionally
protected activities of public or charitable legal-service organizations or bona fide political, social, civic,
fraternal, employee, or trade organizations whose purposes include providing or recommending legal
services to their members or beneficiaries.
Group and Prepaid Legal Services Plans
[9] This Rule does not prohibit a lawyer from contacting representatives of organizations or
groups that may be interested in establishing a group or prepaid legal plan for their members, insureds,
beneficiaries, or other third parties for the purpose of informing such entities of the availability of and
details concerning the plan or arrangement which the lawyer or lawyer's firm is willing to offer. This
form of communication is not directed to people who are seeking legal services for themselves. Rather,
it is usually addressed to an individual acting in a fiduciary capacity seeking a supplier of legal services
for others who may, if they choose, become prospective clients of the lawyer. Under these
circumstances, the activity which the lawyer undertakes in communicating with such representatives
and the type of information transmitted to the individual are functionally similar to and serve the same
purpose as advertising permitted under Rule 7.02.
Designation as an Advertisement
[10] For purposes of paragraph (c)(3) of this Rule, a communication is rebuttably presumed to
be “plainly marked or clearly designated an ‘ADVERTISEMENT’” if: (a) in the case of a letter transmitted
in an envelope, both the outside of the envelope and the first page of the letter state the word
“advertisement” in bold face all-capital letters that are 3/8” high on a uncluttered background; (b) in the
case of an e-mail message, the first word in the subject line is “advertisement” in all capital letters; and
(c) in the case of a text message or message on social media, the first word in the message is
“advertisement” in all capital letters.

25

6
Paying Others to Recommend a Lawyer
[11] This Rule allows a lawyer to pay for advertising and communications, including the usual
costs of print directory listings, on-line directory listings, newspaper ads, television and radio airtime,
domain-name registrations, sponsorship fees, Internet-based advertisements, and group advertising. A
lawyer may compensate employees, agents, and vendors who are engaged to provide marketing or
client development services, such as publicists, public-relations personnel, business-development staff,
television and radio station employees or spokespersons and website designers.
[12] This Rule permits lawyers to give nominal gifts as an expression of appreciation to a person
for recommending the lawyer’s services or referring a prospective client. The gift may not be more than
a token item as might be given for holidays, or other ordinary social hospitality. A gift is prohibited if
offered or given in consideration of any promise, agreement, or understanding that such a gift would be
forthcoming or that referrals would be made or encouraged in the future.
[13] A lawyer may pay others for generating client leads, such as Internet-based client leads, as
long as the lead generator does not recommend the lawyer, any payment to the lead generator is
consistent with Rules 5.04(a) (division of fees with nonlawyers) and 5.04(c) (nonlawyer interference with
the professional independence of the lawyer), and the lead generator’s communications are consistent
with Rule 7.01 (communications concerning a lawyer’s services). To comply with Rule 7.01, a lawyer
must not pay a lead generator that states, implies, or creates a reasonable impression that it is
recommending the lawyer, is making the referral without payment from the lawyer, or has analyzed a
person’s legal problems when determining which lawyer should receive the referral. See also Rule 5.03
(duties of lawyers and law firms with respect to the conduct of nonlawyers); Rule 8.04(a)(1) (duty to
avoid violating the Rules through the acts of another).
Charges of and Referrals by a Legal Services Plan or Lawyer Referral Service
[14] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or qualified
lawyer referral service. A legal service plan is a prepaid or group legal service plan or a similar delivery
system that assists people who seek to secure legal representation. A lawyer referral service, on the
other hand, is any organization that holds itself out to the public as a lawyer referral service. Qualified
referral services are consumer-oriented organizations that provide unbiased referrals to lawyers with
appropriate experience in the subject matter of the representation and afford other client protections,
such as complaint procedures or malpractice insurance requirements.
[15] A lawyer who accepts assignments or referrals from a legal service plan or referrals from a
lawyer referral service must act reasonably to assure that the activities of the plan or service are
compatible with the lawyer's professional obligations. Legal service plans and lawyer referral services
may communicate with the public, but such communication must be in conformity with these Rules.
Thus, advertising must not be false or misleading, as would be the case if the communications of a group
advertising program or a group legal services plan would mislead the public to think that it was a lawyer
referral service sponsored by a state agency or bar association.
Reciprocal Referral Arrangements
[16] A lawyer does not violate paragraph (d) of this Rule by agreeing to refer clients to another
lawyer or nonlawyer professional, so long as the reciprocal referral agreement is not exclusive, the client
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is informed of the referral agreement, and the lawyer exercises independent professional judgment in
making the referral. Reciprocal referral agreements should not be of indefinite duration and should be
reviewed periodically to determine whether they comply with these Rules. A lawyer should not enter
into a reciprocal referral agreement with another lawyer that includes a division of fees without
determining that the agreement complies with Rule 1.04(f).

Meals or Entertainment for Prospective Clients
[17] This Rule does not prohibit a lawyer from paying for a meal or entertainment for a
prospective client that has a nominal value or amounts to ordinary social hospitality.

Proposed Comment to Proposed Texas Rule 7.04
[1] The Advertising Review Committee shall report to the appropriate grievance committee any
lawyer whom, based on filings with the Committee, it reasonably believes disseminated a
communication that violates Rules 7.01, 7.02, or 7.03, or otherwise engaged in conduct that raises a
substantial question as to that lawyer's honesty, trustworthiness, or fitness as a lawyer in other
respects. See Rule 8.03(a).
Multiple Solicitation Communications
[2] Paragraph (a) does not require that a lawyer submit a copy of each written solicitation letter
a lawyer sends. If the same form letter is sent to several people, only a representative sample of each
form letter, along with a representative sample of the envelopes used to mail the letters, need be filed.
Requests for Additional Information
[3] Paragraph (bf) does not empower the Advertising Review Committee to seek information
from a lawyer to substantiate statements or representations made or implied in communications about
legal services that were not substantially motivated by pecuniary gain.

Proposed Comment to Proposed Texas Rule 7.05
[1] This Rule exempts certain types of advertisements and solicitation communications
substantially motivated by pecuniary gain from the filing requirements of Rule 7.04. Advertisements
and solicitation communications not substantially motivated by pecuniary gain do not need to be filed.
Website-related Filings
[2] While the entire website of a lawyer or law firm must be compliant with Rules 7.01 and 7.02,
the only material on the website that may need to be filed pursuant to this Rule is the contents of the
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homepage. However, even a homepage does not need to be filed if the contents of the homepage are
exempt from filing under the provisions of this Rule. Under Rule 7.04(c), a lawyer may voluntarily seek
pre-approval of any material that is part of the lawyer’s website.

Proposed Comment to Proposed Texas Rule 7.06
[1] This Rule deals with three different situations: personal disqualification, imputed
disqualification, and referral-related payments.
Personal Disqualification
[2] Paragraph (a) addresses situations where the lawyer in question has violated the specified
advertising rules or other provisions dealing with serious crimes and barratry. The Rule makes clear that
the offending lawyer cannot accept or continue to provide representation. This prohibition also applies
if the lawyer ordered, encouraged, or knowingly permitted another to violate the Rules in question.
Imputed Disqualification
[3] Second, paragraph (b) addresses whether other lawyers in a firm can provide representation
if a person or entity in the firm has violated the specified advertising rules or other provisions dealing
with serious crimes and barratry, or has ordered, encouraged, or knowingly permitted another to
engage in such conduct. The Rule clearly indicates that the other lawyers cannot provide representation
if they knew or reasonably should have known that the employment was procured by conduct
prohibited by the stated rules. This effectively means that, in such cases, the disqualification that arises
from a violation of the advertising rules and other specified provisions is imputed to other members of
the firm.
Restriction on Referral-Related Payments
[4] Paragraph (c) deals with situations where a lawyer knows or reasonably should know that a
case referred to the lawyer or the lawyer’s law firm was procured by violation of the advertising rules or
other specified provisions. The Rule makes clear that, even if the lawyer’s conduct did not violate
paragraph (a) or (b), the lawyer can continue to provide representation only if the lawyer does not pay
anything of value, such as a referral fee, to the person making the referral.
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Committee on Disciplinary Rules and Referenda
Overview of Public Comments on Revised Proposal on Lawyer
Advertising Rules as of May 30, 2019
The Committee on Disciplinary Rules and Referenda (CDRR) published a revised proposal on the
lawyer advertising rules (Part. VII. Information about Legal Services, Texas Disciplinary Rules of
Professional Conduct), in the June 2019 issue of the Texas Bar Journal and the March 31, 2019,
issue of the Texas Register. (The revised advertising rules proposal was posted on the CDRR
website on May 23, 2019, and an e-mail notification regarding the proposal was sent to CDRR
subscribers and Texas lawyers on the same date.)
The Committee will hold public hearings on the revised advertising rules proposal on June 6, 2019,
and on July 23, 2019, at the Texas Law Center in Austin, and will accept public comments through
August 6, 2019.
As of May 30, 2019, six public comments have been received. Those comments are included on
pages 30 – 37 of this packet.
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Comments
Below are some of the issues that I raised at the CDRR’s meeting on the 18th of April regarding the
proposed rules and comments. 1. Proposed Rule 7.01 – Communications Concerning a Lawyer’s
Services. There needs to be a global provision similar to Rule 7.04(q) that requires all qualifications,
disclaimers, and disclosures are presented in the same manner as the communication concerning a
lawyer’s services and with equal prominence. Since Proposed Rule 7.01(d) references “statement or
disclaimer” rather than “qualifications, disclaimers, and disclosures” the proposal below utilizes the
language in the proposed rules for consistency sake. Proposed Rule 7.01 (e) (e) A statement or
disclaimer required by these rules must be presented in the same manner as the communication and
with equal prominence. Proposed comment. [x]. For purposes of paragraph (e) of this Rule, if (a) a
statement or claim is made verbally, the disclaimer must also be verbal, intelligible and presented in
a manner that a viewer can understand, and (b) a statement or claim appears in print, the disclaimer
must also appear in print and be presented clearly, conspicuously, and for a sufficient length of time
for a viewer to see and read the statement. As discussed in the committee meeting, statements and
disclaimers are of no benefit to the consumer if they scroll across the bottom of the television screen
at a pace that prevents anyone from reading, much less understanding, the statement, or if the print
is so small that the average person cannot read such. It has been over 15 years since the last
referendum involving lawyer advertising and it may be another 15 years before part VII is reviewed.
It is impossible to speculate as to the changes in the medium by which lawyers will market their
services. This provision ensures that regardless of the medium used, the required statements and
disclaimers are presented in the same manner and with equal prominence. 2. Proposed Rule 7.01,
Comment 3. Proposed comment 3 allows a lawyer to advertise the amount secured by verdict even
though it was settled for less or the verdict was overturned on appeal, provided that the lawyer
discloses that the amount was reduced by settlement or on appeal. A lawyer should only be allowed
to advertise the amount actually received by the client. If a verdict is overturned because there was
insufficient evidence at trial or the case was settled thereafter for a lesser amount the lawyer should
not be allowed to tout the amount of the verdict and then state – “Amount recovered reduced or
reversed on appeal.” or “case settled for less than amount of verdict.” Even if the lawyer is required
to state the amount actually received as part of the disclaimer, the average consumer will pay
attention to the disclaimer, and will certainly not appreciate the fact that there was no basis in law or
fact for the amount advertised. 3. Proposed Rule 7.01 – Past Successes or Results. Rule 7.02(a)(2)(i)
requires that a lawyer advertising past successes either serve as lead counsel in the matter or be
primarily responsible for the settlement or verdict. I would suggest that the section on “Omitted
Fact” be changed to “Past Successes or Results” which includes the matters currently presently in
Comment 3 as well as a new section requiring that the advertising lawyer serve as lead counsel or be
primarily responsible for the settlement in order to advertise prior success or result touted in a
communication. The new provision might read as follows: [3] A communication that includes past
successes or results is misleading if the advertising lawyer was not primarily responsible for the
verdict or settlement. For example, a lawyer must serve as lead counsel in the matter giving rise to
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the recovery or be primarily responsible for the settlement to advertise prior results or successes in a
matter. 4. Proposed Rule 7.03, comment 13. For clarity’s sake, this provision should be revised to
state “…consistent with Rules 5.04(a) (division of fees with non-lawyers) …” Otherwise, many
lawyers will immediately assume that the section is referencing a division of fees between lawyers
which is governed by TDRPC Rule 1.04(f). 5. Proposed Rule 7.03, Comment 16 – Reciprocal
Referrals. The subcommittee has addressed my concern regarding the failure to include the
reciprocal referral provision in the text of Proposed Rule 7.03(d)(2). I am concerned that proposed
comment 16 will be misinterpreted by some lawyers as allowing reciprocal referrals between lawyers
to trump the provisions in TDRPC Rule 1.04(f) regarding a division of fees. The original comment,
which is now being modified, comes from Comment 8 of ABA Model Rule 7.02. The ABA Model Rule
regarding the division of fees allows for client consent to be obtained before or after the referral
arrangement is entered into. TDRPC 1.04(f) not only requires that the client consent in writing to the
arrangement before the time of the referral, but it also requires that the client must be advised of
the key features of the agreement. I cannot envision a reciprocal referral arrangement between
lawyers which also involves a division of fees that will not violate TDRPC Rule 1.04(f). However, I
have been proven wrong in the past and to eliminate any confusion, the comment might also state
“A lawyer should not enter into a reciprocal referral agreement with another lawyer that includes a
division of fees without determining that the agreement complies with Rule 1.04(f).”
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Comments
I write regarding several of the proposed rules set forth by the Committee on Disciplinary Rules and
Referenda (CDRR) which, unfortunately, leave me with more questions than answers. Respectfully,
the CDRR fails to address several practical issues of today's modern practice. For example, nowhere
do the Rules define "public media". Does that or does that not encompass social media, specifically
something as useful as LinkedIn? Furthermore, Proposed Rule defines “Regulated telephone,social
media, or other electronic contact” to including communications via social media that involve "a live
or electronically interactive manner." Does that include postings on LinkedIn? For example, to the
extent one posts on a recent DOL regulation or case law update, would that be a "social media
contact" and therefore subject to regulation? Here, such information may be educational and helpful
to the general public, not the type of thing we want to stifle. What about a LInkedIn posting that
includes a picture, a comment, and a listing of the firm's address? Is that subject to Proposed Rules
7.02, 7.03, or otherwise? Proposed Rule 7.05(g) suggests exemption for "a communication on a
professional social media website containing only resume-type information...," but would the
aforementioned "posts" be considered that? They would include more that the undefined "resumetype information." While I can understand the need to limit improper solicitations, particularly "email
blast"-type communications, the proposals miss the mark. Respectfully, the CDRR's well-intended
proposal does not account for many legitimate uses of electronic communications, particularly social
media sites, in the current era.
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Comments
• Social media for purposes of 7.03 needs to be clarified that a banner ad or social media “feed ad”
in social media that is not interactive is not subject to a ban as opposed to interactive social media. •
Also, “interactive” needs to be clarified. Is it “interactive” if the ad tries to get the prospect to fill in
their email address to join a mailing list? Is it “interactive” only if there’s a human that communicates
back? Is it “interactive” if some sort of Artificial Intelligence responds? • Definitions in 7.01(b)(1)-(2)
need to be massaged a bit. There’s a third kind of communication that is left out. (2) covers the
scenario where a criminal defense lawyer is using arrest records to send targeted mailings to say,
recent DWI arrestees. That definitely meets the “reasonably should know” the specific person needs
possible criminal defense services. (1) covers something like a billboard. However, what about a
direct mailing campaign that is initiated not based on anything as specific, say, mailing every single
address in a zip code an advertisement for legal services? The definitions seem to overlap here, in
that they would not be 7.01(b)(2) communications as there’s nothing to suggest that the mailing
lawyer should reasonably know a specific person needs legal services, but 7.01(b)(1) seems to
preclude such a direct mail campaign to a specific person. Perhaps the comments to new rule 7.01
could discuss this distinction? Or a add a clause to 7.01(b)(1) that clarifies that my proposed scenario
falls into “Advertisement” instead of “Solicitation communication”? Or add a comment saying a
mailing addressed to a non-specific person such as “Current Resident” AND the lawyer does not
reasonably know of a need for services makes it an Advertisement instead of a Solicitation
Communication? In my opinion, such a direct mailing campaign should be treated similar to the
billboard ad, and not to the criminal defense lawyer using recent arrest records to target specific
persons. • Thank you for your hard work in working on these rules.
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Comments
I agree with the proposed changes and see no reason why a trade name, that is not deceptive,
should not be allowed. I agree that the rule should allow for Trade Names to be used.
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Comments
Although well-intended, the rule against trade names is discriminatory in effect. Restricting firm
names to the last names of the partners has a big impact on us lawyers who were not born with
easy-to-pronounce English surnames. It is a significant barrier to entry for such lawyers who are
contemplating opening their own practices, and can prevent partnership offers by firms who fear that
their firm names will become less marketable if they contained difficult-to-pronounce last names,
and/or that such a firm name would imply an ethnicity that the firm fears the public would reject. A
quick google search on this topic reveals some striking data... "Researchers at Ryerson University
and the University of Toronto... sent out [thousands] of fake résumés to [thousands] of job
postings... [They] found that people with Chinese, Indian or Pakistani-sounding names were 28%
less likely to get invited to an interview than the fictitious candidates with English-sounding names,
even when their qualifications were the same." --https://www.weforum.org/agenda/2017/05/jobapplications-resume-cv-name-descrimination/ Likewise, the National Bureau of Economic Research
found that "Job applicants with white names needed to send about 10 resumes to get one callback;
those with African-American names needed to send around 15 resumes to get one callback." -https://www.nber.org/digest/sep03/w9873.html My own firm has attempted to make our difficult-topronounce firm name more marketable. We converted "Fogelman & Von Flatern, LLP" (Jewish and
German names) to "FVF Law." However, the state bar informed us that FVF Law was considered a
prohibited trade name. We could use "FVF" in copy, but not "FVF Law" (unless FVF Law was paired
with our full firm name, which makes it doubly-cumbersome). We understand the slippery slope
here. No one wants bombastic names out there like we have seen in other states (see e.g. Rhode
Island's personal injury law firm called "Justice for All"). However, we believe simply allowing the
word "Law" to follow abbreviations of the partners' last names is an elegant and tasteful solution that
the committee should consider as it re-writes rules 7.01 and 7.07. Sincerely, Aaron von Flatern
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Comments
The latest proposed re-do of the Texas attorney advertising rules (the Ad Rules) make a lawyer’s
subjective desire for pecuniary gain the sine qua non of the Ad Rules. This new subjective standard
is a problem. It has long been settled that, when it comes to attorney advertising (aka commercial
speech), what matters is not the speaker’s subjective intent but rather whether the actual words
used mislead the public, tarnish the image of the profession or otherwise harm some legitimate value
the bar is allowed to protect. You will recall that the CDRR released its first version of proposed
changes to the Ad Rules in November, 2018. That version allowed Texas lawyers to use trade
names. Much objection from the Bar followed. Those rules were scrapped, and, as predicted, the
prohibition against trade names has been revived in this latest version–but with a twist. It now
states: Rule 7.07: A lawyer substantially motivated by pecuniary gain shall not practice under a trade
name. Every lawyer works for pecuniary gain except when working on a purely pro bono basis. If we
look honestly at what motivates lawyers then all lawyers in private practice are forbidden to use
trade names because the only reason to use a trade name is get more trade; that is, for pecuniary
gain. But wait . . . there’s more. The newly revised Ad Rules are riddled with this phrase–
substantially motivated by pecuniary gain appears 17 times in the latest version–and there is no
guidance at all as to how to objectively determine whether a communication or advertisement
qualifies as such.* This phrase is even being used to define the kind of communications to which the
Ad Rules apply in the first place. See proposed Rule 7.01(b)(1). Invitiation to ligitation? Probably.
Invitation to confusion? Absolutely. Back to Bates. Although a lot of work went into the new
advertising rules it was work based on a flawed notion of what principle should guide the Bar’s
regulation of advertising. Instead of trying to look into the heart and mind of the lawyer, which is an
enterprise fraught with the likelihood of error, the rules need to look at the effect of advertising and
trade names on the public. Bates v State Bar of Arizona , 433 US 350 (1977), struck down rules that
forbade truthful advertising and specifically permitted restrictions on advertising that is false or
misleading. Our advertising rules only need to restrict false and misleading advertising–something
that is recognizable by the actual content of the message and not the motivation behind it. The profit
motive will remain a legitimate concern in regulations forbidding direct solicitation of individual
clients because the profit motive creates an unacceptable risk of other kinds of misconduct**, but for
communications aimed at the general public it is the actual words, not the motive that matters. Back
to trade names. By way of example (and this analysis should be done on each rule that includes the
phrase substantially motivated by pecuniary gain), if there is a problem with trade names it must be
that they are misleading because they imply a specialization or expertise that does not exist. “Worlds
Greatest Law Firm” would be a pretty obvious example of this. Nothing about the intent behind the
name matters or is relevant to determining whether it is misleading. The proposed addition of the
attorney’s subjective intent renders the prohibition against trade names meaningless because it
allows for only two possibilities. It either: (1) applies to every lawyer (if that is the intention–it simply
needs to say “no trade names”) OR (2) every lawyer can use a trade name as long as they can
explain that they were not “substantially motivated by pecuniary gain” in so doing. To put it mildly–it
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is a standard that any decent lawyer can drive a truck through.*** We need a standard that is
objective and consistent with the Courts’ rulings on attorney advertising. The new proposed Ad Rules
are neither. * There are no comments to the proposed Ad Rules. Comments to the rules are
necessary and typically used to define, explain or interpret what is meant by the language used in
the rules. Moreover, the only similar language we found in any current Texas statute is the phrase
“substantially motivated by sincere religious belief” in the Texas Religious Freedom Restoration Act.
The word “substantially” itself appears thousands of times in Texas statutes without, however, ever
being defined. Thus, the proposed rule hangs on a never before used phrase whose most important
word, “substantially,” is not defined. **This is made clear in the comments to existing rule 7.03
(covering prohibited solicitations), which largely follows the ABA Model Rule on direct solicitation.
***For example, the lawyers practicing at “The ADA Firm” are going to say that they are
substantially motivated not by making money but by protecting the public and educating them about
important rights under the American with Disabilities Act (ADA). Copy and paste a similar argument
for every firm operating under such a trade name.
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Peter D. Kennedy
Board Certified, Civil Appellate Law
Texas Board of Legal Specialization

A Professional Corporation

512.480.5764
512.536.9908 (fax)
401 Congress Avenue, Suite 2200
Austin, TX 78701-3790

January 9, 2019
Mr. Gene Major
Director, Advertising Review Dept.
State Bar of Texas
Re:

via Fax (512) 427-4109

File Number 75278
Bar Card Number 24055786

Dear Mr. Major:
I represent Robert B. Kleinman and Common Sense Counsel PLLC with regard to the
submission of web page materials to the State Bar’s Advertising Review Committee. By letter
dated December 18, 2018, you indicated that the Committee has concluded that the submitted
materials may violate Rule 7.01(a) or (e). The submitted materials were returned with circles
around each appearance of “Common Sense Counsel,” citing those rules. Your letter requested a
response within fifteen days, but because of the intervening holidays Mr. Kleinman requested
and was given an extension to respond until today, January 9, 2019.
In relevant part, Rule 7.01(a) prohibits a Texas lawyer in private practice from practicing
“under a trade name [or] a name that is misleading as to the identity of the lawyer or lawyers
practicing under such name.” Rule 7.01(e) provides that a Texas lawyer “shall not advertise in
the public media or seek professional employment by any communication under a trade name or
fictitious name, except that a lawyer who practices under a firm name as authorized by paragraph
(a) of this Rule may use that name in such advertisement or communication … .”
We do not believe the submitted materials violate Rule 7.01(a) or (e), but if they do, the
rule would be unconstitutional as applied to Mr. Kleinman under the First Amendment and
article 1, section 8 of the Texas Constitution.
First, our reading of Rule 7.01(a) is that the modifier “misleading” applies to both “a
trade name” or “a name,” so that the Rule only prohibits, on its face, a trade name that is
misleading. Rule 7.01(e) simply applies Rule 7.01(a) to advertisements in the public media. Mr.
Kleinman’s use of “Common Sense Counsel” to describe his law firm is not false or misleading.
Other than suggesting a general attitude towards the practice of law, the trade name does not
make any objective statement of fact – let alone a false or misleading statement – about the
lawyers in the law firm or results that it can achieve.
Mr. Kleinman does, in fact, use “common sense” in his practice, but such a claim is in the
eye of the beholder and is far less suggestive of objective attorney qualifications or promised
results than many slogans and advertisements used by Texas attorneys and approved by the State
Bar, including the relentless television advertisements for personal injury attorneys. If the
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Committee contends that “Common Sense Counsel” is a misleading trade name, please identify
the specific basis for its conclusion and the facts it is relying on, so that we may evaluate it.
Our reading of Rule 7.01(a) as prohibiting only misleading trade names is consistent with
the need to read laws and rules to avoid constitutional questions. E.g., Public Citizen v. U.S.
Department of Justice, 491 U.S. 440, 455 (1989). If the Rule is read as prohibiting the use of
non-misleading trade names, it would violate the free speech provisions of the First Amendment
and article 1, section 8 of the Texas Constitution. As I’m sure the Committee is aware, attorney
advertising has received robust First Amendment protection since Bates v. State Bar of Arizona,
433 U.S. 350 (1977), and that protection has been extended to various types of truthful, nonmisleading advertisements. E.g., In re R.M.J, 455 U.S. 191 (1982) (areas of legal practice);
Zauderer v. Office of Disciplinary Counsel of the Supreme Court of Ohio, 471 U.S. 626 (1985)
(printed advertisements soliciting clients); Shapero v. Kentucky Bar Ass’n, 486 U.S. 466 (1988)
(direct mail solicitation of foreclosure clients). The only regulation of attorney speech that has
survived constitutional review by the Supreme Court since Bates was in the 5-4 decision in
Florida Bar v. Went For It, Inc., 515 U.S. 618 (1995), which upheld a targeted, time-limited ban
on direct mail solicitation of personal injury or wrongful death clients within 30 days of an
accident, based on a bar study purporting to show that such solicitations were perceived as
invading individual privacy.
While the Fifth Circuit recently recognized the states’ “ability to limit the use of titles and
trade names to protect the public from ‘false, deceptive, and misleading’ advertising,” Serafine v.
Branaman, 810 F.3d 354, 360 (5th Cir. 2016) (emphasis added), it did not suggest that the state
could prohibit the use of non-misleading trade names. Indeed, the Fifth Circuit has held that a
rule which restricted “the use of only those mottos or nicknames that state or imply an ability to
get results” survived constitutional scrutiny only because the rule did “not prohibit all nicknames
or mottos in every instance,” leaving lawyers “free to employ as many nicknames, monikers,
mottos or trade names as they wish,” so long as they do not use them to mislead the public.
Public Citizen Inc. v. Louisiana Disciplinary Bd., 632 F.3d 212, 226 (5th Cir. 2011) (emphasis in
original).
The Second Circuit even struck down a New York rule prohibiting lawyers from using “a
nickname, moniker, motto or trade name that implies an ability to obtain results in a matter”
because the state was unable show that the regulation materially advanced a substantial state
interest, given that such names “are akin to, and no more than, the kind of puffery that is
commonly seen, and indeed expected, in commercial advertisements generally.” Alexander v.
Cahill, 598 F.3d 79, 95 (2nd Cir. 2010). Alexander is quite clear that a prohibition of the use of
names that do not imply an ability to obtain results, i.e., non-misleading names, would violate the
First Amendment. Id.
As the Committee is likely aware, there has been a widespread abandonment of state bar
blanket prohibitions against lawyers using trade names. By our count, forty-four of fifty-one
U.S. jurisdictions and the American Bar Association and now expressly permit the use of nonmisleading trade names such as “Common Sense Counsel,” including California.1 This trend has
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surely been accelerated by rulings such as Alexander v. Cahill and a sensible desire of state bars
and committees to permit lawyers to speak to the full extent their First Amendment rights.
This trend now includes Texas which is in the process of amending its rules to permit the
use of non-misleading trade names by attorneys. The Bar’s Committee on Disciplinary Rules
and Referenda has recommended revising Rule 7.01(b) to state that:
(b) A lawyer in private practice may practice under a trade name, including in its name
of one or more deceased or retired members of the firm or of a predecessor firm in a
continuing line of succession
1. provided the trade name does not imply a connection with a public or charitable
legal services organization, or governmental agency or entity; or
2. utilizes the name of a non-lawyer, or a lawyer not associated with the firm.
It is our firm conviction that this revision is not just sensible policy, but that it is required
in order to avoid applications of the existing Rule 7.01 that would violate the First Amendment
and the Texas Constitution, including any effort to prohibit or discipline Mr. Kleinman for using
the non-misleading trade name “Common Sense Counsel.”
As Texas lawyers we all take oaths to uphold the US and Texas constitutions. Since
applying existing Rule 7.01(a) & (e) against Mr. Kleinman’s use of “Common Sense Counsel”
would violate those documents’ free speech provisions, we ask the Committee to revisit its
position and approve the submitted materials. At a minimum, we ask that the Committee take no
action until after the proposed rule amendment process is completed.
Mr. Kleinman would prefer to avoid contested proceedings with the State Bar over his
use of this non-misleading name, but is prepared to do so if necessary.
Thank you for your attention to this matter. Please direct any further communications
regarding this matter to my attention. We look forward to a prompt response.
Sincerely,
GRAVES, DOUGHERTY, HEARON & MOODY
A Professional Corporation

By:

/s/ Peter D. Kennedy
Peter D. Kennedy

PDK
cc:
Committee on Disciplinary Rules and Referenda (via email: cdrr@texasbar.com)

401 Congress Ave.

Suite 2200

Austin, Texas 78701

512.480.5600

www.gdhm.com
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See American Bar Association – Model Rules of Professional Conduct, Rule 7.5 Firm Names and Letterheads
Alabama – Alabama Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Alaska – Alaska Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Arizona – Arizona Rules of Professional Conduct, ER 7.5(a) Firm Names and Letterheads
Arkansas – Arkansas Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
California – California Rules of Professional Conduct, Rule 7.5 Firm Names and Trade Names
Colorado – Colorado Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Connecticut – Connecticut Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
DC Bar – D.C. Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Delaware – Delaware Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Florida – Florida Rules of Professional Conduct, Rule 4-7.21 Firm Names and Letterheads
Georgia – Georgia Rules of Professional Conduct, Rule 7.5(e) Firm Names and Letterheads
Hawaii – Hawaii Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Idaho – Idaho Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Illinois – Illinois Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Indiana – Indiana Rules of Professional Conduct, Rule 7.5(a)(4) Firm Names and Letterheads
Iowa – Iowa Rules of Professional Conduct, Rule 32:7.5 Firm Names and Letterheads
Kansas – Kansas Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Maine – Maine Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Maryland – Maryland Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Massachusetts – Massachusetts Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Michigan – Michigan Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Minnesota – Minnesota Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Missouri – Missouri Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Montana – Montana Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Nebraska – Nebraska Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Nevada – Nevada Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
New Hampshire – New Hampshire Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
New Jersey – New Jersey Disciplinary Rules of Professional Conducts, RPC 7.5 Firm Names and Letterheads
New Mexico – New Mexico Rules of Professional Conduct, Rule 16-705 Firm Names and Letterheads
North Carolina – North Carolina Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
North Dakota – North Dakota Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Oklahoma – Oklahoma Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Oregon – Oregon Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Pennsylvania – Pennsylvania Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
South Carolina – South Carolina Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
South Dakota – South Dakota Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Tennessee – Tennessee Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Utah – Utah Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Vermont – Vermont Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Virginia – Virginia Rules of Professional Conduct, Rule 7.1 Communications Concerning a Lawyer’s Services
Washington – Washington Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
West Virginia – West Virginia Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Wisconsin – Wisconsin Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
Wyoming – Wyoming Rules of Professional Conduct, Rule 7.5(a) Firm Names and Letterheads
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Rule 1.01 Competent and Diligent Representation
Below is the timeline for Rule 1.01 of the Texas Disciplinary Rules of Professional Conduct, pertaining to
Competent and Diligent Representation.
INITIATED – December 5, 2018
PUBLICATION – A proposed rule must be published in (1) the Texas Register and (2) the Texas Bar
Journal within six months after the proposal process is initiated.
•
•

Texas Bar Journal – March 1, 2019 (Complete)
Texas Register – March 1, 2019 (Complete)

NOTE: Publications will include details on dates and participation methods for the comment period and the public
hearing.

COMMENT PERIOD – Once initiated the proposal process shall include a period of at least 30 days for
interested parties to submit comments on the rule to the Committee. The Committee extended the
comment period to two months.
Public comments were accepted through May 1, 2019.
PUBLIC HEARING – The Committee held a public hearing on April 18, 2019, at the Texas Law Center.
FINAL VOTE – The Committee shall vote whether to recommend a proposed rule to the Board of
Directors not later than the 60th day after the comment period. This vote must be held at a meeting
open to the public and with notice to the public.
The Committee voted at its May 8, 2019, meeting to recommend the proposal to the Board of Directors.
SUBMISSION TO BOARD OF DIRECTORS – The Committee shall submit a proposed disciplinary rule that
is recommended by the Committee to the Board of Directors for review and consideration.
VOTE BY BOARD OF DIRECTORS – The Board of Directors shall vote on each proposed disciplinary rule
recommended by the Committee not later than the 120th day after the date the rule is received from
the Committee. The Board shall vote for or against the rule or return the rule to the Committee for
additional consideration.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Rule 6.05 Conflict of Interest Exceptions for Nonprofit and
Limited Pro Bono Legal Services
Below is the timeline for proposed Rule 6.05 of the Texas Disciplinary Rules of Professional Conduct,
pertaining to conflict of interest exceptions for nonprofit and limited pro bono legal services.
INITIATED – February 6, 2019
PUBLICATION – A proposed rule must be published in (1) the Texas Register and (2) the Texas Bar
Journal within six months after the proposal process is initiated.
•
•

Texas Bar Journal – April 1, 2019 (Complete)
Texas Register – March 29, 2019 (Complete)

NOTE: Publications will include details on dates and participation methods for the comment period and the public
hearing.

COMMENT PERIOD – Once initiated the proposal process shall include a period of at least 30 days for
interested parties to submit comments on the rule to the Committee. The Committee has extended the
comment period to three months.
Public comments will be accepted through July 1, 2019.
PUBLIC HEARING – The Committee held a public hearing on April 18, 2019, at the Texas Law Center. The
Committee will hold a second public hearing on June 6, 2019, at the Texas Law Center.
FINAL VOTE – The Committee shall vote whether to recommend a proposed rule to the Board of
Directors not later than the 60th day after the comment period. This vote must be held at a meeting
open to the public and with notice to the public.
The deadline to vote is August 30, 2019. Therefore, the vote must be held at either the July 23, 2019, or
the August 7, 2019, Committee meeting.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
ADVERTISING RULES
(Revised Proposal)
Below is the timeline for Rules 7.01 through 7.07 of the Texas Disciplinary Rules of Professional Conduct,
pertaining to lawyer advertising.
INITIATED – April 18, 2019
PUBLICATION – A proposed rule must be published in (1) the Texas Register and (2) the Texas Bar
Journal within six months after the proposal process is initiated.
•
•

Texas Bar Journal – June 1, 2019
Texas Register – May 31, 2019

NOTE: Publications will include details on dates and participation methods for the comment period and the public
hearing.

COMMENT PERIOD – Once initiated the proposal process shall include a period of at least 30 days for
interested parties to submit comments on the rule to the Committee. The Committee extended the
comment period through August 6, 2019.
PUBLIC HEARINGS – The Committee will hold a public hearing on June 6, 2019, at the Texas Law Center.
The Committee will hold a second public hearing on July 23, 2019, at the Texas Law Center.
FINAL VOTE – The Committee shall vote whether to recommend a proposed rule to the Board of
Directors not later than the 60th day after the comment period. This vote must be held at a meeting
open to the public and with notice to the public.
The deadline to vote is October 5, 2019. Therefore, the vote must be held at either the August 7, 2019,
or September 3, 2019, Committee meeting.
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2019 CDRR MEETINGS
Below are the CDRR meeting dates and details for 2019.
Members of the public are welcome to attend each quarterly meeting at the Texas Law Center.
Members of the public can also listen via teleconference.
Quarterly meetings will generally take place one week prior to State Bar of Texas Board of
Directors meetings. Quarterly meetings will be held at the Texas Law Center at 10:30 a.m.
Any necessary monthly meetings will generally be held on the Wednesday of the first full work
week of each month at 10:00 a.m. Members of the public can listen via teleconference.
QUARTERLY MEETING DATES
Meetings held at Texas Law Center
Thursday, January 9, 2019: 10:30 a.m. – 2:30 p.m.
Thursday, April 18, 2019: 10:30 a.m. – 2:30 p.m.
Thursday, June 6, 2019: 10:30 a.m. – 2:30 p.m.
Tuesday, September 3, 2019: 10:30 a.m. – 2:30 p.m
MONTHLY MEETING DATES
Meeting held via Teleconference
Wednesday, February 6, 2019: 10:00 a.m. – 12:00 p.m.
Wednesday, March 6, 2019: 10:00 a.m. – 12:00 p.m.
Wednesday, May 8, 2019: 10:00 a.m. – 12:00 p.m.
Tuesday, July 23, 2019: 10:00 a.m. – 12:00 p.m. (Texas Law Center and via Teleconference)
Wednesday, August 7, 2019: 10:00 a.m. – 12:00 p.m.
Wednesday, October 9, 2019: 10:00 a.m. – 12:00 p.m.
Wednesday, November 6, 2019: 10:00 a.m. – 12:00 p.m.
Wednesday, December 4, 2019: 10:00 a.m. – 12:00 p.m.

Currently Scheduled Public Hearings (as of May 8, 2019)

Thursday, June 6, 2019 (10:30 a.m.) – Proposed Rule 6.05 and Proposed Advertising Rules
(In conjunction with quarterly meeting at Texas Law Center)
Tuesday, July 23, 2019 (10:00 a.m.) – Proposed Advertising Rules
(In conjunction with monthly meeting at Texas Law Center and by teleconference)
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2020 CDRR MEETINGS – TENTATIVE SCHEDULE
Below are the tentative CDRR meeting dates and details for 2020. The meeting dates are
subject to change.
Members of the public are welcome to attend each quarterly meeting at the Texas Law Center.
Members of the public can also listen via teleconference.
Quarterly meetings will generally take place one week prior to State Bar of Texas Board of
Directors meetings. Quarterly meetings will be held at the Texas Law Center at 10:30 a.m.
Any necessary monthly meetings will generally be held on the Wednesday of the first full work
week of each month at 10:00 a.m. Members of the public can listen via teleconference.
QUARTERLY MEETING DATES
Meetings held at Texas Law Center
Thursday, January 16, 2020: 10:30 a.m. – 2:30 p.m.
Thursday, April 9, 2020: 10:30 a.m. – 2:30 p.m.
Thursday, June 18, 2020: 10:30 a.m. – 2:30 p.m.
Tuesday, September TBD*, 2020: 10:30 a.m. – 2:30 p.m.
* The Board of Directors meeting has not been scheduled yet.
MONTHLY MEETING DATES
Meeting held via Teleconference
Wednesday, February 5, 2020: 10:00 a.m. – 12:00 p.m.
Wednesday, March 4, 2020: 10:00 a.m. – 12:00 p.m.
Wednesday, May 6, 2020: 10:00 a.m. – 12:00 p.m.
Wednesday, July 8, 2020: 10:00 a.m. – 12:00 p.m.
Wednesday, August 5, 2020: 10:00 a.m. – 12:00 p.m.
Wednesday, October 7, 2020: 10:00 a.m. – 12:00 p.m.
Wednesday, November 4, 2020: 10:00 a.m. – 12:00 p.m.
Wednesday, December 2, 2020: 10:00 a.m. – 12:00 p.m.

46

