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Committee on Disciplinary Rules and Referenda
Agenda
Date and Time:

Wednesday, June 1, 2022 – 10:00 a.m. CDT by Teleconference

Join by Meeting Link: https://texasbar.zoom.us/j/89238482989
Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 892 3848 2989
View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate
1. Call to Order; Roll Call
2. Comments from the Chair
3. Discussion and Possible Action: Approval of the Minutes of the Last Meeting (Bates Numbers
000002 – 000004)
4. Discussion and Possible Action: Proposed Rule 3.09 Special Responsibilities of a Prosecutor,
Texas Disciplinary Rules of Professional Conduct (TDRPC) (Bates Numbers 000005 –
000025)
Discuss Proposed Rule, Proposed Comments, and Written and Oral Public Comments
Received during the Public Comment Period and at the Public Hearing; Consider Possible
Amendments to the Proposed Rule and Recommendation of the Proposed Rule to the State Bar
of Texas Board of Directors; Consider Possible Amendments to and Recommendation of the
Comments to the Proposed Rule
5. Agenda Items for Next Meetings
6. Adjourn
______________________________________________________________________________
Under the Americans with Disabilities Act, an individual with a disability must have an equal
opportunity for effective communication and participation in public meetings. Reasonable
modifications and equal access to communications will be provided upon request. For assistance,
please contact Jennifer Reames at (800) 204-2222 or (512) 427-1463 (extension 1415) at least two
working days prior to the scheduled meeting so that appropriate arrangements can be made.
Individuals with speech or hearing disabilities can contact Ms. Reames by routing through Relay
Texas at phone number 7-1-1 or another designated phone number provided at relaytexas.com.
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From:
To:
Cc:
Subject:
Date:
Attachments:

Andrea Low; cdrr
"Johnson, Vincent";
"Kim Moore"; "Jena Parker"
Proposed new ethical rules
Tuesday, May 10, 2022 4:04:05 PM
5-10-22 Letter to Ms. Low and CDRR.pdf

Attached find a brief letter from the Innocence Project of Texas proposing a simple solution to much
of the criticism lodged by prosecutors to the proposed amended rules. Thank you for your
consideration.
Sincerely,
Mike Ware
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May 10th, 2022

Ms. Andrea Low
Disciplinary Rules and Referenda Attorney
Committee on Disciplinary Rules and Referenda
Office of the Chief Disciplinary Counsel
State Bar of Texas
P.O. Box 12487
Austin, TX 78711-2487

Andrea.Low@texasbar.com

RE: Proposed New Ethical Rules
The proposed amended rules 3.09 (f), (g), and (h), along with their corresponding comments
7, 8, and 9, are excellent and much needed additions to the Texas Disciplinary Rules of Professional
Conduct. I have previously submitted a letter in favor of the proposed amendments on behalf of
myself, the Innocence Project of Texas, Cheryl Wattley (professor at the University of North Texas
at Dallas School of Law and 2021 Dallas Bar Association Trial Lawyer of the Year), and Charles
Press (Clinical Professor at the University of Texas School of Law and director of the Actual
Innocence Clinic).
Since it seems that most of the opposition by the prosecutors to these proposed ethical duties
is directed at section (g) and the continuing duty to disclose newly discovered, credible and material
evidence that a completely innocent person has been convicted and may still be sitting in prison or
even have an execution date, I suggest the following additional language at the end of (g):
“The former prosecutor complies with this duty by disclosing exculpatory and mitigating evidence
as provided by this Rule and constitutional and statutory authorities to the following:
1. The current District Attorney or prosecuting authority in the
jurisdiction where the conviction occurred, and
2. The current judge of the court of conviction.”

innocencetexas.org I facebook.com/innocencetexas | info@ipoftexas.org
806.744.6525 | 300 Burnett St., Suite 160 I Fort Worth, Texas 76102
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Thank you for your hard work and dedication to bending the long arc of the moral universe
toward justice.
Sincerely,

Mike Ware, Executive Director
Innocence Project of Texas
cc: Charles Press
Cheryl Wattley

innocencetexas.org I facebook.com/innocencetexas | info@ipoftexas.org
806.744.6525 | 300 Burnett St., Suite 160 I Fort Worth, Texas 76102
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From:
To:
Subject:
Date:
Attachments:

Stacey Soule
cdrr
State Prosecuting Attorney"s Rule 3.09 Amendments Opposition Statement
Wednesday, May 18, 2022 9:56:09 AM
Picture (Device Independent Bitmap) 1.jpg
SPA Letter RE Proposed Rule 3.09 Final 5-18-22.pdf

Please find my statement about the proposed amendments to Rule 3.09 that
are attached for the committee’s review.
Thank you.

JOHN R. MESSINGER
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ASST. STATE PROSECUTING ATTORNEY

STACEY M. SOULE

STATE PROSECUTING ATTORNEY

EMILY JOHNSON-LIU
ASST. STATE PROSECUTING ATTORNEY

OFFICE OF

STATE PROSECUTING ATTORNEY
P.O. BOX 13046
CAPITOL STATION
AUSTIN, TX 78711
information@spa.texas.gov
(512) 463-1660

May 18, 2022
Via Email at cdrr@texasbar.com
To Chairman Kinard and Members of the Committee on Disciplinary Rules and Referenda:
This is the State Prosecuting Attorney’s statement in opposition to the proposed
amendments, adding subsections (f)-(h) to rule 3.09.

With jurisdiction and authority comes responsibility. An ethics rule should not
impose responsibility where there is no jurisdiction or authority.
1. About the Office of State Prosecuting Attorney (OSPA).
The OSPA consists of the State Prosecuting Attorney (SPA), two assistant SPAs, and a
single administrative assistant. The SPA represents the State in all proceedings before the
Texas Court of Criminal Appeals (CCA). TEX. GOV’T CODE § 42.001(a). In discharging her
duty, the SPA reviews all intermediate appellate court decisions that are decided
adversely to the State’s interests. This is because these decisions are now controlling
precedent in all counties (which encompasses all the trial courts and locally elected
prosecutors) within the intermediate appellate court’s district. The SPA “red flags” cases
that merit high-court review by the CCA. The SPA is primarily concerned with lower court
decisions affecting important areas in Texas’ criminal jurisprudence. Therefore, the SPA
focuses on legal issues, not fact issues that have previously been decided by the trial-level
factfinder, whether it be a jury or judge. Examples include when a lower court declares a
statute unconstitutional, construes a statute in a manner unfavorable to the State, strikes
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courts costs or fees as unconstitutional, or fails to apply the proper standard of review
announced by the U.S. Supreme Court or CCA. The SPA’s interest in high-court litigation
is unparalleled as local interest fades when the CCA’s jurisdiction is invoked. Any legal
rule decided by the CCA applies to all jurisdictions in Texas, which includes the fourteen
court of appeals districts and the elected prosecutors of 254 counties.
Once a case meriting review by the CCA is flagged, the SPA contacts the locally elected
prosecutor’s office to discuss how a case should proceed on a petition for discretionary
review in the CCA. In consultation between the local prosecutor and the SPA, it will be
determined whether the SPA will assume representation or whether the local prosecutor
will continue to litigate the case. So, in practice, the SPA, due to its small size, works with
locally elected prosecutors to share the caseload before the CCA. See TEX. GOV’T CODE §
42.005(b) (“A district or county attorney may assist the state prosecuting attorney in
representing the state before the court of criminal appeals.”).
The SPA may also represent the State in the courts of appeals in a criminal case at any
stage if she “considers it necessary for the interest of the state,” TEX. GOV’T CODE §
42.001(a), or on request by the locally elected prosecutor. Id. at § 42.005(a) (“The State
prosecuting attorney may assist a district or a county attorney in representing the state
before a court of appeals if requested to do so by the district or county attorney.”).
In representing the State in an appellate court (the intermediate courts of appeals or the
CCA), the SPA’s review of a case file consists only of an examination of the official
appellate record (filed in the lower appellate court from the trial court); this includes the
trial court’s reporter’s record and clerk’s record. The local prosecutor’s internal file on a
case is never transferred to the SPA or reviewed by the SPA.
As mentioned, the SPA is heavily involved in cases before the CCA by way of a petition for
discretionary review. The SPA is typically not involved in the inherently fact-intensive
habeas cases in the CCA. When she is, it is to prevent the creation of a legal rule that
would negatively impact local prosecutors en mass or, in the rare case, to recommend
relief based on innocence. The SPA’s review of a case on habeas before the CCA is limited
to the official court habeas record forwarded to the CCA by the trial court. The local
prosecutor’s habeas file is never transferred to the SPA or reviewed by the SPA.
Per TEX. GOV’T CODE § 42.001(a), the SPA is not involved in:
• The decision whether to charge or prosecute a Texas offense in a trial court. That
is within the exclusive control of locally elected prosecutors.
• Any oversight authority over a local district or county attorney in criminal cases (or
any other).
2
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• Any investigation related to an offense or habeas action.
• Any trial or habeas proceeding related to a trial-court-level factfinder. The SPA has
no trial-court jurisdiction.
• Any matter relating to the prosecution of federal offenses.
2. Should Rule 3.09 amendments apply to the three attorneys in the OSPA?
“[The] diffusion of the authority to prosecute is in keeping with the deliberately
‘fractured’ nature of Texas government, in which the ‘framers of our constitution,
influenced by the political philosophy of the Jacksonian era and the despotic control of
the reconstruction governor, deliberately chose to decentralize executive authority.’”
Saldano v. State, 70 S.W.3d 873, 877 (Tex. Crim. App. 2002).
First, the committee should ask whether the amendments are intended to apply to all
prosecutors. Proposed Rule 3.09(f)-(h) refers to “a prosecutor” in a generic sense. 1 But,
in contrast, the Texas Constitution and Legislature have been more definitive about what
“prosecutor” means in different contexts, and generally, they are divided by jurisdiction
and have differing authority. TEX. CONST. Art. 17 § 21; TEX. CODE CRIM. PROC. arts. 2.02
(duties of district attorneys), 2.02 (duties of county attorney), 2.021 (duties of attorney
general); TEX. GOV’T CODE §§ 42.001, 42.005 (duties of SPA). Some prosecutors lack
criminal jurisdiction, or it is limited. See, e.g., TEX. GOV’T CODE §§ 45.201 (Harris County
Attorney only has civil jurisdiction), 45.270 (Montgomery County Attorney has civil
jurisdiction and jurisdiction over certain protective orders), 45.341 (Wharton County
Attorney has civil jurisdiction and can assist the district attorney). And some prosecutors
are prosecutors on a case-by-case basis through deputization or appointment. 2 See State
v. Stephens, No. PD-1032-20, 2021 WL 5917198, at *10 (Tex. Crim. App. Dec. 15, 2021,
reh’g pending) (the Attorney general can assist locally elected prosecutors by
deputization); TEX. CODE CRIM. PROC. art. 2.07 (attorney pro tem).
Some other concrete examples show intentional distinctions made among prosecutors by
the Legislature:

1

It does not appear expressly qualified by “prosecutor in a criminal case” like subsections
(a)-(e) are.
2
What would the status be for Assistant Attorney Generals in the Texas Attorney
General’s Office who defend Texas state court convictions in federal habeas proceedings?
While they are designated as civil proceedings, their disposition affects a criminal case.
28 U.S.C. § 2254.
3
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• For purposes of compensation under the Professional Prosecutors Act, the
Legislature distinguishes between a “county prosecutor,” a “state prosecutor,” and
the SPA. TEX. GOV’T CODE § 46.001(1), (3)-(4).
• To perfect a State’s appeal under TEX. CODE CRIM. PROC. art. 44.01, the Legislature
has defined “prosecuting attorney” as “the county attorney, district attorney, or
criminal district attorney who has the primary responsibility of prosecuting cases
in the court hearing the case and does not include an assistant prosecuting
attorney.” The SPA is plainly excluded.
• The Legislature has created a defense for specified prosecutors for several
unlawful carrying of a handgun by a license holder offenses: “the attorney general
or a United States attorney, assistant United States attorney, assistant attorney
general, district attorney, assistant district attorney, criminal district attorney,
assistant criminal district attorney, county attorney, or assistant county attorney.”
TEX. PENAL CODE §46.035(h-1)(3). The SPA and Assistant SPAs are excluded.
This committee should be mindful that all prosecutors in Texas are not similarly situated
and that their duties differ. The generic term “prosecutor” 3 in the proposed amendments
to Article 3.09 should be defined to give proper notice to those to whom it will be
applicable.
Finally, given the limited jurisdiction of the OSPA and the arguments laid out below in Part
3, it is questionable whether the SPA and her assistants should fall under the meaning of
“prosecutor” in the proposed amendments.
3. Proposed Rule 3.09 amendments as they would be applied to the OSPA.
Understanding the SPA’s role and operations is required to give meaning to how the
proposed Rule 3.09 amendments would affect the three prosecutors in the OSPA.
a. As stated at the April meeting addressing Rule 3.09, any duty to investigate would
exceed the scope of the SPA’s legislative authority. TEX. GOV’T CODE §§ 42.001(a),
42.005. The SPA does not employ investigators. Compare with TEX. CODE CRIM. PROC.
The same ambiguity arises with the term “convicted.” Does it mean a final conviction
(post-mandate from an appellate court)? Ex parte Pue, 552 S.W.3d 226 (Tex. Crim. App.
2018); Jordan v. State, 36 S.W.3d 871 (Tex. Crim. App. 2001); Milburn v. State, 201 S.W.3d
749 (Tex. Crim. App. 2006). Would it include a conviction for which the person was
granted “shock” probation? State v. Robinson, 498 S.W.3d 914 (Tex. Crim. App. 2016).
There is a legion of CCA cases construing what a final conviction means that are context
dependent.

3

4
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art. 2.12(5) (peace officers include investigators employed by the district and criminal
district attorneys). The scope of the SPA’s authority should inform its duty as a
prosecutor in Rule 3.09. No ethical duty should conflict with statutory authority that
clearly defines a prosecutor’s functions. Cf. Buckley v. Fitzsimmons, 509 U.S. 259, 273
(1993) (“A prosecutor's administrative duties and those investigatory functions that
do not relate to an advocate's preparation for the initiation of a prosecution or for
judicial proceedings are not entitled to absolute immunity.”).
b. The alternative to initiating an investigation—“make reasonable efforts to cause an
investigation”—also conflicts with the OSPA’s authority. TEX. GOV’T CODE §§ 42.001(a),
42.005. As stated above, the OSPA has no authority over locally elected prosecutors.
Nor does it have any authority over law enforcement. Compare with TEX. CODE CRIM.
PROC. art. 2.022(a) (local prosecutor can seek the assistance of the Texas Rangers for
a local investigating agency in specific instances). Before imposing any duty, the first
question that should be asked is who has what authority and over whom. No
“reasonable effort” (indicating something above and beyond simple disclosure in
(f)(1)) can be made unless there is the authority to do so. Further, if the OSPA has no
authority to “make a reasonable effort to cause an investigation” in the first place,
how could there be any authority to ensure that a forthcoming investigation would be
dedicated to determining “whether the defendant was convicted of an offense that
the defendant didn’t commit.” It would be impossible.
And if, as an arm of the State, the OSPA has no authority to comply with subsection
(f)(2), how can a private individual (e.g., a retired SPA) have any independent ability
as a private citizen to do so? See Proposed Rule 3.09(g) (“A prosecutor is not relieved
of the duty to disclose because he or she no longer works in the jurisdiction in which
the conviction was obtained or is no longer working as a prosecutor.”). That, too,
would be impossible. Even assuming there is validity to applying (f)(1) to current state
agents, the lack of state agency relationship should be dispositive as to whether it
applies to a former prosecutor.
c. The text in Proposed subsection (f)(2)—“if a conviction was obtained in a prosecutor’s
jurisdiction”—would unfairly apply to all convictions in Texas for the OSPA. This
means that proposed subsection (f)(2) would always apply to the OSPA attorneys,
regardless of whether the OSPA ever represented the State. Thus, for the OSPA, the
“investigation” clauses would always apply to it. 4 This has a disparate application in
comparison to local prosecutors.
4

It’s also unclear how it would apply to Assistant Attorney Generals who were deputized
to prosecute a case. Would the AG’s statewide jurisdiction as to civil cases control, or
would it be the jurisdiction in which they were deputized? Similar questions would need
5
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d. “Appropriate court” is frought with problems. See Proposed Rule 3.09(f)(1)
(“promptly disclose that evidence to an appropriate court.”). It is undeterminable
given the mare’s nest of jurisdictional statutes that have likely not been considered by
the committee. A trial court’s jurisdiction is not unbound or endless. For example, no
court has jurisdiction after a final judgment of conviction is entered and the direct
appeal process has been exhausted. The jurisdiction of a convicting district court is
only later invoked by filing a post-conviction application for a writ of habeas corpus.
TEX. CODE CRIM. PROC. art. 11.07 §§ 1, 3(b). The district court then acts as a habeas
court (i.e., original factfinder), with the writ being returnable to the CCA. TEX. CODE
CRIM. PROC. art. 11.07 § 3(b). The CCA is then limited to ruling on the claims raised in
the application.
Is an appropriate court one that would have jurisdiction over the person and subject?
If not, how does a prosecutor invoke it, and what is a court’s duty upon receiving the
exculpatory or mitigating information? “Appropriate court” must be defined
according to the constitutional provisions and statutes that control jurisdiction and
authority. There is a plethora of these related to different courts throughout Texas
that must be consulted before this committee can say there is “an appropriate court”
for disclosure. 5
The committee should also consider whether disclosing to “an appropriate court” will
achieve the intended goal. Courts cannot arbitrarily assume jurisdiction or appoint
counsel post-conviction (after a direct appeal). Ex parte Wilson, 956 S.W.2d 25, 26
(Tex. Crim. App. 1997) (“a defendant has no constitutional right to counsel for
pursuing discretionary review, even though a defendant has a right to prepare and file
a petition for discretionary review.”); Coleman v. Thompson, 501 U.S. 722, 752 (1991)
(“there is no constitutional right to an attorney in state post-conviction proceedings”).

to be addressed about the jurisdiction of federal prosecutors who practice in Texas’ four
federal districts. 28 U.S.C. § 124.
5
The committee should be aware that jurisdiction and authority issues are pending
before the CCA in two cases. See In re State of Texas ex rel. Brent Smith, WR-93,354-02
(Does a district court in Travis County have habeas jurisdiction to grant a writ or relief in
case in which the charge is pending via information in a Kinney County Constitutional
Court?); In re State of Texas ex rel. Brian Wice, No. WR-93,089-01 (submitted May 18,
2022) (asking whether TEX. CONST. Art. 5, § 11 (district bench exchanges) is applicable after
an appointment order expired). These cases demonstrate how complicated matters of
jurisdiction and authority are in Texas.
6
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e. The OSPA’s attorneys would not be able to determine “new, credible and material
evidence creating a reasonable doubt that a convicted defendant did not commit the
offense of which the defendant was convicted.” As explained above, the SPA does not
have access to the local prosecutor’s case file when she represents the State in the
CCA or intermediate appellate court. And typically, the SPA’s involvement in a case
pertains to discrete legal issues that are not fact bound and do not require the SPA to
read the entire clerk’s and reporter’s records. Without a full working knowledge of
the facts of a case, it would be nearly impossible for an OSPA attorney to recognize
when evidence amounts to “new, credible and material evidence creating a
reasonable likelihood that a convicted defendant” was wrongly convicted. 6
f. Authority and jurisdiction are also implicated by Proposed Rule 3.09(f)(1)’s
requirement to disclose, as an alternative, to “an appropriate authority.”
• The SPA, for the reasons given above, is not “an appropriate authority.”
• Is law enforcement a “proper authority”? The committee must first determine
whether any law enforcement would have such authority. If so, which ones; law
enforcement’s authority also differs significantly and frequently depends on
jurisdiction or subject matter.
• Is the locally elected prosecutor a “proper authority?” The jurisdictional quagmire
that applies to courts also impacts local prosecutors’ authority. Their authority and
jurisdiction are defined by law—the Texas Constitution, statute, and case law―yet
the proposed rule does not account for what is authorized by the law for this elite
elected class.
g. There are the similar problems with jurisdiction and authority for Proposed Rule 3.09,
subsection (h), which states: “When a prosecutor knows of clear and convincing
evidence establishing that a defendant in the prosecutor’s jurisdiction was convicted
of an offense that the defendant did not commit, the prosecutor shall seek to remedy
the conviction.” Before imposing this duty, the committee must ask what authority
prosecutors have to “seek to remedy the conviction.” It should be noted that
entitlement to a writ is for the benefit of a convicted person. The SPA has no authority
in this regard. And a local prosecutor cannot simultaneously represent the State and
the defendant in a writ proceeding. See TEX. CODE CRIM. PROC. art. 11.39 (the local
district or county attorney represents the State in the trial court). Nothing authorizes
the State to file a writ on a defendant’s behalf. Nor should there be because of a
conflict of interest.

6

This is likely true for nearly all prosecutors subject to the amendments.
7
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4. The SPA’s Comment on Proposed Rule Comment 9.
The “good faith” safe haven in Comment 9 is substantive apart from the proposed rule
text and should be included in the rule. It is genuinely not a comment and should not be
unassumingly obscured there. As a substantive provision, if the committee pushes
forward, the SPA suggests that it operate like an exception does in substantive Texas
criminal law. See TEX. PENAL CODE § 2.02 (“(b) The prosecuting attorney must negate the
existence of an exception in the accusation charging commission of the offense and prove
beyond a reasonable doubt that the defendant or defendant's conduct does not fall
within the exception.”). That means that the complaining party would have the burden
to prove that the attorney’s conduct does not fall within the “good faith” exception.
5. SPA’s request for withdrawal.
The SPA requests that that committee withdraw the proposed amendments in toto. This
opposition statement should not be construed as a comment on the underlying values or
ethics intended to be furthered by the proposed amendments; this statement takes issue
with the manner in which those goals have been addressed.
Thank you for your time and consideration.
Stacey M. Soule
State Prosecuting Attorney

8
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From: Gary Udashen <
>
Sent: Thursday, May 12, 2022 10:15 AM
To: Rick Hagen <
>
Cc: Mike Ware <
>
Subject: Proposed Ethical Rule for Prosecutors

Rick
The Innocence Project of Texas has been involved with the State Bar Rules Committee in advocating that
the amendments to Rule 3.09 regarding Special Responsibilities of a Prosecutor be adopted. Mike Ware,
IPTX Executive Director, has submitted a couple of written comments in support of the rule. Mike and I
have also carefully studied the comments of various prosecutors concerning the rule. Based on this we
have made the following proposal to the committee.
Our proposal is to add the following language at the end of section (g):
“The former prosecutor complies with this duty by disclosing exculpatory and mitigating evidence as
provided by this Rule, and constitutional and statutory authorities, to the following:
1. The current District Attorney or prosecuting authority in the jurisdiction where the conviction
occurred, and
2. The current judge of the court of conviction.”
This proposal is designed to address the questions raised by some prosecutors as to how a former
prosecutor, with no authority or standing to investigate or deal with exculpatory evidence, can ensure
he does not wind up in violation of an ethical duty. Under our proposal, the duty of a former prosecutor,
who comes into possession of exculpatory or mitigating evidence, is simply to bring it to the attention of
the officials who are in a position to properly deal with the information.
Of course, if exculpatory evidence comes to light years after the completion of a case it is highly unlikely
to be found by the former prosecutor. In almost all cases this exculpatory evidence will come to the
attention of the current District Attorney and the assistant prosecutors from the office. However in the
extremely unlikely event that a former prosecutor is the person who learns of exculpatory evidence, this
proposed language will make it clear that their duty simply requires them to report this to the current
District Attorney and the current judge.
We are hopeful that this proposal will alleviate the concerns expressed by various prosecutors to this
rule.
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I hope you are doing well.

Gary A. Udashen

UDASHEN | ANTON

Board Certified in Criminal Law and Criminal Appellate Law

Attorney at Law
www.udashenanton.com

8150 N. Central Expressway
Suite M1101
Dallas, TX 75206
214-468-8100
Fax: 214-468-8104

CONFIDENTIALITY NOTICE: This communication is intended only for the use of the individual or entity to which it is addressed and
may contain information that is privileged, confidential, and exempt from disclosure under applicable law. If you are not the intended
recipient of this information, you are notified that any use, dissemination, distr bution, or copying of the communication is strictly
prohibited. If you are not the intended recipient, please notify the sender immediately and delete this message from your system. If
you are not presently a client of the sender, you may not rely upon any legal advice that may be contained in this message.
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Proposed Changes to Texas Disciplinary Rule of Professional Conduct 3.09
TO:

CDRR

From: Professor Vincent R. Johnson
May 23, 2022
This document shows the current version of Texas Rule 3.09 and its Comments with my proposed
additions shown with underlining and proposed deletions shown with strikeout text.

Rule 3.09 Special Responsibilities of a Prosecutor
The prosecutor in a criminal case shall:
(a) refrain from prosecuting or threatening to prosecute a charge that the prosecutor knows is not
supported by probable cause;
(b) refrain from conducting or assisting in a custodial interrogation of an accused unless the prosecutor
has made reasonable efforts to be assured that the accused has been advised of any right to, and the
procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;
(c) not initiate or encourage efforts to obtain from an unrepresented accused a waiver of important pre‐
trial, trial or post‐trial rights;
(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that
tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing,
disclose to the defense and to the tribunal all unprivileged mitigating information known to the
prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the
tribunal; and
(e) exercise reasonable care to prevent persons employed or controlled by the prosecutor in a criminal
case from making an extrajudicial statement that the prosecutor would be prohibited from making
under Rule 3.07.
(f)1 When a prosecutor knows of clear and convincing evidence establishing that a defendant in the
prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor
shall seek to remedy the conviction.

1

Paragraph (f) contains language similar to Model Rule 3.8(h).
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Comment:
Source and Scope of Obligations
1. A prosecutor has the responsibility to see that justice is done, and not simply to be an advocate. This
responsibility carries with it a number of specific obligations. Among these is to see that no person is
threatened with or subjected to the rigors of a criminal prosecution without good cause. See paragraph
(a). In addition a prosecutor should not initiate or exploit any violation of a suspect's right to counsel,
nor should he initiate or encourage efforts to obtain waivers of important pre‐trial, trial, or post‐trial
rights from unrepresented persons. See paragraphs (b) and (c). In addition, a prosecutor is obliged to
see that the defendant is accorded procedural justice, that the defendant's guilt is decided upon the
basis of sufficient evidence, and that any sentence imposed is based on all unprivileged information
known to the prosecutor. See paragraph (d). Finally, a prosecutor is obliged by this rule to take
reasonable measures to see that persons employed or controlled by him refrain from making
extrajudicial statements that are prejudicial to the accused. See paragraph (e) and Rule 3.07. See also
Rule 3.03(a)(3), governing ex parte proceedings, among which grand jury proceedings are included.
Applicable law may require other measures by the prosecutor and knowing disregard of those
obligations or a systematic abuse of prosecutorial discretion could constitute a violation of Rule 8.04.
2. Paragraph (a) does not apply to situations where the prosecutor is using a grand jury to determine
whether any crime has been committed, nor does it prevent a prosecutor from presenting a matter to a
grand jury even though he has some doubt as to what charge, if any, the grand jury may decide is
appropriate, as long as he believes that the grand jury could reasonably conclude that some charge is
proper. A prosecutor's obligations under that paragraph are satisfied by the return of a true bill by a
grand jury, unless the prosecutor believes that material inculpatory information presented to the grand
jury was false.
3. Paragraph (b) does not forbid the lawful questioning of any person who has knowingly, intelligently
and voluntarily waived the rights to counsel and to silence, nor does it forbid such questioning of any
unrepresented person who has not stated that he wishes to retain a lawyer and who is not entitled to
appointed counsel. See also Rule 4.03.
4. Paragraph (c) does not apply to any person who has knowingly, intelligently and voluntarily waived
the rights referred to therein in open court, nor does it apply to any person appearing pro se with the
approval of the tribunal. Finally, that paragraph does not forbid a prosecutor from advising an
unrepresented accused who has not stated he wishes to retain a lawyer and who is not entitled to
appointed counsel and who has indicated in open court that he wishes to plead guilty to charges against
him of his pre‐trial, trial and post‐trial rights, provided that the advice given is accurate; that it is
undertaken with the knowledge and approval of the court; and that such a practice is not otherwise
prohibited by law or applicable rules of practice or procedure.
5. The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective order
from the tribunal if disclosure of information to the defense could result in substantial harm to an
individual or to the public interest.
6. Sub‐paragraph (e) does not subject a prosecutor to discipline for failing to take measures to prevent
investigators, law enforcement personnel or other persons assisting or associated with the prosecutor,
but not in his employ or under his control, from making extrajudicial statements that the prosecutor
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would be prohibited from making under Rule 3.07. To the extent feasible, however, the prosecutor
should make reasonable efforts to discourage such persons from making statements of that kind.
[7]2 Under paragraph (f), once the prosecutor knows of clear and convincing evidence that the
defendant was convicted of an offense that the defendant did not commit, the prosecutor must seek to
remedy the conviction. Necessary steps may include disclosure of the evidence to the defendant,
requesting that the court appoint counsel for an unrepresented indigent defendant and, where
appropriate, notifying the court that the prosecutor has knowledge that the defendant did not commit
the offense of which the defendant was convicted.
[9] A prosecutor's independent judgment, made in good faith, that the new evidence is not of such
nature as to trigger the obligations of section (f), though subsequently determined to have been
erroneous, does not constitute a violation of this Rule.3

2
3

This language is similar to Model Rule 3.8 cmt. 8.
This language is similar to Model Rule 3.8 cmt. 9.
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Appendix
[For purposes of comparison with my new proposal relating to Texas Disciplinary Rule 3.09 dated May
23, 2022, I am attaching in this Appendix my earlier proposal dated November 3, 2021. VRJ]

Johnson’s Earlier Proposal regarding Texas Disciplinary Rule 3.09 dated
November 3, 2021.
Proposed Changes to Texas Disciplinary Rule of Professional Conduct 3.09
From: Prof. Vincent R. Johnson
November 3, 2021
This document shows the current version of Texas Rule 3.09 and its Comments with proposed additions
shown with underlining and proposed deletions shown with strikeout text.

Rule 3.09 Special Responsibilities of a Prosecutor
The prosecutor in a criminal case shall:
(a) refrain from prosecuting or threatening to prosecute a charge that the prosecutor knows is not
supported by probable cause;
(b) refrain from conducting or assisting in a custodial interrogation of an accused unless the prosecutor
has made reasonable efforts to be assured that the accused has been advised of any right to, and the
procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;
(c) not initiate or encourage efforts to obtain from an unrepresented accused a waiver of important pre‐
trial, trial or post‐trial rights;
(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that
tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing,
disclose to the defense and to the tribunal all unprivileged mitigating information known to the
prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the
tribunal; and
(e) exercise reasonable care to prevent persons employed or controlled by the prosecutor in a criminal
case from making an extrajudicial statement that the prosecutor would be prohibited from making
under Rule 3.07.
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(f)4 When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall:
(1) promptly disclose that evidence to an appropriate court or authority, and
(2) if the conviction was obtained in the prosecutor’s jurisdiction,
(i) promptly disclose that evidence to the defendant unless a court authorizes delay, and
(ii) undertake further investigation, or make reasonable efforts to cause an
investigation, to determine whether the defendant was convicted of an offense that the
defendant did not commit.
(g)5 When a prosecutor knows of clear and convincing evidence establishing that a defendant in the
prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor
shall seek to remedy the conviction.
Comment:
Source and Scope of Obligations
1. A prosecutor has the responsibility to see that justice is done, and not simply to be an advocate. This
responsibility carries with it a number of specific obligations. Among these is to see that no person is
threatened with or subjected to the rigors of a criminal prosecution without good cause. See paragraph
(a). In addition a prosecutor should not initiate or exploit any violation of a suspect's right to counsel,
nor should he initiate or encourage efforts to obtain waivers of important pre‐trial, trial, or post‐trial
rights from unrepresented persons. See paragraphs (b) and (c). In addition, a prosecutor is obliged to
see that the defendant is accorded procedural justice, that the defendant's guilt is decided upon the
basis of sufficient evidence, and that any sentence imposed is based on all unprivileged information
known to the prosecutor. See paragraph (d). Finally, a prosecutor is obliged by this rule to take
reasonable measures to see that persons employed or controlled by him refrain from making
extrajudicial statements that are prejudicial to the accused. See paragraph (e) and Rule 3.07. See also
Rule 3.03(a)(3), governing ex parte proceedings, among which grand jury proceedings are included.
Applicable law may require other measures by the prosecutor and knowing disregard of those
obligations or a systematic abuse of prosecutorial discretion could constitute a violation of Rule 8.04.
2. Paragraph (a) does not apply to situations where the prosecutor is using a grand jury to determine
whether any crime has been committed, nor does it prevent a prosecutor from presenting a matter to a
grand jury even though he has some doubt as to what charge, if any, the grand jury may decide is
appropriate, as long as he believes that the grand jury could reasonably conclude that some charge is
proper. A prosecutor's obligations under that paragraph are satisfied by the return of a true bill by a
grand jury, unless the prosecutor believes that material inculpatory information presented to the grand
jury was false.
4
5

Paragraph (f) contains the language of Model Rule 3.8(g).
Paragraph (g) contains the language of Model Rule 3.8(h).
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3. Paragraph (b) does not forbid the lawful questioning of any person who has knowingly, intelligently
and voluntarily waived the rights to counsel and to silence, nor does it forbid such questioning of any
unrepresented person who has not stated that he wishes to retain a lawyer and who is not entitled to
appointed counsel. See also Rule 4.03.
4. Paragraph (c) does not apply to any person who has knowingly, intelligently and voluntarily waived
the rights referred to therein in open court, nor does it apply to any person appearing pro se with the
approval of the tribunal. Finally, that paragraph does not forbid a prosecutor from advising an
unrepresented accused who has not stated he wishes to retain a lawyer and who is not entitled to
appointed counsel and who has indicated in open court that he wishes to plead guilty to charges against
him of his pre‐trial, trial and post‐trial rights, provided that the advice given is accurate; that it is
undertaken with the knowledge and approval of the court; and that such a practice is not otherwise
prohibited by law or applicable rules of practice or procedure.
5. The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective order
from the tribunal if disclosure of information to the defense could result in substantial harm to an
individual or to the public interest.
6. Sub‐paragraph (e) does not subject a prosecutor to discipline for failing to take measures to prevent
investigators, law enforcement personnel or other persons assisting or associated with the prosecutor,
but not in his employ or under his control, from making extrajudicial statements that the prosecutor
would be prohibited from making under Rule 3.07. To the extent feasible, however, the prosecutor
should make reasonable efforts to discourage such persons from making statements of that kind.
[7]6 When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood
that a person outside the prosecutor's jurisdiction was convicted of a crime that the person did not
commit, paragraph (f) requires prompt disclosure to the court or other appropriate authority, such as
the chief prosecutor of the jurisdiction where the conviction occurred. If the conviction was obtained in
the prosecutor's jurisdiction, paragraph (f) requires the prosecutor to examine the evidence and
undertake further investigation to determine whether the defendant is in fact innocent or make
reasonable efforts to cause another appropriate authority to undertake the necessary investigation, and
to promptly disclose the evidence to the court and, absent court‐authorized delay, to the defendant.
Consistent with the objectives of Rules 4.02 and 4.03, disclosure to a represented defendant must be
made through the defendant's counsel, and, in the case of an unrepresented defendant, would
ordinarily be accompanied by a request to a court for the appointment of counsel to assist the
defendant in taking such legal measures as may be appropriate.
[8]7 Under paragraph (g), once the prosecutor knows of clear and convincing evidence that the
defendant was convicted of an offense that the defendant did not commit, the prosecutor must seek to
remedy the conviction. Necessary steps may include disclosure of the evidence to the defendant,
requesting that the court appoint counsel for an unrepresented indigent defendant and, where

6

This is the language of Model Rule 3.8 cmt. 7. Cross‐references which have been updated to refer to
the current or proposed Texas Rules, rather than the Model Rules, are highlighted in yellow.
7
This is the language of Model Rule 3.8 cmt. 8. Cross‐references which have been updated to refer to
the current or proposed Texas Rules, rather than the Model Rules, are highlighted in yellow.
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appropriate, notifying the court that the prosecutor has knowledge that the defendant did not commit
the offense of which the defendant was convicted.
[9] A prosecutor's independent judgment, made in good faith, that the new evidence is not of such
nature as to trigger the obligations of sections (f) and (g), though subsequently determined to have been
erroneous, does not constitute a violation of this Rule.8

8

This is the language of Model Rule 3.8 cmt. 9. Cross‐references which have been updated to refer to
the current or proposed Texas Rules, rather than the Model Rules, are highlighted in yellow.

