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Committee on Disciplinary Rules and Referenda
Agenda
Date and Time:

Wednesday, May 4, 2022 – 10:00 a.m. CDT by Teleconference

Join by Meeting Link: https://texasbar.zoom.us/j/84923362212
Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 849 2336 2212
View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate
1. Call to Order; Roll Call
2. Comments from the Chair
3. Discussion and Possible Action: Approval of the Minutes of the Last Meeting (Bates Numbers
000003 - 000004)
4. Discussion and Possible Action: Proposed Rules 1.00 Terminology, 1.09 Conflict of Interest:
Former Client, 1.10 Imputation of Conflicts of Interest: General Rule, Texas Disciplinary
Rules of Professional Conduct (TDRPC) (Bates Numbers 000005 - 000031)
Discuss Proposed Rules, Proposed Comments, and Written and Oral Public Comments
Received during the Public Comment Period and at the Public Hearing; Consider Possible
Amendments to the Proposed Rules and Recommendation of the Proposed Rules to the State
Bar of Texas Board of Directors; Consider Possible Amendments to and Recommendation of
the Comments to the Proposed Rules
5. Discussion and Possible Action: Proposed Rule 3.09 Special Responsibilities of a Prosecutor,
Texas Disciplinary Rules of Professional Conduct (TDRPC) (Bates Numbers 000032 000056)
Discuss Proposed Rule, Proposed Comments, and Written and Oral Public Comments
Received during the Public Comment Period and at the Public Hearing; Consider Possible
Amendments to the Proposed Rule and Recommendation of the Proposed Rule to the State Bar
of Texas Board of Directors; Consider Possible Amendments to and Recommendation of the
Comments to the Proposed Rule
6. Agenda Items for Next Meetings
7. Adjourn
______________________________________________________________________________
Under the Americans with Disabilities Act, an individual with a disability must have an equal
opportunity for effective communication and participation in public meetings. Reasonable
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modifications and equal access to communications will be provided upon request. For assistance,
please contact Jennifer Reames at (800) 204-2222 or (512) 427-1463 (extension 1415) at least two
working days prior to the scheduled meeting so that appropriate arrangements can be made.
Individuals with speech or hearing disabilities can contact Ms. Reames by routing through Relay
Texas at phone number 7-1-1 or another designated phone number provided at relaytexas.com.
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PUBLIC HEARING AND MEETING OF THE
COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
April 6, 2022
By Teleconference
MINUTES
CALL TO ORDER OF PUBLIC HEARING
Chair Kinard called to order the public hearing on proposed Rules 1.00, 1.09, 1.10, and 3.09, Texas
Disciplinary Rules of Professional Conduct, at 10:04 a.m.
COMMENTS FROM THE CHAIR
Chair Kinard welcomed everyone to the meeting and thanked all who called in for their
participation. He explained the Committee’s purpose and mandate, where to find all information
about the Committee, and encouraged the public to participate in the process. He stated that: 1) the
Committee adheres to the system created by the Texas Legislature for the Bar and the State; 2) the
Committee cannot fulfill its legislative mandate without public participation; 3) the Committee
follows a process in which it initiates proposed rules, but the process involves many subsequent
steps to develop proposed rules; and 4) the Committee considers all proposed rules in an open and
transparent manner and needs the public to stay involved throughout the process.
Chair Kinard stated that the Committee has committed to hold at least one public hearing for each
proposed rule it considers, even if not required by statute. He explained the public hearing
procedures.
Mr. Ducloux noted that all members of the Committee were present for the public hearing,
although Chair Kinard stated that roll call would be taken for the meeting following the public
hearing.
PUBLIC HEARING ON PROPOSED RULES 1.00 (TERMINOLOGY), 1.09
(CONFLICT OF INTEREST: FORMER CLIENT), 1.10 (IMPUTATION OF
CONFLICTS OF INTEREST: GENERAL RULE), 3.09 (SPECIAL
RESPONSIBILITIES OF A PROSECUTOR) OF THE TEXAS DISCIPLINARY
RULES OF PROFESSIONAL CONDUCT
Members of the public addressed the Committee on proposed Rules 1.00, 1.09, and 1.10 during
the public hearing. Committee members asked questions regarding public comments on proposed
Rules 1.00, 1.09, and 1.10.
After the Committee heard members of the public on proposed Rules 1.00, 1.09, and 1.10,
members of the public addressed the Committee on proposed Rule 3.09. Committee members
asked questions regarding public comments on proposed Rule 3.09.
Page 1 of 2
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Chair Kinard thanked the members of the public for commenting in writing and at the hearing. He
stated that the last day of the public comment period was April 5, 2022, but he encouraged
members of the public to submit comments through today, April 6, 2022, for the Committee to
consider.
Chair Kinard concluded the public hearing at 12:23 p.m.
CALL TO ORDER OF MEETING AND ROLL CALL
Chair Kinard called the meeting to order at 12:24 p.m. Mr. Squires called the roll and a quorum
was present.
Members Present: Chair M. Lewis Kinard; Timothy D. Belton; Amy Bresnen; Robert Denby;
Claude Ducloux; Judge Phyllis Gonzalez; Rick Hagen; and Karen Nicholson.
Members Absent: Professor Vincent Johnson
State Bar of Texas Staff Present: Ray Cantu, Deputy Executive Director; Cory Squires, Staff
Liaison; Andrea Low, Disciplinary Rules and Referenda Attorney.
APPROVAL OF THE MINUTES OF THE LAST MEETING
Mr. Ducloux moved to approve the Minutes of the February 2, 2022, meeting. Mr. Denby seconded
the motion. The motion carried unanimously.
AGENDA ITEMS FOR FUTURE MEETINGS
Chair Kinard asked whether Committee members had any topics they would like to add to the
agenda for the May 4, 2022, meeting.
Mr. Ducloux inquired whether the four proposed rules considered at the public hearing would be
on the agenda for the May 4, 2022, meeting. Chair Kinard confirmed that those proposed rules
would be on the agenda for discussion and possible action. The Committee discussed the timeline
for the proposed rules, including the statutory requirement for the Committee to vote on whether
to recommend the proposed rules to the State Bar Board of Directors not later than the 60th day
after the final day of the comment period, which was April 5, 2022. Chair Kinard explained that
the Committee may extend the comment period or may reinitiate any proposed rules if the
Committee decides not to make a recommendation on the proposed rules to the Board by June 4,
2022.
ADJOURNMENT
Mr. Ducloux moved to adjourn the meeting. Ms. Bresnen seconded the motion. The motion carried
unanimously. The meeting adjourned at 12:35 p.m.

Page 2 of 2

000005
From:
To:
Subject:
Date:
Attachments:

Ryan Reneau
cdrr
Rule 1.00 - Follow Up Materials
Wednesday, April 6, 2022 11:33:09 AM
image001.png
SEC Alert.pdf
Destino v TK Petition.PDF
Law Firms’ Accounts Pose Money-Laundering Risk - WSJ.pdf

To the Committee:
Thank you for allowing me the opportunity to participate this morning. Attached are the SEC
and WSJ materials I referenced when speaking. Additionally, attached in response to Mr.
Belton’s request is the petition in a case that implicates the proposed rule and comment
changes related to the definition of “fraud.”
Please do not hesitate to reach out if you have any further questions.
Regards,
S. Ryan Reneau

- JD LLM CPA CFA The content of this email is limited to the matters specifically addressed herein
and is not intended to address other potential tax consequences or the potential
application of tax penalties to this or any other matter.
The information transmitted, including any attachments, is intended only for the
person or entity to which it is addressed and may contain confidential and/or
privileged material. Any review, retransmission, dissemination or other use of, or
taking of any action in reliance upon, this information by persons or entities other
than the intended recipient is prohibited, and all liability arising therefrom is
disclaimed. If you received this in error, please contact the sender and delete the
material from any computer.
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2021-06046 / Court: 127
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to a BSI bank account in 2012 passed via an intermediate entity. An earlier version of an illustration with this article
omitted a reference to the intermediate entity. The illustration has been updated. (Dec. 28, 2016)

Appeared in the December 27, 2016, print edition as 'Money Laundering Loophole: Law Firms'.
SHOW CONVERSAT ON
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Investor Alerts and Bulletins

Updated Investor Alert: Be on
the Lookout for Advance Fee
Fraud
Sept. 22, 2016
The SEC’s Office of Investor Education and Advocacy is issuing this
Investor Alert to help educate investors about advance fee fraud.
Every year, the SEC receives thousands of complaints describing a scam
called an “advance fee fraud.” Advance fee fraud gets its name from the
fact that an investor is asked to pay a fee up front – in advance of
receiving any proceeds, money, stock, or warrants – in order for the deal
to go through. The bogus fee may be described as a deposit,
underwriting fee, processing fee, administrative fee, commission,
regulatory fee or tax, or even an incidental expense that fraudsters may
guarantee to repay later. Sometimes, advance fee frauds brazenly target
investors who have already lost money in investment schemes.
Fraudsters also often direct investors to wire advance fees to escrow
agents or lawyers to give investors comfort and to lend an air of
legitimacy to their schemes.
The variety of advance fee fraud schemes is limited only by the
imagination of the fraudsters who offer them. They may involve the sale
of products or services, the offering of investments, lottery winnings,
found money, or many other opportunities. Frequently, fraudsters will
offer common financial instruments such as bank guarantees, old
government or corporate bonds, medium or long term notes, stand-by
letters of credit, blocked funds programs, “fresh cut” or “seasoned” paper,
and proofs of funds. Clever con artists will offer to find financing
arrangements for their clients who pay a “finder’s fee” in advance. They
require their clients to sign contracts in which they agree to pay the fee
when they are introduced to the financing source. Victims often learn
that they are ineligible for financing only after they have paid the “finder”
according to the contract.
SEC Advance Fee Fraud Case
The SEC won a judgment against Brett A. Cooper and his
companies, who conned investors out of more than $2 million
through various frauds, including prime bank schemes
guaranteeing astronomical returns to investors in purported prime
bank transactions and overseas debt instruments. The defendants
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were found to have lured investors into fictitious “Prime Bank” or
“High-Yield” investment contracts with the promise of extraordinary
returns on their investments in a matter of weeks, with little or no
risk. The purported investments involved the purchase of bank
instruments, including “standby letters of credit” and “bank
guarantees” from major international banks, however none of the
investors received any returns on the money they invested and
none of it was used to acquire any bank instruments. In addition,
Cooper and one of his companies participated in an advance
”finder’s fee” scheme, in which an investor was charged a “fee”
purportedly to get a bank or brokerage firm to accept a “Brazilian
bond” for listing and eventual sale. That service was fictitious, and
the defendants pocketed the advance fees and created falsified
communications from a purported broker justifying the fees.

Sometimes, fraudsters posing as legitimate U.S. brokers or firms offer to
help investors recover their stock market losses by exchanging worthless
stock, typically a microcap stock (the low-priced and thinly traded stocks
issued by the smallest companies), for an established blue chip stock or
by purchasing the stock outright. But investors must first pay an upfront
“security deposit” or post an “insurance” or “performance bond.” Never
do business with a broker without checking them out first using the
search engine on Investor.gov.
Advance fee fraud schemes may try to fool investors with officialsounding websites and e-mail addresses. These addresses may contain
“.gov” and end in “.us” or “.org.” U.S. government agency websites or email addresses end in “.gov,” “.mil,” or “fed.us.” Be wary of a website or
correspondence claiming to be from a U.S. government agency if the
website or e-mail address does not end in “.gov,” “.mil,” or “fed.us.” Even
if the sender’s email address appears to end in “.gov,” “.mil,” or “fed.us,”
an impersonator may have sent the email message. Other schemes may
involve direct mail solicitations.
U.S. Department of Justice (DOJ) Mass Mailing Cases
The Department of Justice also prosecutes advance fee and similar
frauds, and has recently focused its efforts on international mass
mailing fraud schemes. Victims receive a steady stream of
mailings in which they are promised lottery winnings, gifts, and/or
unique items with important mystical characteristics, in return for a
relatively small fee. The mailers appear to be personalized to the
victim, but, in reality, are received by hundreds of thousands of
other individuals. DOJ recently shut down an international
“psychic” mail fraud scheme in which two purported psychics
allegedly defrauded more than one million Americans out of more
than $180 million by sending mass mailings claiming that the
psychics had specific, personalized visions or psychic readings
revealing the opportunity for the recipient to receive great wealth,
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including claims of winning lottery millions. The mailings urged
victims to purchase products and services in order to ensure that
the foreseen good fortune would come to pass. In reality, the
solicitations were identical, mass produced form letters sent to tens
of thousands of recipients monthly.
In another mass mailing advance fee fraud, DOJ filed an action
against an individual and two Dutch companies that allegedly
engaged in multiple mail fraud schemes targeting elderly and
vulnerable U.S. victims. The defendants allegedly sent direct mail
solicitations that falsely claimed that the recipients had won, or
would soon win, cash or valuable prizes or otherwise come into
great fortune. Recipients responded to the solicitations by
completing a form and submitting a payment from $15 to $55 via
mail. DOJ estimates the scheme raised more than $18 million
annually in the U.S.
For more information on DOJ’s efforts on advance fee fraud, see
www.justice.gov/.

Be Skeptical and Ask Questions
One of the best ways to avoid investment fraud is to ask questions. Be
skeptical if you are approached by somebody touting an investment
opportunity. Ask that person whether he or she is licensed and whether
the offering they are promoting is registered with the SEC or with a state.
Check out their answers with an unbiased source, such as the SEC or
your state securities regulator. You should also search the Internet for
complaints about the investment or the people offering the investment.
Investors are encouraged to review the SEC publication “Ask Questions”
and other SEC publications located at Investor.gov before making any
investment. Some questions investors may consider asking include:
Does it sound too good to be true? If it sounds too good to be true,
it (probably) is.
Is the investment offering registered with the SEC and my state
securities agency? Where can I get more information about this
investment? Can I get the latest reports filed by the company with
the SEC: a prospectus or offering circular, or the latest annual
report and financial statements? Check the SEC's EDGAR
database to find out.
Is the person making the offer registered with our state securities
regulator? Have they ever been disciplined by the SEC, a state
regulator, or other organization (FINRA or one of the stock
exchanges)? Research the background of the individuals and
firms offering and selling you these investments, including their
registration/license status and disciplinary history using
Investor.gov or your state securities regulator.
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Do I understand what I am agreeing to? Make sure you fully
understand any investment or business agreement that you enter
into, or have the terms reviewed by a competent attorney.
Can I locate the business or person with whom I am dealing? Be
wary of businesses that operate out of post office boxes or mail
drops and do not have a street address. Also, be suspicious when
dealing with persons who do not have a direct telephone line and
who are never in when you call, but always return your call later.
If you are thinking about investing and have any questions, do not
hesitate to call the SEC's Office of Investor Education and Advocacy at 1800-732-0330 or ask a question using this online form.
Other Resources
Investor.gov: the SEC's educational website for retail investors.
MyMoney.gov: the U.S. government's website dedicated to
teaching the basics about managing your money.
The Department of Justice Consumer Protection Branch website.
Protect Your Money: Check Out Brokers and Investment Advisers
Saving and Investing Basics: For general information about
saving and investing, please see Saving and Investing: a
Roadmap to Your Financial Security through Saving and
Investing. This publication is also available in Spanish.
Ask Questions: For a list of questions you should ask when
considering an investment, see Ask Questions: Questions You
Should Ask about Your Investments. This publication is also
available in Spanish.
DOJ Consumer Protection Branch “Prevent Mass Mailing Fraud”
Flyer: https://www.justice.gov/opa/file/895271/download
FTC “Mail Fraud Scams” Flyer:
https://www.justice.gov/opa/file/895266/download
DOJ website: “Mass Mailing Fraud Prevention Initiative”:
https://www.justice.gov/civil/consumer-protection-branch/massmailing-fraud
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From:
To:
Subject:
Date:

Robert Schuwerk
cdrr;
Proposed amended TDRPC Rules 1.00, 1.09 and 1.10
Wednesday, April 6, 2022 2:25:35 PM

I realize this comment is a day late, but want to submit it anyhow. I had intended to be at the public
hearing on April 6 to deliver it but somehow missed out on where it was to be held and so didn’t do
that either. … My concerns are about the “represent a client” definition and its use in the referenced
rules. My core concern is the failure to either include a separate definition of what it means to
“personally” represent a client or else to confine the definition of what it means to “represent” a
client to ones where the lawyer either personally is engaged by the client or, if instead the lawyer’s
firm is so engaged, the particular lawyer either personally works on the matter or actually acquires
confidential information concerning it. The idea would be that while every lawyer in a firm should
be deemed to “represent” any client of that firm while the lawyer remains at that firm, s/he would
not be deemed to have represented such a client once the lawyer departs from the firm, merely
because s/he had that status at his or her former firm. … I realize that proposed Rule 1.09(b) by
implication seems to treat “untainted” migrating lawyer differently from “tainted” ones, but by
lumping such lawyers with one having an actual taint together in Rule 1.10(a)(2), the current
proposal seems to require that both categories must be screened by a new firm in order to comply
with these Rules, when screening an untainted lawyer serves no useful purpose. Indeed, it will cause
a lot of trouble, as such a migrating lawyer may have no idea that a particular (substantially related)
matter was handled by that lawyer’s prior firm, and so not have been screened from any
involvement in it; and by the time that becomes evident, it will be too late to screen him or her. …
Rule 1.09 would be clearer if paragraph (a) read “formerly personally represented” rather than
“formerly represented” (assuming there was an appropriate definition of “personally represent”
contained in Rule 1.00), as that appears to have been the drafters’ intent, and otherwise paragraph
(a) swallows up the presumably distinguishable circumstances of paragraph (b). A good definition of
“personally represent,” as well as of comments to it, could be constructed from recent Texas
Committee on Professional Ethics Opinion 693.
Sent from Mail for Windows
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From:
To:
Subject:
Date:

Christopher Hernandez
cdrr
Clarify of a Response I Made in Public Comment
Wednesday, April 6, 2022 3:41:13 PM

Members of the Committee on Disciplinary Rules and Referenda:  
I need to clarify a response I made to the committee in public comment this morning. In
response to Mr. Hagen’s question about whether replacing the current Rule 1.10 with the proposed
Rule 1.10 would cause the rules to become in line with the Court of Criminal Appeals’ precedent on
disqualification I gave a partially correct answer.  
When I stated that the replacement would cause the rules to become in line with the Court
of Criminal Appeals’ precedent on disqualification this is only correct for imputed conflicts arising
from an attorney’s prior employment. Relacing the rules would not address conflicts arising from the
attorney’s current firm’s past or present representation of another client, since proposed Rule
1.10(a) only permits screening for prior employment and based upon person interest.
After reviving the Attorney General’s letter date April 5, 2022, specifically the issues raised
in Cofr, the issue of imputed conflicts arising from the same firm’s past or present representation of
a client combined with constitutional protections and duties appears to be much broader than just
Court of Criminal Appeals’ precedent on disqualification. See 2nd Supplement at 000069 – 000070. I
would be happy to discuss this issue in the criminal context with the committee or any of its
members if they have questions. Please feel free to email me at
or call me at (915) 275-3052.
- Christopher Hernandez
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From:
To:
Subject:
Date:

Eric Kalenak
cdrr
Wednesday Hearing
Wednesday, April 6, 2022 8:48:23 AM

Good morning, I am a Texas prosecutor, and I would like the opportunity to address the committee
on this proposed rule change.
Eric Kalenak
Assistant District Attorney
432-688-4437
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From:
To:
Subject:
Date:

Philip Furlow
cdrr
Request to Testify regarding Rule 3.09
Wednesday, April 6, 2022 9:45:58 AM

I had emailed yesterday but wanted to follow up.
My name is Philip Mack Furlow and I am the District Attorney for the 106th Judicial District which
covers Dawson, Gaines, Garza and Lynn Counties.
Sincerely,
Philip Mack Furlow
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From:
To:
Subject:
Date:

Jorge Aristotelidis
cdrr
Link for public hearing?
Wednesday, April 6, 2022 9:52:44 AM

I would like. Participate in todays public hearings.
Is there a link I can access?
George Aristotelidis
State Bar # 00783557
Sent from my iPhone
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From:
To:
Subject:
Date:

Jorge Aristotelidis
cdrr
Request to speak at public hearing
Wednesday, April 6, 2022 9:58:25 AM

I would like to speak at the upcoming April 6, 2022 hearing. I want to specifically address the
proposed rule, 3.09, relating to prosecutors. The section that requires comment is:
(d) make timely disclosure to the defense of all evidence or information known to the
prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in
connection with sentencing, disclose to the defense and to the tribunal all unprivileged
mitigating information known to the prosecutor, except when the prosecutor is relieved of this
responsibility by a protective order of the tribunal; and…
Jorge.

Jorge G. Aristotelidis
Attorney at Law
Tower Life Building
310 South St. Mary’s St., Suite 1910
San Antonio, Texas 78205
210-277-1906

Website: sacrimlaw.com
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From:
To:
Subject:
Date:
Attachments:

Robert Kepple
Andrea Low
for the Committee
Wednesday, April 6, 2022 1:29:43 PM
Rule 3.09 States Survey 11.5.21.xlsx

Ms. Low: please distribute this to the committee members to assist in their analysis of other states’
rules.
Thank you, rob
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Rule Language

Disclose

Alaska

(g) When a prosecutor knows of new and credible evidence creating a reasonable likelihood that a
defendant did not commit an offense of which the defendant was convicted, the prosecutor shall
promptly disclose that evidence to the appropriate court, the defendant s lawyer, if known, and the
defendant, unless a court authorizes delay or unless the prosecutor reasonably believes that the evidence
has been or will otherwise be promptly communicated to the court and served on the defendant s lawyer
and the defendant. For purposes of this rule: (1) the term “new” means unknown to a trial prosecutor at
the time the conviction was entered or, if known to a trial prosecutor, not disclosed to the defense,
either deliberately or inadvertently; (2) the term “credible” means evidence a reasonable person would
find believable; (3) the phrase “appropriate court” means the court which entered the conviction against
the defendant and, in addition, if appellate proceedings related to the defendant s conviction are
pending, the appellate court which is conducting those proceedings; and (4) the phrase “defendant s
lawyer” means the lawyer, law firm, agency, or organization that represented the defendant in the
matter which resulted in the conviction.

X

Arizona

(g) When a prosecutor knows of new, credible, and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall:
(1) promptly disclose that evidence to the court in which the defendant was convicted and to the
corresponding prosecutorial authority, and to defendant's counsel or, if defendant is not represented,
the defendant and the indigent defense appointing authority in the jurisdiction, and
(2) if the judgment of conviction was entered by a court in which the prosecutor exercises prosecutorial
authority, make reasonable efforts to inquire into the matter or to refer the matter to the appropriate
law enforcement or prosecutorial agency for its investigation into the matter.
(h) When a prosecutor knows of clear and convincing evidence establishing that a defendant in the
prosecutor's jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor
shall take appropriate steps, including giving notice to the victim, to set aside the conviction.
(i) A prosecutor who concludes in good faith that information is not subject to subsections (g) or (h) of
this Rule does not violate those subsections even if this conclusion is later determined to have been
erroneous.

X

X

X

In rule

California

(f) When a prosecutor knows* of new, credible and material evidence creating a
reasonable* likelihood that a convicted defendant did not commit an offense of
which the defendant was convicted, the prosecutor shall:
(1) promptly disclose that evidence to an appropriate court or authority, and
(2) if the conviction was obtained in the prosecutor s jurisdiction,
(i) promptly disclose that evidence to the defendant unless a court
authorizes delay, and
(ii) undertake further investigation, or make reasonable* efforts to
cause an investigation, to determine whether the defendant was
convicted of an offense that the defendant did not commit.
(g) When a prosecutor knows* of clear and convincing evidence establishing that a
defendant in the prosecutor s jurisdiction was convicted of an offense that the
defendant did not commit, the prosecutor shall seek to remedy the conviction.

X

X

X

In comment section

State

Investigate

Remedy

Good faith clause

Notes

In comment section

Extended duty to disclose to all attorneys in 2014 with Rule 3.10.
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Rule Language

Disclose

Investigate

Remedy

Colorado

(g) When a prosecutor knows of new, credible and material evidence creating a reasonable probability
that a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall within a reasonable time:
(1) disclose that evidence to an appropriate court or prosecutorial authority, and
(2) if the judgment of conviction was entered by a court in which the prosecutor exercises prosecutorial
authority
(A) disclose the evidence to the defendant, and
(B) if the defendant is not represented, move the court in which the defendant was convicted to appoint
counsel to assist the defendant concerning the evidence.
(h) When a prosecutor knows of clear and convincing evidence establishing that a defendant was
convicted in a court in which the prosecutor exercises prosecutorial authority, of an offense that the
defendant did not commit, the prosecutor shall take steps in the appropriate court, consistent with
applicable law, to set aside the conviction.

X

X

X

Connecticut

(6) When a prosecutor knows of new and credible evidence creating a reasonable probability that a
convicted defendant did not commit an offense of which the defendant was convicted, the prosecutor
shall, unless a court authorizes delay: (A) if the conviction was obtained outside the prosecutor s
jurisdiction, promptly disclose that evidence to a court and an appropriate authority, and (B) if the
conviction was obtained in the prosecutor s jurisdiction, promptly disclose that evidence to the
defendant, and a court and an appropriate authority.

X

In comment section

Delaware

(2) when the prosecutor comes to know of new, credible and material evidence establishing that a
convicted defendant did not commit the offense for which the defendant was convicted, the prosecutor
shall, unless a court authorizes delay, make timely disclosure of that evidence to the convicted defendant
and any appropriate court, or, where the conviction was obtained outside the prosecutor s jurisdiction,
to the chief prosecutor of the jurisdiction where the conviction occurred;

X

In comment section

Hawaii

(c) When a prosecutor knows of new, credible, and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall
(1) promptly disclose that evidence to an appropriate court or authority; and
(2) if the conviction was obtained in the State of Hawai i, promptly disclose that evidence to the
defendant and the office of the public defender, unless a court orders otherwise.
(d) A prosecutor s independent judgment, made in good faith, that the new evidence is not of such
nature as to trigger the obligations of section (c), though subsequently determined to have been
erroneous, does not constitute a violation of this Rule.

X

In rule

Idaho

(g) when a prosecutor knows of new, credible material evidence creating a reasonable likelihood that a
convicted defendant did not commit an offense of which the defendant was convicted, the prosecutor
shall: (1) promptly disclose that evidence to an appropriate court or authority, and (2) if the conviction
was obtained in the prosecutor s jurisdiction, (A) promptly disclose that evidence to the defendant unless
a court authorizes delay, and (B) undertake further investigation, or make reasonable efforts to cause an
investigation, to determine whether the defendant was convicted of an offense that the defendant did
not commit. (h) when a prosecutor knows of clear and convincing evidence establishing that a defendant
in the prosecutor s jurisdiction was convicted of an offense that the defendant did not commit, the
prosecutor shall seek to remedy the conviction.

X

State

X

X

Good faith clause
In comment section

In comment section

Notes
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State

Rule Language

Disclose

Investigate

Remedy

Illinois

(g) When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall: (1) promptly disclose that evidence to an appropriate court or authority, and (2) if the
conviction was obtained in the prosecutor s jurisdiction, (i) promptly disclose that evidence to the
defendant unless a court authorizes delay, and (ii) undertake further reasonable investigation, or make
reasonable efforts to cause an investigation, to determine whether the defendant was convicted of an
offense that the defendant did not commit. (h) When a prosecutor knows of clear and convincing
evidence establishing that a defendant in the prosecutor s jurisdiction was convicted of an offense that
the defendant did not commit, the prosecutor shall seek to remedy the conviction.
(i) A prosecutor s judgment, made in good faith, that evidence does not rise to the standards
stated in paragraphs (g) or (h), though subsequently determined to have been erroneous, does not
constitute a violation of this rule.

X

X

X

In rule

Good faith clause

Iowa

(g) when a prosecutor knows of new, credible, and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an offense of which the defendant was convicted, (1)
promptly disclose that evidence to an appropriate court or authority, and (2) if the conviction was
obtained in the prosecutor s jurisdiction, (i) promptly disclose that evidence to the defendant unless a
court authorizes delay, and (ii) undertake further investigation, or make reasonable efforts to cause an
investigation, to determine whether the defendant was convicted of an offense that the defendant did
not commit. (h) when a prosecutor knows of clear and convincing evidence establishing that a defendant
in the prosecutor s jurisdiction was convicted of an offense that the defendant did not commit, seek to
remedy the conviction.

X

X

X

In comment section

Massachusetts

(i) When, because of new, credible, and material evidence, a prosecutor knows that there is a reasonable
likelihood that a convicted defendant did not commit an offense of which the defendant was convicted,
the prosecutor shall within a reasonable time:
(1) if the conviction was not obtained by that prosecutor's office, disclose that evidence to an appropriate
court or the chief prosecutor of the office that obtained the conviction, and
(2) if the conviction was obtained by that prosecutor's office,
(i) disclose that evidence to the appropriate court;
(ii) notify the defendant that the prosecutor's office possesses such evidence unless a court authorizes
delay for good cause shown;
(iii) disclose that evidence to the defendant unless a court authorizes delay for good cause shown; and
(iv) undertake or assist in any further investigation as the court may direct.
(j) When a prosecutor knows that clear and convincing evidence establishes that a defendant, in a case
prosecuted by that prosecutor s office, was convicted of an offense that the defendant did not commit,
the prosecutor shall seek to remedy the injustice.
(k) A prosecutor s independent judgment, made in good faith, that the new evidence is not of such
nature as to trigger the obligations of sections (i) and (j), though subsequently determined to have been
erroneous, does not constitute a violation of this Rule.

X

X

X

In rule

Michigan

(f) When a prosecutor knows of new, credible, and material evidence creating a reasonable likelihood
that a convicted defendant is innocent of the crime for which the defendant was convicted, the
prosecutor shall: (1) promptly disclose that evidence to an appropriate court or authority, and (2) if the
conviction was obtained in the prosecutor s jurisdiction, (i) promptly disclose that evidence to the
defendant unless a court authorizes delay, and (ii) undertake further investigation, or make reasonable
efforts to cause an investigation, to determine whether the defendant is innocent of the crime. (g) When
a prosecutor knows of clear and convincing evidence establishing that a defendant in the prosecutor s
jurisdiction is innocent of the crime for which defendant was prosecuted, the prosecutor shall seek to
remedy the conviction. (h) A prosecutor s independent judgment, made in good faith, that the new
evidence is not of such nature as to trigger the obligations of section (f) and (g), though subsequently
determined to have been erroneous, does not constitute a violation of this Rule.

X

X

X

In rule
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Montana

(g) When a prosecutor knows of new, credible, and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an off ense of which the defendant was convicted, the
prosecutor shall: (1) promptly disclose that evidence to an appropriate court or authority; and (2) if the
conviction was obtained in the prosecutor s jurisdiction: (i) promptly disclose that evidence to the
defendant unless a court authorizes delay; and (ii) undertake further investigation, or make reasonable
eff orts to cause an investigation, to determine whether the defendant was convicted of an off ense that
the defendant did not commit. (h) When a prosecutor knows of clear and convincing evidence
establishing that a defendant in the prosecutor s jurisdiction was convicted of an off ense that the
defendant did not commit, the prosecutor shall seek to remedy the conviction.

X

X

X

New Mexico

G. promptly disclose new, credible and material evidence that creates a reasonable likelihood that a
convicted defendant did not commit an offense of which the defendant was convicted. Such evidence
shall be disclosed in writing when it becomes known to the prosecutor, absent court authorization
otherwise. If the defendant is unrepresented, the prosecutor shall inform a person reasonably certain to
inform the defendant or take appropriate action.

X

New York

(c) When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood that
a convicted defendant did not commit an offense of which the defendant was convicted, the prosecutor
shall within a reasonable time: (1) disclose that evidence to an appropriate court or prosecutor s office;
or (2) if the conviction was obtained by that prosecutor s office, (A) notify the appropriate court and the
defendant that the prosecutor s office possesses such evidence unless a court authorizes delay for good
cause shown; (B) disclose that evidence to the defendant unless the disclosure would interfere with an
ongoing investigation or endanger the safety of a witness or other person, and a court authorizes delay
for good cause shown; and (C) undertake or make reasonable efforts to cause to be undertaken such
further inquiry or investigation as may be necessary to provide a reasonable belief that the conviction
should or should not be set aside. (d) When a prosecutor knows of clear and convincing evidence
establishing that a defendant was convicted, in a prosecution by the prosecutor s office, of an offense
that the defendant did not commit, the prosecutor shall seek a remedy consistent with justice, applicable
law, and the circumstances of the case. (e) A prosecutor s independent judgment, made in good faith,
that the new evidence is not of such nature as to trigger the obligations of sections (c) and (d), though
subsequently determined to have been erroneous, does not constitute a violation of this rule.

X

North Carolina

(g) When a prosecutor knows of new, credible evidence or information creating a reasonable likelihood
that a convicted defendant did not commit an offense for which the defendant was convicted, the
prosecutor shall:
(1) if the conviction was obtained in the prosecutor s jurisdiction, promptly disclose that evidence or
information to (i) the defendant or defendant s counsel of record if any, and (ii) the North Carolina Office
of Indigent Defense Services or, in the case of a federal conviction, the federal public defender for the
jurisdiction; or
(2) if the conviction was obtained in another jurisdiction, promptly disclose that evidence or information
to the prosecutor s office in the jurisdiction of the conviction or to (i) the defendant or defendant s
counsel of record if any, and (ii) the North Carolina Office of Indigent Defense Services or, in the case of a
federal conviction, the federal public defender for the jurisdiction of conviction.
(h) A prosecutor who concludes in good faith that evidence or information is not subject to disclosure
under paragraph (g) does not violate this rule even if the prosecutor s conclusion is subsequently
determined to be erroneous.

X

State

Good faith clause

In comment section

X

X

Notes

In comment section

Comment on good faith includes negligence language:
[9]
A prosecutor who makes a good faith judgment complies
with the prosecutor s obligation under this rule even if, after the
fact, others believe that the judgment was not only erroneous, but
negligent. It is preferred that a prosecutor who chooses not to
disclose evidence, record the reasons in writing.

In rule

In rule

Extended duty to disclose to all attorneys in 2017 with Rule 8.6.

000046
Rule Language

Disclose

Investigate

Remedy

North Dakota

(g) when a prosecutor knows of new, credible, and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an offense of which the defendant was convicted:
(1) if the conviction was obtained outside the prosecutor's jurisdiction, promptly disclose notice of the
existence of that evidence to an appropriate tribunal and prosecuting authority, and
(2) if the conviction was obtained in the prosecutor's jurisdiction
(i) promptly disclose the existence of that evidence to the defendant unless a court authorizes delay, and
(ii) undertake further investigation or cause an investigation to determine whether the defendant was
convicted of an offense that the defendant did not commit.
(h) when a prosecutor knows of or receives clear and convincing evidence establishing that a defendant
in the prosecutor's jurisdiction was convicted of an offense that the defendant did not commit, seek to
undo the conviction.

X

X

X

In comment section

Oklahoma

(h) When a prosecutor knows of new, credible, and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall within a reasonable time:
(1) disclose that evidence to an appropriate court and prosecutorial authority in the jurisdiction where
the conviction occurred, and
(2) if the judgment of conviction was entered by a court in which the prosecutor exercises prosecutorial
authority,
(i) unless a court authorizes delay, make reasonable efforts to disclose that evidence to the defendant's
attorney or if the defendant is not represented by counsel to the defendant, and
(ii) if the defendant is not represented by counsel, move the court in which the defendant was convicted
to appoint counsel to assist the defendant concerning the evidence, and
(iii) request an appropriate authority to investigate whether the defendant was convicted of an offense
that the defendant did not commit.
(i) When a prosecutor learns of clear and convincing evidence establishing that a defendant was
convicted in a court in which the prosecutor exercises prosecutorial authority of an offense that the
defendant did not commit, the prosecutor shall promptly notify the appropriate court and make
reasonable efforts to notify the defendant's counsel and the defendant.
(j) A prosecutor's judgment, made in good faith, that the new evidence is not of such nature as to trigger
the obligations of sections (h) and (i) of this rule, though subsequently determined to have been
erroneous, does not constitute a violation of this rule.

X

X

X

In rule

South Carolina

(g) When a prosecutor learns of credible, material evidence or information such that there is a reasonable
probability a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall:
(1) make reasonable efforts to promptly disclose in writing that evidence or information to the defendant
or, if the defendant is represented by counsel, to the defendant's counsel, unless a court authorizes
delay; and
(2) promptly disclose in writing that evidence or information to the chief prosecutor in the jurisdiction
where the conviction was obtained.
(h) When a prosecutor knows of clear and convincing evidence or information establishing that a
defendant in the prosecutor's jurisdiction was convicted of an offense that the defendant did not
commit, the prosecutor shall make reasonable efforts to seek to remedy the conviction.
(i) A prosecutor who concludes in good faith, measured by an objective standard, that the evidence or
information is not of such nature to trigger the obligations of paragraphs (g) or (h) of this Rule does not
violate those paragraphs even if the prosecutor's conclusion is later determined to have been erroneous.

X

X

In rule

State

Good faith clause

Notes
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South Dakota

(g) When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall:
(1) Promptly disclose that evidence to an appropriate court or authority, and
(2) If the conviction was obtained in the prosecutor's jurisdiction,
(i) Promptly disclose that evidence to the defendant unless a court authorizes delay, and
(ii) Undertake further investigation, or make reasonable efforts to cause an investigation, to determine
whether the defendant was convicted of an offense that the defendant did not commit.
(h) When a prosecutor knows of clear and convincing evidence establishing that a defendant in the
prosecutor's jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor
shall seek to remedy the conviction.

X

X

X

In comment section

Tennessee

(g) When a prosecutor knows of new, credible, and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall: (1)if the conviction was obtained outside the prosecutor s jurisdiction, promptly
disclose that evidence to an appropriate authority, or (2)if the conviction was obtained in the
prosecutor's jurisdiction, undertake further investigation, or make reasonable efforts to cause an
investigation, to determine whether the defendant was convicted of an offense that the defendant did
not commit. (h) When a prosecutor knows of clear and convincing evidence establishing that a defendant
was convicted in the prosecutor's jurisdiction of an offense that the defendant did not commit, the
prosecutor shall seek to remedy the conviction.

X

X

X

In comment section

Washington

(g) When a prosecutor knows of new, credible, and material evidence creating a reasonable likelihood
that a convicted defendant is innocent of the offense of which the defendant was convicted the
prosecutor shall: (1) promptly disclose that evidence to an appropriate court or authority, and (2) if the
conviction was obtained in the prosecutor s jurisdiction, (A) promptly disclose that evidence to the
defendant unless a court authorizes delay, and (B) make reasonable efforts to inquire into the matter, or
make reasonable efforts to cause the appropriate law enforcement agency to undertake an investigation
into the matter. (h) [Reserved.] (i) A prosecutor s independent judgment, made in good faith, that the
evidence is not of such nature as to trigger the obligations of paragraph (g) of this Rule, though
subsequently determined to have been erroneous, does not constitute a violation of this Rule.

X

X

West Virginia

(g) When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall:
(1) promptly disclose that evidence to an appropriate court or authority, and
(2) if the conviction was obtained in the prosecutor s jurisdiction,
(i) promptly disclose that evidence to the defendant unless a court authorizes delay, and
(ii) undertake further investigation, or make reasonable efforts to cause an investigation, to determine
whether the defendant was convicted of an offense that the defendant did not commit.
(h) When a prosecutor knows of clear and convincing evidence establishing that a defendant in the
prosecutor s jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor
shall seek to remedy the conviction.

X

X

State

Good faith clause

In rule

X

In comment section

Notes
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Wisconsin

(g) When a prosecutor knows of new, credible, and material evidence creating a reasonable likelihood
that a convicted defendant did not commit an offense of which the defendant was convicted, the
prosecutor shall do all of the following: (1) promptly disclose that evidence to an appropriate court or
authority; and (2) if the conviction was obtained in the prosecutor's jurisdiction: (i) promptly make
reasonable efforts to disclose that evidence to the defendant unless a court authorizes delay; and (ii)
make reasonable efforts to undertake an investigation or cause an investigation to be undertaken, to
determine whether the defendant was convicted of an offense that the defendant did not commit. (h)
When a prosecutor knows of clear and convincing evidence establishing that a defendant in the
prosecutor's jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor
shall seek to remedy the conviction.

X

X

X

In comment section

Good faith clause

Wyoming

(f) When a prosecutor knows of new, credible and material evidence that a convicted defendant did not
commit an offense of which the defendant was convicted, the prosecutor shall: (1) promptly disclose that
evidence to an appropriate authority or court, and (2) if the conviction was obtained in the prosecutor s
jurisdiction, (i) promptly disclose that evidence to the court and the defendant unless a court authorizes a
delay (ii) undertake further investigation, or make reasonable efforts to cause an investigation, to
determine whether the defendant was convicted of an offense that the defendant did not commit, and
(g) When a prosecutor knows of clear and convincing evidence establishing that a defendant in the
prosecutor s jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor
shall seek to remedy the conviction.

X

X

X

In comment section

Notes
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Moss, Fred
cdrr
Addendum to My comments on proposed TDRPR 3.09
Thursday, April 7, 2022 4:16:33 PM
TDRPC Change Comments-2.docx

I know this is late, but I was unable to be heard or seen via Zoom at the 4/6 public comment
meeting for some reason, thus was unable to offer my rebuttal to several of the prosecutor's
objections to 3.09 at that time. Attache is what I would have offered then.
Also, I have an amendment to my previously suggested revision of 3.09(b).
I hope you will consider these additional comments.
Many thanks for your work,
Prof. Fred Moss

Further Comments By
Prof. Fred Moss
On the Proposed Amendments to
TDRPC 3.09
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Dear TDRR Committee,
I listened to the public hearing April 6. (I attended via Zoom, but for unknow reasons, I could not be
heard or seen.) I have several comments in response to the objections and concerns expressed by the
prosecutors to your revisions to Rule 3.09.
I should add that I was a prosecutor for four years before teaching law.
1. While all the prosecutors said that no prosecutor would ever want to knowingly convict an
innocent person, that is entirely beside the point of the proposals.
a. Prosecutors are human, and like all humans are subject to human faults. Even conceding
that no prosecutor would knowingly try to convict an innocent person, the real problem
is that a prosecutor may try to convict an innocent person whom he or she is fully
convinced is guilty. A prosecutor can become emotionally invested in unwittingly
convicting an innocent person for many reasons: the crime could have been extremely
heinous, the victim extremely sympathetic, the victim’s family extremely sympathetic
and publicly outspoken, the accused may have made a false confession (as we know
some do for numerous reasons), the crime and the legal proceeding are subject to
sensational publicity, putting the prosecutor in line for public praise or condemnation
depending on the outcome of the prosecution (think: the OJ Simpson case), the
prosecutor may be extremely ambitious and see a conviction as a once-in-a-lifetime
opportunity for political advancement, the prosecutor may be seriously competitive and
doggedly refuses to admit he or she (and the police, and the grand jury) have made a
mistake, and the prosecutor’s informal office policy rewards only a record of convictions
and punishes “losses.” (I’ve been in Dallas long enough to recall the poisonous effects
of such an office policy during the Henry Wade years. Who can say that there are not
now or ever will be similar DA offices in Texas?) In short, a prosecutor can become
totally involved in a crusade for “Justice” and the accused’s conviction while not aware
of the accused’s innocence. Note all the innocent convicts who have been released from
prison after their convictions have been overturned due to the work of various
Innocence Projects and DA conviction integrity units. Of course, not all of these wrongful
convictions were due to prosecutorial misconduct, but some were. Hence, the Michael
Morton Act.
b. When a prosecutor who – for whatever reason -- is totally invested in convicting the
(innocent) accused becomes aware of potentially exculpatory (or sentence mitigating)
evidence, it is only human for some to minimize its importance and not deem it Brady
evidence, when a detached, dispassionate prosecutor would.
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c. I challenge the prosecutors who presented comments at your hearing to deny that what
I’ve described “would never happen today.” As one of your astute lay members noted
during the hearing, the passage of the Michael Morton Act proves that it could (and will)
happen. The argument by the prosecutors that the Act makes the ethics proposals
unnecessary is unrealistic. The Act did not change human nature and cure human
frailties. The law criminalizing fraud did not eliminate fraudsters. So, why shouldn’t the
ethics rules declare such a blind-sighted prosecutor to be in violation of the ethics rules?
d. The claim that the proposals will inhibit lawyers from becoming prosecutors fails to
persuade because of exactly what the prosecutors have contended: no prosecutor
would willingly and knowingly try to convict an innocent. This would be the belief of
those considering becoming a prosecutor. Why should she or he fear the ethics rules?
Nobody thinks they will ever commit ethics violations. Has the fear of the ethics rules in
general ever inhibited a person from going to law school?
e. In sum, the Committee should reject any argument that the revised rules are
unnecessary because, somehow, the Michael Morton Act has guaranteed that no Texas
prosecutor would ever try to convict an innocent person. Human nature and history tells
us otherwise.
2. Some prosecutors argued that they should not be required to disclose Brady evidence once
they cease being a prosecutor.
a. Some argued that they would then have no power to conduct an investigation of the
matter. This is beside the point. The proposed rule doesn’t require them to conduct an
investigation. It only requires disclosure of new, credible and material Brady evidence.
b. One argued he would not know where to disclose the evidence. Other prosecutors
listed 3 or 4 organizations and agencies to which such reports can be made. No longer
being a prosecutor doesn’t prevent one from making such reports.
c. Some argued that they could be accused of violating 3.09(g) if there was a Brady
violation in any case that was handled by his or her office while she or he was the DA or
CA. The rule does not impute knowledge to all supervisors. The rule imposed a duty to
disclose only on prosecutors with actual knowledge. (“When a prosecutor knows ….”
See Rule 1.01(k).)
d. They argued that lifetime duty to disclose will inhibit the recruitment of new
prosecutors. I think that someone considering becoming an ADA or DA would agree that
a person should not remain in prison for a crime they did not commit simply because
the prosecutor who becomes aware of his probable innocence has left office. Moreover,
Rule 8.03(a) already requires all lawyers to report known violations of the ethics rules
when the conduct raises a substantial question as to the lawyer’s honesty,
trustworthiness or fitness as a lawyer (or as a prosecutor in this context). Rule 3.09
simply applies that rule to Brady violations and other prosecutorial misconduct resulting
in a probable wrongful conviction.
2
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e. It was also argued that this lifetime duty is unfair because that duty does not fall on
lawyers who were never prosecutors. Imposing such a duty on all lawyers has been the
subject of serious debate lately. Many states criminalize the failure lay persons to report
serious crimes. This is no different. And, it is better that some have such a humane and
benevolent duty than none. I just don’t buy the “I shouldn’t be required to do right
because everyone is not required” argument. In effect, the best is being used to defeat
the good.
3. Some argued that it is often difficult to determine whether information must be disclosed as
Brady material. Rules and laws often must adopt generalities, such as, “reasonable,” “should
know,” “substantial,” and “meaningful.” There is just no way to avoid it. The question is, can
the commenting prosecutors offer any clearer, more definite terms than “tends to negate,”
“mitigates,” “new, credible and material,” and “creating a reasonable likelihood”? The universal
difficulty of finding more definitive terms in rules should not prevent the enacting of needed
rules.
4. Some argued that when a likely wrongful conviction was obtained in the prosecutor’s
jurisdiction (3.09(f)(2)(ii)), requiring “further investigation” created a conflict of interest where
the accused DA’s office must investigate itself. Good point. However, the success of the
conviction integrity units set up by some DA offices proves that the inherent conflict does not
seem to impair the remedial investigations. Moreover, if a DA office does not have such a unit
or lacks the resources to conduct an investigation itself (or doubts the public’s confidence in the
fairness of it), then the rule provides an alternative remedy: the prosecutor need only “make
reasonable efforts to cause an investigation.” Again, the commenting prosecutors listed several
entities, such as various Innocence Projects, that might undertake to investigate. All that is
required is a reasonable effort. But doing nothing merits ethical sanctions.
5. Some commentators may have objected to 3.09(h). I disagree. It adds the requirement to “seek
to remedy the conviction” when the prosecutor has “clear and convincing evidence” of a
wrongful conviction in the prosecutor’s jurisdiction. Here is an example of clear and convincing
evidence: someone other than the convicted person has confessed to the crime and the
confession has been verified by other credible evidence (e.g., DNA, cellphone records, new
eyewitness identifications, the absence of any motive to lie). Here, no further investigation is
required. Seeking to remedy the conviction should be required in such situation. Comment 8
provides helpful suggestions. Clearly, every prosecutor should agree that a prosecutor with
such evidence would be acting unethically if he or she did nothing. And while the do-nothing
prosecutor may be violating the Morton Act and, thereby Rule 8.04(a)(2), making the ethics
violation more specifically applicable to prosecutors in 3.09 is still warranted for clarity and
emphasis.
Going back to my original suggestions regarding Rule 3.09(b), I would like to amend my revision of that
subsection. I’ll not restate why I suggested that “or allow” be added to (b). Here is my new suggested
(b) with the newest language underlined:
The prosecutor in a criminal case shall:
3
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(b) refrain from conducting, assisting, encouraging, or allowing persons employed or controlled by the
prosecutor to conduct a custodial interrogation of an accused unless the prosecutor has made
reasonable efforts to be assured that the accused has been advised of the right to remain silent, that
whatever the accused says can be used against the accused in court, the right to counsel before
answering any questions, the procedure for obtaining counsel and has been given reasonable
opportunity to obtain counsel, and has knowingly, intelligently and voluntarily waived these rights.
Alternative:
(b) refrain from conducting, assisting, encouraging, or allowing persons employed or controlled by the
prosecutor to conduct a custodial interrogation of an accused unless the prosecutor has made
reasonable efforts to be assured that the accused has been advised of all of his or her pre-trial rights
and has knowingly, intelligently and voluntarily waived these rights.
Thank you for considering my comments and suggestions.
Prof. (Emeritus) Fred C. Moss
Dallas
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Dear Chairman Kinard:
               Attached is a letter for the committee’s consideration regarding the proposed changes to
Rule 3.09. Please let us know if you have any questions or concerns.
Thank you.

John C. Creuzot
Dallas County Criminal District Attorney
133 N. Riverfront L.B. 19
Dallas TX 75207
214-653-3620
CONFIDENTIALITY NOTICE: This email may contain confidential and privileged material for the
sole use of the intended recipient(s). It is intended only for the use of the addressee(s) named
above and is the property of the Dallas County District Attorney’s Office. Any review, use,
distribution or disclosure by others is strictly prohibited. If you have received this
communication in error, please notify the sender immediately by email and delete the
message and any file attachments from your computer. Thank you.

Disclaimer
The information contained in this communication from the sender is confidential. It is intended solely for use
by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly
prohibited and may be unlawful.
This email has been scanned for viruses and malware, and may have been automatically archived by
Mimecast, a leader in email security and cyber resilience. Mimecast integrates email defenses with brand
protection, security awareness training, web security, compliance and other essential capabilities. Mimecast
helps protect large and small organizations from malicious activity, human error and technology failure; and
to lead the movement toward building a more resilient world. To find out more, visit our website.

000055

April 22, 2022
Chairman M. Lewis Kinard
Committee on Disciplinary Rules & Referenda (CDRR)
7272 Greenville Avenue
Dallas, Texas 75231

Via Email: cdrr@texasbar.com

Dear Chairman Kinard:
During the CDRR meeting held on April 6, 2022, several comments were made related to
Conviction Integrity Units (CIU) and the work done by these units in the context of discussing the proposed
changes to Rule 3.09 of the Texas Disciplinary Rules of Professional Conduct (“the Rule”). To that end, it
is important to highlight that CIUs across the State and across the nation are staffed differently in order
to fit the particular office’s budget and structure. Still, CIUs are generally tasked with reviewing actual
innocence claims, oftentimes with mounting backlogs due to the complexity of cases and limited
resources. When exculpatory evidence comes to the attention of a CIU, disclosures are routinely made
to the potentially impacted defendant or their attorney. What occurs next varies from case-to-case and
jurisdiction-to-jurisdiction.
The spirit of the Rule is consistent with CIUs’ missions, practices, and day-to-day work; and while
the idea seems to promote and solidify our duty to seek justice, the Rule adversely impacts prosecutors
from different sized offices on different levels – regardless of whether their jurisdiction has a CIU – as the
Rule would apply to the individual prosecutor, not the office for which they work or a particular
department/unit in their office.
First, it is important to note that section (f) involves different layers of compliance for individual
prosecutors – some of which are outside of an individual prosecutor’s control. The word “investigation”
– as used in (f)(2)(ii) – is not specifically defined and, thus, subject to interpretation. For some cases a
simple review of readily available documents, without more, is sufficient to shed light on the new
information’s credibility or materiality. Other times it is necessary to interview witnesses in order to
determine whether the new information is “credible and material.” The latter is generally described in
practice as an investigation, and the former is generally described as a review.
In other words, all cases where exculpatory evidence is involved merits a disclosure, but not all
cases merit further inquiry. To require otherwise, would be to impose a crushing burden on all individual
prosecutors – especially those who work in smaller jurisdictions with access to little or no resources. In
order to avoid these disparities, it may be most sensible to change the Rule to require only a disclosure
and not also an investigation.
Second, section (g) – commonly referred to as the “cradle to the grave” provision – is unworkable
for many reasons as mentioned by several speakers at the hearing and in written comments provided to
the CDRR. If (g) is removed, current (h) would be moved to (g) and in its place, Comment 9 should not be
just a comment, but should be incorporated as part of the rule as (h) in order to provide a complete picture
of the scope of a prosecutor’s obligation.

