
Committee on Disciplinary Rules and Referenda 

Agenda 

Date and Time: 10:00 a.m., Wednesday, February 5, 2020 
By Teleconference 

1. Call to Order; Roll Call

2. Comments from the Chair

3. Approval of the Minutes of the Last Meeting (Pages 3 – 6)

4. Discussion and Possible Action: Proposed Lawyer Advertising and Solicitation Rules –
Part VII. Information about Legal Services, Texas Disciplinary Rules of Professional
Conduct (TDRPC) (Pages 7 – 13)

5. Discussion and Possible Action: Proposed Rules 3.01 (Disciplinary Petition), 3.02
(Assignment of Judge), and 3.03 (Filing, Service and Venue), Texas Rules of Disciplinary
Procedure (TRDP) –  Relating to the Assignment of Judges and Related Procedures when
a Respondent in a Disciplinary Complaint Elects to Proceed in District Court (Pages 14 –
32)

6. Discussion and Possible Action: Proposed Rule 13.04. Voluntary Appointment of
Custodian Attorney for Cessation of Practice, TRDP (Pages 33 – 38)

7. Discussion and Possible Action: Supreme Court of Texas Request for a Recommendation
on a Comment to Part XIII. Cessation of Practice, TRDP – Relating to the Voluntary
Appointment of Custodian Attorneys to Assist with the Cessation of Practice (Pages 34 –
38)

8. Discussion: Subcommittee Report Regarding Temporary Cessation of Practice and/or
Temporary Management of Law Practice (Pages 34 – 38)

9. Discussion and Possible Action: Rule 1.05. Confidentiality of Information, TDRPC –
Relating to the Disclosure of Confidential Information with regard to Clients
Contemplating Suicide (Pages 39 – 43)

10. Discussion and Possible Action: Commission for Lawyer Discipline Request to Initiate the
Rule Proposal Process for Rule 8.03(f), TDRPC, along with Rule 1.06 and/or Rule 9.01,
TRDP – Relating to Reporting Professional Misconduct and Reciprocal Discipline for
Federal Court or Federal Agency Discipline (Pages 39 – 41 and 44 – 45)

11. Discussion: Rule 3.06. Maintaining Integrity of Jury System, TDRPC – Addressing Post-
Trial Communications with Jurors (Pages 46 – 52)

12. Proposed Rule Timelines (Pages 53 – 56)
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13. Agenda Items for Next Meetings

14. Adjourn

______________________________________________________________________________ 
Under the Americans with Disabilities Act, an individual with a disability is entitled to have an 
equal opportunity for effective communication and participation in public meetings. Reasonable 
modifications and equal access to communications will be provided upon request. An individual 
with a disability who may need an accommodation is requested to notify Chielsey Barber at (800) 
204-2222 or (512) 427-1463 at least two days before the scheduled meeting so that appropriate
arrangements can be made; TTY users route through RELAY Texas at 7-1-1.
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MEETING OF THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 
 

January 16, 2020 
Texas Law Center, Room 101 

Austin, Texas 
 

MINUTES 
 
Members Present: Chair M. Lewis Kinard; Timothy Belton; Amy Bresnen; Claude Ducloux; Dean 
Vincent Johnson; W. Carl Jordan; Karen Nicholson.  
 
Members Not Present: Hon. Dennise Garcia; Rick Hagen. 
 
State Bar of Texas Staff Present: Seana Willing, Chief Disciplinary Counsel; Ray Cantu, Deputy 
Executive Director; Brad Johnson, Disciplinary Rules and Referenda Attorney; Cory Squires, Staff 
Liaison. 
 
A.  CALL TO ORDER 
 
Mr. Kinard called the meeting to order at 10:59 a.m. 
 
B.  COMMENTS FROM THE CHAIR 
 
Mr. Kinard explained that the Texas Law Center was experiencing a problem with its power supply. 
Mr. Kinard thanked those in attendance and noted that Mr. Belton, Ms. Bresnen, and Mr. Hagen 
were each reappointed to the Committee. Mr. Kinard noted that the Committee would take a group 
photo after the meeting for its next annual report. Mr. Kinard explained that he would be presenting 
the Committee’s 2019 annual report to the State Bar Board of Directors at its January 24, 2020, 
meeting. Mr. Kinard explained the procedures for the public hearing on proposed Rules 3.01 
(Disciplinary Petition), 3.02 (Assignment of Judge), and 3.03 (Filing, Service and Venue), Texas 
Rules of Disciplinary Procedure (TRDP). 
 
C.  UPDATE ON RULE PROPOSALS SUBMITTED TO STATE BAR BOARD OF 
DIRECTORS 
 
Mr. Kinard provided an update on recent rule proposals submitted to the State Bar Board of 
Directors. Mr. Kinard explained that the Board’s Discipline and Client-Attorney Assistance 
Subcommittee recommended that the Board: reject proposed Rule 1.01 (Competent and Diligent 
Representation), Texas Disciplinary Rules of Professional Conduct (TDRPC); approve proposed 
Rule 6.05 (Conflict of Interest Exceptions for Nonprofit and Limited Pro Bono Legal Services), 
TDRPC; and return proposed Part VII (Information about Legal Services), TDRPC, to the 
Committee for additional consideration. The Board is scheduled to take action on these items at its 
January 24, 2020, meeting. 
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D.  PUBLIC HEARING AND DISCUSSION: PROPOSED RULES 3.01, 3.02, AND 3.03, 
TRDP 
 
Mr. Kinard called to order the public hearing on proposed Rules 3.01, 3.02, and 3.03, TRDP, relating 
to the assignment of judges and related procedures when a respondent in a disciplinary complaint 
elects to proceed in district court. No individuals signed up to address the Committee at the hearing. 
Mr. Ducloux addressed the Committee on the subject, including written public comments received 
on the proposal. Mr. Kinard noted that public comments could be submitted through January 31, 
2020, and encouraged members of the public to submit comments. 
 
E.  ROLL CALL 
 
Mr. Squires called the roll. A quorum was present. The Committee convened its post-hearing 
quarterly meeting. 
 
F.  APPROVAL OF THE MINUTES OF THE LAST MEETING 
 
Mr. Kinard addressed the Committee on this agenda item. Mr. Belton made a motion that the 
Committee approve the minutes from the December 4, 2019, meeting. Ms. Bresnen seconded the 
motion. The Committee voted in favor of the motion. 
 
G.  PART XIII. CESSATION OF PRACTICE, TRDP 
 
Mr. Kinard addressed the Committee on the Supreme Court of Texas request for a recommendation 
on a comment to Part XIII, TRDP, relating to the voluntary appointment of custodian attorneys to 
assist with the cessation of practice. Mr. Ducloux addressed the Committee on the subject, including 
on draft proposed Rule 13.04, TRDP, which as drafted would address the voluntary appointment of 
custodian attorneys (without judicial involvement) to assist with the cessation of practice, including 
issues related to liability and the attorney-client privilege. Greg Sampson, a co-chair of a succession 
planning workgroup established by State Bar President Randy Sorrels, as well as Laura Gibson, a 
State Bar Board Member and a co-chair of the succession planning workgroup, provided feedback 
on the subject. Mr. Sampson expressed general support for the draft rule proposal, as well as for a 
comment to Part XIII, and Ms. Gibson expressed agreement with Mr. Sampson. Mr. Sampson and 
Ms. Gibson offered a suggestion for the draft rule proposal to address possible temporary cessation 
of practice. The Committee discussed the subject and Mr. Sampson and Ms. Gibson provided 
additional feedback. At the request of Mr. Ducloux, Brad Johnson addressed the Committee on 
possible actions the Committee could take as to the rule proposal process. 
 
Mr. Ducloux made a motion that the Committee initiate the rule proposal process for proposed Rule 
13.04, TRDP, relating to the voluntary appointment of custodian attorneys to assist with the 
cessation of practice. Ms. Bresnen seconded the motion. The Committee voted in favor of the 
motion. 
 
Mr. Ducloux made a motion that the Committee publish proposed Rule 13.04, TRDP. Ms. Bresnen 
seconded the motion. The Committee voted in favor of the motion. The proposed rule will be 
scheduled for publication in the March 2020 issue of the Texas Bar Journal, as well as in the Texas 
Register. The Committee will hold a public hearing at the Texas Law Center on April 7, 2020, and 
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will accept public comments through April 10, 2020. 
 
Mr. Belton, Ms. Bresnen, and Mr. Ducloux will serve on a subcommittee regarding the Supreme 
Court request for a recommendation on a comment to Part XIII, TRDP. Mr. Belton will serve on a 
subcommittee to study and make a recommendation regarding temporary periods where an attorney 
is unable to manage his or her practice, including whether a rule proposal may be warranted to 
address the issue. 
 
At the request of the Committee, Ms. Willing addressed the Committee on the subject. 
 
H.  RULE 3.06. MAINTAINING INTEGRITY OF JURY SYSTEM, TDRPC – 
ADDRESSING POST-TRIAL COMMUNICATIONS WITH JURORS 
 
Mr. Kinard addressed the Committee on this agenda item. The Committee tabled the item. 
 
I.  COMMISSION FOR LAWYER DISCIPLINE REQUEST TO INITIATE THE RULE 
PROPOSAL PROCESS FOR RULE 1.05, TDRPC – RELATING TO THE DISCLOSURE 
OF CONFIDENTIAL INFORMATION AND CLIENTS CONTEMPLATING SUICIDE 
 
Mr. Kinard addressed the Committee on this agenda item. The Committee discussed the request and 
Rule 1.05, TDRPC. Mr. Kinard addressed the Committee regarding the timeline for possible 
initiation of the rule proposal process. Ms. Bresnen addressed the request and stated that she would 
like to solicit outside feedback on the subject. The Committee further discussed the request and Rule 
1.05. Brad Johnson responded with comments. Mr. Belton made a motion that the Committee initiate 
the rule proposal process for Rule 1.05 relating to clients contemplating suicide. Ms. Nicholson 
seconded the motion. The Committee voted in favor of the motion. Ms. Bresnen and Mr. Belton will 
serve on a subcommittee on the subject. 
 
J.  COMMISSION FOR LAWYER DISCIPLINE REQUEST TO INITIATE THE RULE 
PROPOSAL PROCESS FOR RULE 8.03(F), TDRPC, ALONG WITH RULE 1.06 AND/OR 
RULE 9.01, TRDP – RELATING TO RECIPROCAL DISCIPLINE FOR FEDERAL 
COURT OR FEDERAL AGENCY DISCIPLINE 
 
Mr. Kinard addressed the Committee on this agenda item. Mr. Ducloux addressed the Committee 
on the subject. The Committee further discussed the request. The Committee did not take action on 
the item and will take it up again at its February 5, 2020, meeting. Mr. Ducloux indicated that he 
would contact the Chair of the Commission for Lawyer Discipline concerning possible language for 
a rule proposal. 
 
K.  PROPOSED RULE TIMELINES 
 
Mr. Kinard addressed the Committee on this agenda item. Brad Johnson briefed the Committee 
regarding current proposed rule timelines and Mr. Kinard responded with comments. 
 
L.  AGENDA ITEMS FOR NEXT MEETINGS 
 
Mr. Kinard asked whether Committee members had any topics they wanted to place on the agenda 
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for the next meeting. No additional rules were suggested for inclusion in the next meeting agenda. 
 
L.  ADJOURNMENT 
 
Mr. Ducloux made a motion to adjourn. Ms. Nicholson seconded the motion. The Committee voted 
in favor of the motion. The meeting adjourned at 12:13 p.m. 
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Committee on Disciplinary Rules and 
Referenda Proposed Rule Changes 

 
Texas Disciplinary Rules of Professional Conduct 

VII. INFORMATION ABOUT LEGAL SERVICES 
(Recommended Version) 

 
Proposed Rules (Clean Version) 
 
Rule 7.01 Communications Concerning a Lawyer’s Services 
 
(a) A lawyer shall not make or sponsor a false or misleading communication about the qualifications or 
services of a lawyer or law firm. Information about legal services must be truthful and nondeceptive. A 
communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a 
fact necessary to make the statement considered as a whole not materially misleading. A statement is 
misleading if there is a substantial likelihood that it will lead a reasonable person to formulate a specific 
conclusion about the lawyer or the lawyer’s services for which there is no reasonable factual foundation, 
or if the statement is substantially likely to create unjustified expectations about the results the lawyer can 
achieve. 
 
(b) This Rule governs all communications about a lawyer’s services, including advertisements and 
solicitation communications. For purposes of Rules 7.01 to 7.07: 

 
(1) An “advertisement” is a communication substantially motivated by pecuniary gain that is 
made by or on behalf of a lawyer to members of the public in general, which offers or promotes 
legal services under circumstances where the lawyer neither knows nor reasonably should know 
that the recipients need legal services in particular matters. 
 
(2) A “solicitation communication” is a communication substantially motivated by pecuniary gain 
that is made by or on behalf of a lawyer to a specific person who has not sought the lawyer’s 
advice or services, which reasonably can be understood as offering to provide legal services that 
the lawyer knows or reasonably should know the person needs in a particular matter.   

 
(c) A law firm name may include the names of current members of the firm and of deceased or retired 
members of the firm, or of a predecessor firm, if there has been a succession in the firm identity. The 
name of a lawyer holding a public office shall not be used in the name of a law firm, or in 
communications on its behalf, during any substantial period in which the lawyer is not actively and 
regularly practicing with the firm. A law firm with an office in more than one jurisdiction may use the 
same name or other professional designation in each jurisdiction, but identification of the lawyers in an 
office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the 
jurisdiction where the office is located. 
 
(d) A statement or disclaimer required by these Rules shall be sufficiently clear that it can reasonably be 
understood by an ordinary person and made in each language used in the communication. A statement 
that a language is spoken or understood does not require a statement or disclaimer in that language. 
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(e) A lawyer shall not state or imply that the lawyer can achieve results by violence or means that violate 
these Rules or other law. 
 
(f) A lawyer may state or imply that the lawyer practices in a partnership or other business entity only 
when that is accurate. 
 
(g) If a lawyer who advertises the amount of a verdict secured on behalf of a client knows that the verdict 
was later reduced or reversed, or that the case was settled for a lesser amount, the lawyer must state in 
each advertisement of the verdict, with equal or greater prominence, the amount of money that was 
ultimately received by the client. 
 
Rule 7.02 Advertisements 
 
(a) An advertisement of legal services shall publish the name of a lawyer who is responsible for the 
content of the advertisement and identify the lawyer’s primary practice location. 
 
(b) A lawyer who advertises may communicate that the lawyer does or does not practice in particular 
fields of law, but shall not include a statement that the lawyer has been certified or designated by an 
organization as possessing special competence or a statement that the lawyer is a member of an 
organization the name of which implies that its members possess special competence, except that: 

 
(1) a lawyer who has been awarded a Certificate of Special Competence by the Texas Board of 
Legal Specialization in the area so advertised, may state with respect to each such area, “Board 
Certified, area of specialization -- Texas Board of Legal Specialization;” and 
 
(2) a lawyer who is a member of an organization the name of which implies that its members 
possess special competence, or who has been certified or designated by an organization as 
possessing special competence in a field of practice, may include a factually accurate, non-
misleading statement of such membership or certification, but only if that organization has been 
accredited by the Texas Board of Legal Specialization as a bona fide organization that admits to 
membership or grants certification only on the basis of published criteria which the Texas Board 
of Legal Specialization has established as required for such certification. 

 
(c) If an advertisement by a lawyer discloses a willingness to render services on a contingent fee basis, the 
advertisement must state whether the client will be obligated to pay for other expenses, such as the costs 
of litigation. 
 
(d) A lawyer who advertises a specific fee or range of fees for an identified service shall conform to the 
advertised fee or range of fees for the period during which the advertisement is reasonably expected to be 
in circulation or otherwise expected to be effective in attracting clients, unless the advertisement specifies 
a shorter period. However, a lawyer is not bound to conform to the advertised fee or range of fees for a 
period of more than one year after the date of publication, unless the lawyer has expressly promised to do 
so. 
 
Rule 7.03 Solicitation and Other Prohibited Communications 
 
(a) The following definitions apply to this Rule: 

 
(1) “Regulated telephone, social media, or other electronic contact” means telephone, social 
media, or electronic communication initiated by a lawyer, or by a person acting on behalf of a 
lawyer, that involves communication in a live or electronically interactive manner. 
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(2) A lawyer “solicits” employment by making a “solicitation communication,” as that term is 
defined in Rule 7.01(b)(2). 

 
(b) A lawyer shall not solicit through in-person contact, or through regulated telephone, social media, or 
other electronic contact, professional employment from a non-client, unless the target of the solicitation 
is: 
 

(1) another lawyer; 
 

(2) a person who has a family, close personal, or prior business or professional relationship with 
the lawyer; or 

 
(3) a person who is known by the lawyer to be an experienced user of the type of legal services 
involved for business matters. 

 
(c) A lawyer shall not send, deliver, or transmit, or knowingly permit or cause another person to send, 
deliver, or transmit, a communication that involves coercion, duress, overreaching, intimidation, or undue 
influence. 
 
(d) A lawyer shall not send, deliver, or transmit, or knowingly permit or cause another person to send, 
deliver, or transmit, a solicitation communication to a prospective client, if: 
 

(1) the communication is misleadingly designed to resemble a legal pleading or other legal 
document; or 
 
(2) the communication is not plainly marked or clearly designated an “ADVERTISEMENT” 
unless the target of the communication is: 
 
 (i) another lawyer; 

 
(ii) a person who has a family, close personal, or prior business or professional 
relationship with the lawyer; or 
 
(iii) a person who is known by the lawyer to be an experienced user of the type of legal 
services involved for business matters. 
 

(e) A lawyer shall not pay, give, or offer to pay or give anything of value to a person not licensed to 
practice law for soliciting or referring prospective clients for professional employment, except nominal 
gifts given as an expression of appreciation that are neither intended nor reasonably expected to be a form 
of compensation for recommending a lawyer’s services.  

 
(1) This Rule does not prohibit a lawyer from paying reasonable fees for advertising and public 
relations services or the usual charges of a lawyer referral service that meets the requirements of 
Texas law. 
 
(2) A lawyer may refer clients to another lawyer or a nonlawyer professional pursuant to an 
agreement not otherwise prohibited under these Rules that provides for the other person to refer 
clients or customers to the lawyer, if:  

 
(i) the reciprocal referral agreement is not exclusive;  
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(ii) clients are informed of the existence and nature of the agreement; and 
 
(iii) the lawyer exercises independent professional judgment in making referrals. 

 
(f) A lawyer shall not, for the purpose of securing employment, pay, give, advance, or offer to pay, give, 
or advance anything of value to a prospective client, other than actual litigation expenses and other 
financial assistance permitted by Rule 1.08(d), or ordinary social hospitality of nominal value. 
  
(g) This Rule does not prohibit communications authorized by law, such as notice to members of a class 
in class action litigation. 
 
Rule 7.04 Filing Requirements for Advertisements and Solicitation Communications 
 
(a) Except as exempt under Rule 7.05, a lawyer shall file with the Advertising Review Committee, State 
Bar of Texas, no later than ten (10) days after the date of dissemination of an advertisement of legal 
services, or ten (10) days after the date of a solicitation communication sent by any means: 

 
(1) a copy of the advertisement or solicitation communication (including packaging if applicable) 
in the form in which it appeared or will appear upon dissemination; 
 
(2) a completed lawyer advertising and solicitation communication application; and 
 
(3) payment to the State Bar of Texas of a fee authorized by the Board of Directors. 

 
(b) If requested by the Advertising Review Committee, a lawyer shall promptly submit information to 
substantiate statements or representations made or implied in an advertisement or solicitation 
communication. 
 
(c) A lawyer who desires to secure pre-approval of an advertisement or solicitation communication may 
submit to the Advertising Review Committee, not fewer than thirty (30) days prior to the date of first 
dissemination, the material specified in paragraph (a), except that in the case of an advertisement or 
solicitation communication that has not yet been produced, the documentation will consist of a proposed 
text, production script, or other description, including details about the illustrations, actions, events, 
scenes, and background sounds that will be depicted. A finding of noncompliance by the Advertising 
Review Committee is not binding in a disciplinary proceeding or action, but a finding of compliance is 
binding in favor of the submitting lawyer as to all materials submitted for pre-approval if the lawyer fairly 
and accurately described the advertisement or solicitation communication that was later produced. A 
finding of compliance is admissible evidence if offered by a party. 
 
Rule 7.05 Communications Exempt from Filing Requirements 
 
The following communications are exempt from the filing requirements of Rule 7.04 unless they fail to 
comply with Rules 7.01, 7.02, and 7.03: 
 
(a) any communication of a bona fide nonprofit legal aid organization that is used to educate members of 
the public about the law or to promote the availability of free or reduced-fee legal services; 
 
(b) information and links posted on a law firm website, except the contents of the website homepage, 
unless that information is otherwise exempt from filing; 
 
(c) a listing or entry in a regularly published law list; 
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(d) an announcement card stating new or changed associations, new offices, or similar changes relating to 
a lawyer or law firm, or a business card; 
 
(e) a professional newsletter in any media that it is sent, delivered, or transmitted only to: 

 
(1) existing or former clients; 
 
(2) other lawyers or professionals; 
 
(3) persons known by the lawyer to be experienced users of the type of legal services involved for 
business matters; 
 
(4) members of a nonprofit organization which has requested that members receive the 
newsletter; or 
 
(5) persons who have asked to receive the newsletter; 

 
(f) a solicitation communication directed by a lawyer to: 

 
(1) another lawyer; 
 
(2) a person who has a family, close personal, or prior business or professional relationship with 
the lawyer; or 
 
(3) a person who is known by the lawyer to be an experienced user of the type of legal services 
involved for business matters; 

 
(g) a communication on a professional social media website to the extent that it contains only resume-type 
information; 
 
(h) an advertisement that: 

 
(1) identifies a lawyer or a firm as a contributor or sponsor of a charitable, community, or public 
interest program, activity, or event; and 
 
(2) contains no information about the lawyers or firm other than names of the lawyers or firm or 
both, location of the law offices, contact information, and the fact of the contribution or 
sponsorship; 

 
(i) communications that contain only the following types of information: 

 
(1) the name of the law firm and any lawyer in the law firm, office addresses, electronic 
addresses, social media names and addresses, telephone numbers, office and telephone service 
hours, telecopier numbers, and a designation of the profession, such as “attorney,” “lawyer,” “law 
office,” or “firm;” 
 
(2) the areas of law in which lawyers in the firm practice, concentrate, specialize, or intend to 
practice; 
 
(3) the admission of a lawyer in the law firm to the State Bar of Texas or the bar of any court or 
jurisdiction; 
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(4) the educational background of the lawyer; 
 
(5) technical and professional licenses granted by this state and other recognized licensing 
authorities; 
 
(6) foreign language abilities; 
 
(7) areas of law in which a lawyer is certified by the Texas Board of Legal Specialization or by an 
organization that is accredited by the Texas Board of Legal Specialization; 
 
(8) identification of prepaid or group legal service plans in which the lawyer participates; 
 
(9) the acceptance or nonacceptance of credit cards; 
 
(10) fees charged for an initial consultation or routine legal services; 
 
(11) identification of a lawyer or a law firm as a contributor or sponsor of a charitable, 
community, or public interest program, activity or event; 
 
(12) any disclosure or statement required by these Rules; and 
 
(13) any other information specified in orders promulgated by the Supreme Court of Texas. 

 
Rule 7.06 Prohibited Employment 
 
(a) A lawyer shall not accept or continue employment in a matter when that employment was procured by 
conduct prohibited by Rules 7.01 through 7.03, 8.04(a)(2), or 8.04(a)(9), engaged in by that lawyer 
personally or by another person whom the lawyer ordered, encouraged, or knowingly permitted to engage 
in such conduct. 
 
(b) A lawyer shall not accept or continue employment in a matter when the lawyer knows or reasonably 
should know that employment was procured by conduct prohibited by Rules 7.01 through 7.03, 
8.04(a)(2), or 8.04(a)(9), engaged in by another person or entity that is a shareholder, partner, or member 
of, an associate in, or of counsel to that lawyer's firm; or by any other person whom the foregoing persons 
or entities ordered, encouraged, or knowingly permitted to engage in such conduct. 
 
(c) A lawyer who has not violated paragraph (a) or (b) in accepting employment in a matter shall not 
continue employment in that matter once the lawyer knows or reasonably should know that the person 
procuring the lawyer's employment in the matter engaged in, or ordered, encouraged, or knowingly 
permitted another to engage in, conduct prohibited by Rules 7.01 through 7.03, 8.04(a)(2), or 8.04(a)(9) in 
connection with the matter unless nothing of value is given thereafter in return for that employment. 
 
Rule 7.07 Trade Names 
 
A lawyer in private practice shall not practice under a trade name. 
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From: Dana Lim
To: cdrr
Subject: In FAVOR of Trade Names
Date: Thursday, January 30, 2020 10:07:24 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Dear SBOT Rules Committee,
 
I support the use of trade names.  I ask that you vote to allow attorneys to practice under them.  I
understand my colleagues’ differing views, in particular those concerning the public’s ability to seek
out reputable attorneys.  However, I think the use of trade names (and essentially the branding of
services) can have the same effect.  If a trade name or brand performs good, wholesome services
then that trade name and brand will secure a good reputation in the community.  Likewise, if a trade
name or brand performs substandard, poor services, that trade name or brand will secure a bad
reputation in the community.  As a younger solo practitioner, I want the ability to operate my law
practice under a trade name of my choosing.  No, I do not wish to mislead the public, but the ability
to have a trade name and a branded logo that is easily recognizable is essential in today’s modern
business practice.   I would even argue that the restriction upon them is a threat to my livelihood
and constitutional right to earn a living.    I understand the concern about trade names, especially
those that may tout themselves as the “#1 attorney,” and I can support the ban on making sure they
are not misleading and that they do not encourage individuals to break or disrespect the law (for
instance, a criminal defense attorney’s trade name of, “The Anti-Cop Attorney”).  However, under
the current rules, even non-misleading trade names are restricted- which is just unfair. 
 
Please, allow the use of non-misleading, non-disrespectful trade names.
 
Sincerely,
Dana Lim,
Attorney and Counselor at Law
 
The Law Office of Dana M. Lim, P.C.
1310 Rayford Park Rd., Suite 103
Spring, Texas  77386
Phone: 
Fax: 1-346-331-4278
 
NOTICE:  This message contains information which may be confidential and privileged.  Unless you
are the intended addressee (or authorized to receive for the intended addressee), you may not use,
copy, or disclose to anyone the message or any information contained in the message.  If you have
received the message in error, please advise the sender to reply at  and
delete the message.
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Committee on Disciplinary Rules and 
Referenda Proposed Rule Changes 

 
Texas Rules of Disciplinary Procedure 

Rule 3.01. Disciplinary Petition 
Rule 3.02. Assignment of Judge 

Rule 3.03. Filing, Service and Venue 
 

The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code 
section 81.0872 and is responsible for overseeing the initial process for proposing a disciplinary 
rule. Pursuant to Government Code section 81.0876, the Committee publishes the following 
proposed rules. The Committee will accept comments concerning the proposed rules through 
January 31, 2020. Comments can be submitted at texasbar.com/CDRR. A public hearing on the 
proposed rules will be held at 10:30 a.m. on January 16, 2020, in Room 101 of the Texas Law 
Center (1414 Colorado St., Austin, Texas, 78701). 
 
Proposed Rules (Redline Version) 
 
3.01. Disciplinary Petition: If the Respondent timely elects to have the Complaint heard by a 
district court, with or without a jury, in accordance with Rule 2.15, the Chief Disciplinary Counsel 
shall, not more than sixty days after receipt of Respondent's election to proceed in district court, 
notify the Supreme Court of Texas Presiding Judge of the administrative judicial region covering 
the county of appropriate venue of the Respondent’s election by transmitting a copy of the 
Disciplinary Petition in the name of the Commission to the Clerk of the Supreme Court of 
Texas Presiding Judge. The petition must contain: 
 

A.  Notice that the action is brought by the Commission for Lawyer Discipline, a 
committee of the State Bar. 

 
B.  The name of the Respondent and the fact that he or she is an attorney licensed 

to practice law in the State of Texas. 
 
C. A request for assignment of an active district judge from within the administrative 

judicial region whose district does not include the county of appropriate venue to 
preside in the case. 

  
CD.  Allegations necessary to establish proper venue. 

 
DE.  A description of the acts and conduct that gave rise to the alleged Professional 

Misconduct in detail sufficient to give fair notice to Respondent of the claims 
made, which factual allegations may be grouped in one or more counts based 
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upon one or more Complaints. 
 

EF.  A listing of the specific rules of the Texas Disciplinary Rules of Professional 
Conduct allegedly violated by the acts or conduct, or other grounds for seeking 
Sanctions. 

 
FG.  A demand for judgment that the Respondent be disciplined as warranted by the 

facts and for any other appropriate relief. 
 

GH.  Any other matter that is required or may be permitted by law or by these rules.  
 

3.02. Assignment of Judge:  
 

A. Assignment Generally: Upon receipt of a Disciplinary Petition, the Clerk of the 
Supreme Court of Texas shall promptly bring the Petition to the attention of the 
Supreme Court. The Supreme Court Presiding Judge shall promptly appoint 
assign an active district judge who does not reside in the Administrative Judicial 
District in which the Respondent resides from within the administrative judicial 
region whose district does not include the county of appropriate venue to preside 
in the case. The Presiding Judge and the Clerk of the Supreme Court shall 
transmit a copy of the Supreme Court’s appointing Presiding Judge’s assignment 
order to the Chief Disciplinary Counsel. Should the judge so appointed assigned 
be unable to fulfill the appointment assignment, he or she shall immediately notify 
the Clerk of the Supreme Court Presiding Judge, and the Supreme Court 
Presiding Judge shall appoint assign a replacement judge pursuant to the same 
geographic limitations. The A judge appointed assigned under this Rule shall be 
subject to objection, recusal or disqualification as provided by law the Texas Rules 
of Civil Procedure and the laws of this state. The objection, motion seeking 
recusal or motion to disqualify must be filed by either party not later than sixty 
days from the date the Respondent is served with the Supreme Court's order 
appointing the judge within the time provided by Rule 18a, Texas Rules of Civil 
Procedure. In the event of objection, recusal or disqualification, the Supreme 
Court Presiding Judge shall appoint assign a replacement judge, within thirty days 
who shall be subject to the same geographic limitations. If an active district judge 
assigned to a disciplinary case becomes a retired, senior, or former judge, he or 
she may be assigned by the Presiding Judge to continue to preside in the case, 
provided the judge has been placed on a visiting judge list, and the geographic 
limitations for the original assignment no longer apply to the judge. If the 
Presiding Judge decides not to assign the retired, senior, or former judge to 
continue to preside in the case, the Presiding Judge shall assign an active district 
judge subject to the geographic limitations for the original assignment. A visiting 
judge may only be assigned if he or she was originally assigned to preside in the 
case while an active judge. Any judge assigned under this Rule is not subject to 
objection under Chapter 74, Government Code. 
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B.  Transfer of Case: If the county of alleged venue is successfully challenged, the 
case shall be transferred to the county of proper venue. If the case is transferred 
to a county in the assigned judge’s district, the judge must recuse himself or 
herself, unless the parties waive the recusal on the record. In the event of recusal, 
the Presiding Judge of the administrative judicial region shall assign a replacement 
judge from within the administrative judicial region whose district does not 
include the county of appropriate venue. If the case is transferred to a county 
outside the administrative judicial region of the Presiding Judge who made the 
assignment, the Presiding Judge of the administrative judicial region where the 
case is transferred shall oversee assignment for the case and the previously 
assigned judge shall continue to preside in the case unless he or she makes a good 
cause objection to continued assignment, in which case the Presiding Judge shall 
assign a replacement judge from within the administrative judicial region whose 
district does not include the county of appropriate venue. 

 
3.03. Filing, Service and Venue: After the trial judge has been appointed assigned, the Chief 
Disciplinary Counsel shall promptly file the Disciplinary Petition and a copy of the Supreme 
Court's appointing Order Presiding Judge’s assignment order with the district clerk of the county 
of alleged venue. The Respondent shall then be served as in civil cases generally with a copy of 
the Disciplinary Petition and a copy of the Supreme Court's appointing Order Presiding Judge’s 
assignment order. In a Disciplinary Action, venue shall be in the county of Respondent's 
principal place of practice; or if the Respondent does not maintain a place of practice within the 
State of Texas, in the county of Respondent's residence; or if the Respondent maintains neither 
a residence nor a place of practice within the State of Texas, then in the county where the alleged 
Professional Misconduct occurred, in whole or in part. In all other instances, venue is in Travis 
County, Texas. 
 
Proposed Rules (Clean Version) 
 
3.01. Disciplinary Petition: If the Respondent timely elects to have the Complaint heard by a 
district court, with or without a jury, in accordance with Rule 2.15, the Chief Disciplinary Counsel 
shall, not more than sixty days after receipt of Respondent's election to proceed in district court, 
notify the Presiding Judge of the administrative judicial region covering the county of appropriate 
venue of the Respondent’s election by transmitting a copy of the Disciplinary Petition in the 
name of the Commission to the Presiding Judge. The petition must contain: 
 

A.  Notice that the action is brought by the Commission for Lawyer Discipline, a 
committee of the State Bar. 

 
B.  The name of the Respondent and the fact that he or she is an attorney licensed 

to practice law in the State of Texas. 
 
C. A request for assignment of an active district judge from within the administrative 

judicial region whose district does not include the county of appropriate venue to 
preside in the case. 
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D.  Allegations necessary to establish proper venue. 
 

E.  A description of the acts and conduct that gave rise to the alleged Professional 
Misconduct in detail sufficient to give fair notice to Respondent of the claims 
made, which factual allegations may be grouped in one or more counts based 
upon one or more Complaints. 

 
F.  A listing of the specific rules of the Texas Disciplinary Rules of Professional 

Conduct allegedly violated by the acts or conduct, or other grounds for seeking 
Sanctions. 

 
G.  A demand for judgment that the Respondent be disciplined as warranted by the 

facts and for any other appropriate relief. 
 

H.  Any other matter that is required or may be permitted by law or by these rules.  
 

3.02. Assignment of Judge:  
 

A. Assignment Generally: Upon receipt of a Disciplinary Petition, the Presiding 
Judge shall assign an active district judge from within the administrative judicial 
region whose district does not include the county of appropriate venue to preside 
in the case. The Presiding Judge shall transmit a copy of the Presiding Judge’s 
assignment order to the Chief Disciplinary Counsel. Should the judge so assigned 
be unable to fulfill the assignment, he or she shall immediately notify the Presiding 
Judge, and the Presiding Judge shall assign a replacement judge pursuant to the 
same geographic limitations. A judge assigned under this Rule shall be subject to 
recusal or disqualification as provided by the Texas Rules of Civil Procedure and 
the laws of this state. The motion seeking recusal or motion to disqualify must be 
filed by either party within the time provided by Rule 18a, Texas Rules of Civil 
Procedure. In the event of recusal or disqualification, the Presiding Judge shall 
assign a replacement judge, who shall be subject to the same geographic 
limitations. If an active district judge assigned to a disciplinary case becomes a 
retired, senior, or former judge, he or she may be assigned by the Presiding Judge 
to continue to preside in the case, provided the judge has been placed on a visiting 
judge list, and the geographic limitations for the original assignment no longer 
apply to the judge. If the Presiding Judge decides not to assign the retired, senior, 
or former judge to continue to preside in the case, the Presiding Judge shall assign 
an active district judge subject to the geographic limitations for the original 
assignment. A visiting judge may only be assigned if he or she was originally 
assigned to preside in the case while an active judge. Any judge assigned under 
this Rule is not subject to objection under Chapter 74, Government Code. 

 
B.  Transfer of Case: If the county of alleged venue is successfully challenged, the 

case shall be transferred to the county of proper venue. If the case is transferred 
to a county in the assigned judge’s district, the judge must recuse himself or 
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herself, unless the parties waive the recusal on the record. In the event of recusal, 
the Presiding Judge of the administrative judicial region shall assign a replacement 
judge from within the administrative judicial region whose district does not 
include the county of appropriate venue. If the case is transferred to a county 
outside the administrative judicial region of the Presiding Judge who made the 
assignment, the Presiding Judge of the administrative judicial region where the 
case is transferred shall oversee assignment for the case and the previously 
assigned judge shall continue to preside in the case unless he or she makes a good 
cause objection to continued assignment, in which case the Presiding Judge shall 
assign a replacement judge from within the administrative judicial region whose 
district does not include the county of appropriate venue. 

 
3.03. Filing, Service and Venue: After the trial judge has been assigned, the Chief Disciplinary 
Counsel shall promptly file the Disciplinary Petition and a copy of the Presiding Judge’s 
assignment order with the district clerk of the county of alleged venue. The Respondent shall 
then be served as in civil cases generally with a copy of the Disciplinary Petition and a copy of 
the Presiding Judge’s assignment order. In a Disciplinary Action, venue shall be in the county of 
Respondent's principal place of practice; or if the Respondent does not maintain a place of 
practice within the State of Texas, in the county of Respondent's residence; or if the Respondent 
maintains neither a residence nor a place of practice within the State of Texas, then in the county 
where the alleged Professional Misconduct occurred, in whole or in part. In all other instances, 
venue is in Travis County, Texas. 
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Committee on Disciplinary Rules and Referenda 

 
Overview of Public Comments on Proposed Rules 3.01, 3.02, and 

3.03, Texas Rules of Disciplinary Procedure 
Through January 30, 2020 

 
The Committee on Disciplinary Rules and Referenda published proposed changes to Rules 3.01 
(Disciplinary Petition), 3.02 (Assignment of Judge), and 3.03 (Filing, Service and Venue) of the 
Texas Rules of Disciplinary Procedure in the Texas Bar Journal (December 2019) and the Texas 
Register (November 29, 2019). The Committee will accept public comments on the proposed 
changes through January 31, 2020. The Committee held a public hearing on the proposed changes 
on January 16, 2020, at the Texas Law Center in Austin. 
 
Through January 30, 2020, the Committee received 9 public comments. Those comments are 
included in the following pages. 
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From:
To: cdrr
Subject: CDRR Comment: Wording is confusing
Date: Monday, December 2, 2019 8:57:37 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name R J

Last Name Parham

Email

Member Yes

Barcard 00792737

Feedback

Subject Wording is confusing

Comments

CURRENT WORDING: shall promptly assign an active district judge from within the administrative
judicial region whose district does not include the county of appropriate venue to preside in the case
Suggested rewrite: shall promptly assign an active district judge to preside in the case. The assigned
district judge may not serve in the judicial district which includes the county of appropriate venue,
but must serve in a judicial district is within the administrative judicial region.
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From:
To: cdrr
Subject: CDRR Comment: Changes to TRDP 3.01, 3.02 and 3.03
Date: Monday, December 2, 2019 1:41:27 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Tracy

Last Name Christopher

Email

Member Yes

Barcard 11150500

Feedback

Subject Changes to TRDP 3.01, 3.02 and 3.03

Comments

I am opposed to the change. As a trial judge I had to go to other counties to try these cases and did
not find it burdensome. I think its a good idea for the trial judge to have very little knowledge of the
attorney. If the trial judge is within the same judicial district, the judge will most likely have
knowledge of the attorney. Before we change something due to "undue burden", I suggest that you
survey the judges who have actually done these appointments to see the extent of the burden.
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From:
To: cdrr
Subject: CDRR Comment: Comments on Proposed Changes to Rules 3.01 to 3.03, TRDP
Date: Monday, December 2, 2019 2:49:56 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Sean

Last Name Martinez

Email

Member Yes

Barcard 13144500

Feedback

Subject Comments on Proposed Changes to Rules 3.01 to 3.03, TRDP

Comments

The proposed changes appear to be appropriate and fair to all parties.
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From:
To: cdrr
Subject: CDRR Comment: Appointment of district judges by the regional presiding judge
Date: Monday, December 2, 2019 3:19:31 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Donald

Last Name Dowd

Email

Member Yes

Barcard 06068500

Feedback

Subject Appointment of district judges by the regional presiding judge

Comments

Is there a jurisdictional problem for an active district judge who is appointed to hear a disciplinary
case outside of his elected jurisdictional district, since "proper venue" for the disciplinary case must
lie in another territorial district outside his own?
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From:
To: cdrr
Subject: CDRR Comment: Proposed rule changes
Date: Monday, December 2, 2019 3:28:03 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Todd

Last Name Keagle

Email

Member Yes

Barcard 24031529

Feedback

Subject Proposed rule changes

Comments

I fully support these rules. Currently, there are so many unknowns an accused lawyer must navigate
when dealing with a grievance. By appointing a District Court Judge, hopefully this will bring more
structure and proper guidance to an already stressful situation.
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From:
To: cdrr
Subject: CDRR Comment: 3.0 Filing Service and Venue
Date: Thursday, December 5, 2019 12:20:16 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Rogelio Garza

Last Name Rios, Jr.

Email

Member Yes

Barcard 16935873

Feedback

Subject 3.0 Filing Service and Venue

Comments

Service on Respondent shall be by personal service. Not e-file Not certified mail
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From:
To: cdrr
Subject: CDRR Comment: proposed changes to disciplinary procedure
Date: Thursday, December 26, 2019 11:53:01 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Jay

Last Name Brandon

Email

Member Yes

Barcard 02880500

Feedback

Subject proposed changes to disciplinary procedure

Comments

Having the local administrative judge appoint a judge to hear a grievance is a truly terrible idea. The
administrative judge is almost always going to know the accused lawyer, and the pressure, both
overt and subconscious, to appoint a judge who would rule favorably for that lawyer would be
tremendous. For example, I have a grievance pending against a lawyer here, and the administrative
judge swore this lawyer in when he assumed public office. The judge is an honorable person, but
again the pressure on him, even subconscious, would be very strong. If the judge appointed is from
within this administrative region, it's again likely he or she will know the accused lawyer and be
subject to the same pressure. This is a really bad proposed change.
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From:
To: cdrr
Subject: CDRR Comment: Rule change proposals for 3.01, 3.02 and 3.03
Date: Friday, January 17, 2020 1:40:14 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Rich

Last Name Robins

Email

Member Yes

Barcard 00789589

Feedback

Subject Rule change proposals for 3.01, 3.02 and 3.03

Comments

Regarding the proposed changes to the following rules, I submit the following commentary: 3.01, the
judge for a disciplinary matter should remain selected by the democratically elected Supreme Court
of Texas instead of by the less visible & seemingly less politically accountable local administrative
judicial region. We live in a democracy, after all. If it’s not broken, why fix it? 3.01c) Having the
assigned judge be from the same judicial region…albeit from a county in a different district of that
region, could still make region-based oppressiveness (a form of “hometowning”) possible. It is better
to maintain the checks & balances of having someone available to serve as a disciplinary judge from
a different region of the state, altogether. Otherwise, for example, who would want to risk suing a
polluting refinery if the disciplinary judge would definitely be from that same region to which that
refinery donates heavily for political benefit? Texans would suffer from such overly-concentrated
power. 3.02 a) Why not remain in unison with the state of Texas’ legal protections such as those of
Ch. 74 of the Govt. Code? Changing things up and shedding such protections could lead to
unforeseen surprises. We don’t need unforeseen surprises in our disciplinary system. 3.03: Filing,
Service & Venue: Notice of venue for a disciplinary matter should remain generated by the
democratically elected Supreme Court of Texas instead of by the seemingly less visible and less
politically accountable local administrative judicial region. We live in a democracy, after all. If it’s not
broken, why fix it? Submitted, Rich Robins, Esq. TexasBarSunset.com
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Committee on Disciplinary Rules and 
Referenda Proposed Rule Changes 

Texas Rules of Disciplinary Procedure 
Rule 3.01. Disciplinary Petition 
Rule 3.02. Assignment of Judge 

Rule 3.03. Filing, Service and Venue 

Proposed Rules (Redline Version) 

3.01. Disciplinary Petition: If the Respondent timely elects to have the Complaint heard by a 
district court, with or without a jury, in accordance with Rule 2.15, the Chief Disciplinary Counsel 
shall, not more than sixty days after receipt of Respondent's election to proceed in district court, 
notify the Supreme Court of Texas Presiding Judge of the administrative judicial region covering 
the county of appropriate venue of the Respondent’s election by transmitting a copy of the 
Disciplinary Petition in the name of the Commission to the Clerk of the Supreme Court of 
Texas Presiding Judge. The petition must contain: 

A. Notice that the action is brought by the Commission for Lawyer Discipline, a
committee of the State Bar.

B. The name of the Respondent and the fact that he or she is an attorney licensed
to practice law in the State of Texas.

C. A request for assignment of an active district judge from within the administrative
judicial region whose district does not include the county of appropriate venue to
preside in the case.

CD. Allegations necessary to establish proper venue.

DE. A description of the acts and conduct that gave rise to the alleged Professional 
Misconduct in detail sufficient to give fair notice to Respondent of the claims 
made, which factual allegations may be grouped in one or more counts based 
upon one or more Complaints. 

EF.  A listing of the specific rules of the Texas Disciplinary Rules of Professional 
Conduct allegedly violated by the acts or conduct, or other grounds for seeking 
Sanctions. 

FG.  A demand for judgment that the Respondent be disciplined as warranted by the 
facts and for any other appropriate relief. 

[Proposed Revisions Submitted by Presiding Judge David Evans]
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GH.  Any other matter that is required or may be permitted by law or by these rules. 

3.02. Assignment of Judge:  

A. Assignment Generally: Upon receipt of a Disciplinary Petition, the Clerk of the
Supreme Court of Texas shall promptly bring the Petition to the attention of the
Supreme Court. The Supreme Court Presiding Judge shall promptly appoint
assign an active district judge who does not reside in the Administrative Judicial
District in which the Respondent resides from within the administrative judicial
region whose district does not include the county of appropriate venue to preside
in the case. An assignment of a judge from another region shall be under Chapter
74, Government Code. The Presiding Judge and the Clerk of the Supreme Court
shall transmit a copy of the Supreme Court’s appointing Presiding Judge’s
assignment order to the Chief Disciplinary Counsel. Should the judge so
appointed assigned be unable to fulfill the appointment assignment, he or she
shall immediately notify the Clerk of the Supreme Court Presiding Judge, and the
Supreme Court Presiding Judge shall appoint assign a replacement judge pursuant
to the same geographic  limitationswhose district does not include the county of
appropriate venue. The A judge appointed assigned under this Rule shall be
subject to objection, recusal or disqualification as provided by law the Texas Rules
of Civil Procedure and the laws of this state. The objection, motion seeking
recusal or motion to disqualify must be filed by either party not later than sixty
days from the date the Respondent is served with the Supreme Court's order
appointing the judge within the time provided by Rule 18a, Texas Rules of Civil
Procedure. In the event of objection, recusal or disqualification, the Supreme
Court Presiding Judge shall appoint assign a replacement judge, within thirty days
who shall be subject to the same geographic limitations whose district does not
include the county of appropriate venue. If an active district judge assigned to a
disciplinary case becomes a retired, senior, or former judge, he or she may be
assigned by the Presiding Judge to continue to preside in the case, provided the
judge has been placed on a visiting judge list, and the geographic limitations for
the original assignment no longer apply to the judge. If the Presiding Judge
decides not to assign the retired, senior, or former judge to continue to preside in
the case, the Presiding Judge shall assign an active district judge subject to the
geographic limitations for the original assignmentwhose district does not include
the county of appropriate venue. A visiting judge may only be assigned if he or
she was originally assigned to preside in the case while an active judge. Any judge
assigned under this Rule is not subject to objection under Chapter 74,
Government Code.

B. Transfer of Case: If the county of alleged venue is successfully challenged, the
case shall be transferred to the county of proper venue. If the case is transferred
to a county in the assigned judge’s district, the judge must recuse himself or
herself, unless the parties waive the recusal on the record. In the event of recusal,
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the Presiding Judge of the administrative judicial region shall assign a replacement 
judge from within the administrative judicial region whose district does not 
include the county of appropriate venue. If the case is transferred to a county 
outside the administrative judicial region of the Presiding Judge who made the 
assignment, the Presiding Judge of the administrative judicial region where the 
case is transferred shall oversee assignment for the case and the previously 
assigned judge shall continue to preside in the case unless he or she makes a good 
cause objection to continued assignment, in which case the Presiding Judge shall 
assign a replacement judge from within the administrative judicial region  whose 
district does not include the county of appropriate venue. 

3.03. Filing, Service and Venue: After the trial judge has been appointed assigned, the Chief 
Disciplinary Counsel shall promptly file the Disciplinary Petition and a copy of the Supreme 
Court's appointing Order Presiding Judge’s assignment order with the district clerk of the county 
of alleged venue. The Respondent shall then be served as in civil cases generally with a copy of 
the Disciplinary Petition and a copy of the Supreme Court's appointing Order Presiding Judge’s 
assignment order. In a Disciplinary Action, venue shall be in the county of Respondent's 
principal place of practice; or if the Respondent does not maintain a place of practice within the 
State of Texas, in the county of Respondent's residence; or if the Respondent maintains neither 
a residence nor a place of practice within the State of Texas, then in the county where the alleged 
Professional Misconduct occurred, in whole or in part. In all other instances, venue is in Travis 
County, Texas. 
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The Supreme Court of Texas 

 
 
CHIEF JUSTICE 
   NATHAN L. HECHT 
 
JUSTICES 
   PAUL W. GREEN 
   EVA M. GUZMAN 
   DEBRA H. LEHRMANN 
   JEFFREY S. BOYD 
    JOHN P. DEVINE 
    JEFFREY V. BROWN 
    JAMES D. BLACKLOCK 
    J. BRETT BUSBY 

 
 

201 West 14th Street     Post Office Box 12248     Austin TX 78711 
Telephone: 512/463-1312          Facsimile: 512/463-1365 

 
 
 
 
 
 
 

June 3, 2019 

 
CLERK 
   BLAKE A. HAWTHORNE 
 
GENERAL COUNSEL 
   NINA HESS HSU 
 
EXECUTIVE ASSISTANT 
   NADINE SCHNEIDER 
 
PUBLIC INFORMATION OFFICER 
   OSLER McCARTHY 

 
 
Mr. Lewis Kinard, Chair 
Committee on Disciplinary Rules and Referenda 
American Heart Association 

 
 
  Re:  Request to initiate rule-making & to draft comment language 
 
Dear Lewis: 
 
 Pursuant to Section 81.0875(c) of the Government Code, the Supreme Court requests 
that the Committee on Disciplinary Rules and Referenda initiate the rule-proposal process 
on Rule 3.02, Texas Rules of Disciplinary Procedure.  
 

When a respondent in a disciplinary proceeding elects to proceed in district court, Rule 
3.02 requires the Court to appoint “an active district judge who does not reside in the 
Administrative Judicial District in which the Respondent resides” to preside over the case. 
Rule 3.03 sets the venue for a disciplinary trial in district court in “the county of Respondent’s 
principal place of practice,” “the county of Respondent’s residence,” “the county where the 
alleged Professional Misconduct occurred,” or Travis County.  
 

As a result, an assigned judge may be required to travel a substantial distance to 
preside over a disciplinary proceeding. This is burdensome and impedes the efficient 
resolution of cases. The Court asks the Committee to consider whether requiring the 
appointed judge to reside in a different county than the respondent or whether recusal or 
disqualification alone would satisfy the purpose of the rule. 

 
In addition, the Court asks the Committee to study and make recommendations on a 

comment to Rule 3.06, Texas Disciplinary Rules of Professional Conduct, to address lawyer-
access to juror social media activity. 
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Page 2 

In 2014, the American Bar Association Standing Committee on Ethics and 
Professional Responsibility issued Formal Opinion 466, which addresses three categories of 
lawyer-review of a juror’s electronic social media (ESM) presence: 

 
1. passive lawyer review of a juror’s website or ESM that is available without making 

an access request, so that the juror is unaware that a website or ESM has been 
reviewed; 
 

2. active lawyer review where the lawyer requests access to the juror’s ESM; and 
 

3. passive lawyer review where the juror becomes aware through a website or ESM 
feature of the identity of the viewer. 

 
The standing committee concluded that category 2 violates ABA Model Rule 3.5(b)’s 
prohibition of lawyer communications with a juror or potential juror—the equivalent to 
TDRPC 3.06(b)—but that categories 1 and 3 do not. 
 
 The Court solicited the recommendations of the Supreme Court Advisory Committee, 
which considered the matter on December 1–2, 2017 and September 28, 2018. The committee 
disagreed with the ABA position in part and drafted comment language for the Court’s 
consideration. Transcripts of and materials for those meetings are available on the Texas 
Judicial Branch website at https://www.txcourts.gov/scac/meetings/2011-2020/. 
 
 The Court asks your Committee for its independent recommendations. The 
Committee should consider the positions of the ABA standing committee, the Supreme Court 
Advisory Committee, and other states. The Committee should draft comment language 
reflecting its recommendations for the Court’s consideration. 
 
 As always, the Court is grateful for the Committee’s counsel and your leadership. 
 
      Sincerely, 
 
       
 
      Nathan L. Hecht 
      Chief Justice 
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Claude Ducloux Proposed Amendment to Proposed Rule 13.04 
 

Texas Rules of Disciplinary Procedure 
Rule 13.04. Voluntary Appointment of Custodian Attorney for Cessation of Practice 

 
13.04.  Voluntary Appointment of Custodian Attorney for Cessation of Practice: In lieu of 
the procedures set forth in Rules 13.02 and 13.03, an attorney ceasing practice or planning for the 
cessation of practice (“appointing attorney” for purposes of this Rule) may voluntarily designate a 
Texas attorney licensed and in good standing to act as custodian (“custodian attorney” for purposes 
of this Rule) to assist in the final resolution and closure of the attorney’s practice. The terms of the 
appointing documents, which shall be signed and acknowledged by the appointing attorney and 
custodian attorney, may include any of the following duties assumed: 
 

A.  Examine the client matters, including files and records of the appointing attorney's 
practice, and obtain information about any matters that may require attention.  

 
B.  Notify persons and entities that appear to be clients of the appointing attorney of 

the assumption cessation of the law practice, and suggest that they obtain other legal 
counsel.  

 
C.  Apply for extension of time before any court or any administrative body pending 

the client's employment of other legal counsel.  
 

D.  With the prior consent of the client, file such motions and pleadings on behalf of 
the client as are required to prevent prejudice to the client's rights.  

 
E.  Give appropriate notice to persons or entities that may be affected other than the 

client.  
 

F.  Arrange for surrender or delivery to the client of the client's papers, files, or other 
property.  

 
The custodian attorney shall observe the attorney-client relationship and privilege as if the 
custodian were the attorney of the client and may make only such disclosures as are necessary to 
carry out the purposes of this Rule. Except for intentional misconduct or gross negligence, no 
person acting as custodian attorney under this Rule may incur any liability by reason of the actions 
taken pursuant to this Rule. 
 
The privileges and limitations of liability contained herein shall not apply to any legal 
representation taken over by the custodian attorney. 
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September 20, 2019 

 

CLERK 
   BLAKE A. HAWTHORNE 
 
GENERAL COUNSEL 
   NINA HESS HSU 
 
EXECUTIVE ASSISTANT 
   NADINE SCHNEIDER 
 
PUBLIC INFORMATION OFFICER 
   OSLER McCARTHY 

 

Mr. Lewis Kinard, Chair 

Committee on Disciplinary Rules and Referenda 

American Heart Association 

 

 

  Re:  Request to draft comment language 
 

Dear Lewis: 

 

 The Supreme Court asks the Committee on Disciplinary Rules and Referenda to study 

and make recommendations on a comment to Part XIII, Texas Rules of Disciplinary 

Procedure.  

 

 When an attorney dies or becomes incapacitated, Part XIII provides for court 

appointment of a custodian attorney to assist in winding down the attorney’s practice.  Part 

XIII also limits the court-appointed custodian attorney’s liability and extends the attorney-

client privilege to the court-appointed custodian attorney.   

 

On June 12, 2019, the State Bar of Texas Board of Directors adopted a resolution 

asking the Court to add a comment to Part XIII to extend the limitation of liability and 

attorney-client privilege to custodian attorneys designated by attorneys in the course of 

succession planning.  The Board believes that such a comment will encourage succession 

planning, which in turn better protects the interests of clients and mitigates the burden on 

the courts.  The Board’s Resolution is attached to this letter. 
 

 As always, the Court is grateful for the Committee’s counsel and your leadership. 
 

      Sincerely, 

 

       

 
      Nathan L. Hecht 

      Chief Justice 
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STATE BAR OF TEXAS BOARD OF DIRECTORS 

RESOLUTION 

WHEREAS, 36% of Texas attorneys are over 55 years of age, and the current median age of Texas-
licensed attorneys is 49, and is expected to rise over the next ten to fifteen years; and 
 
WHEREAS, the rapid rise of technological tools enable attorneys of all ages to maintain a practice 
without the assistance of support staff; and 
 
WHEREAS, it is expected that the need for cessation of practice planning for attorneys will increase due 
to awareness and need; and 
 
WHEREAS, Texas Rules of Disciplinary Procedure, Part XIII (TRDP Part XIII), provides for a court-
supervised cessation of practice—through court appointment of one or more custodian attorneys—in the 
event an attorney dies, becomes incapacitated, or is otherwise unable to continue the practice of law; and 
 
WHEREAS, the State Bar of Texas Board of Directors believes there is a need for attorneys to designate 
cessation of practice custodian attorneys independent of court supervision to mitigate the burden on courts 
and to protect the interests of clients in the event the need for a custodian attorney arises; and 
 
WHEREAS, TRDP Part XIII, provides that court-appointed custodian attorneys are afforded a limitation 
of liability for acts taken under TRDP Part XIII, absent intentional misconduct or gross negligence; and  
 
WHEREAS, court-appointed custodian attorneys acting under TRDP Part XIII are extended the attorney-
client privilege as if the court-appointed custodian attorneys were the attorneys of the clients; and 
 
WHEREAS, the potential for liability and the lack of attorney-client privilege would have a chilling effect 
on the willingness of attorneys to be designated as a custodian attorney by another attorney, outside of 
TRDP Part XIII. 
 
BE IT RESOLVED, that the Board of Directors requests that the Supreme Court of Texas consider the 
adoption of a comment to TRDP Part XIII extending the Rule’s limitation of liability to attorney-
designated custodian attorneys, who are acting independently of court supervision, when the attorney-
designated custodian attorney is assisting with the cessation of the designating attorney’s practice of law 
and the designating attorney’s clients have been notified. This limitation of liability would not apply to 
attorney-designated custodian attorneys when they take over the legal representation of client(s) of the 
designating attorney; and 
 
BE IT FURTHER RESOLVED, that the Board of Directors requests that the Supreme Court of Texas 
consider the adoption of a comment to TRDP Part XIII extending the attorney-client privilege to attorney-
designated custodian attorneys, who are acting independently of court supervision, when the attorney-
designated custodian attorney is assisting with the cessation of the designating attorney’s practice of law 
and the designating attorney’s clients have been notified. 
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RESOLVED and adopted by the State Bar of Texas Board of Directors this 12th day of June, 2019. 
 
 
 

_____________________________ 
Laura Gibson, Chair 
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Texas Rules of Disciplinary Procedure 
 

PART XIII.  CESSATION OF PRACTICE 
 
13.01. Notice of Attorney's Cessation of Practice: When an attorney licensed to practice law in 
Texas dies, resigns, becomes inactive, is disbarred, or is suspended, leaving an active client matter 
for which no other attorney licensed to practice in Texas, with the consent of the client, has 
agreed to assume responsibility, written notice of such cessation of practice shall be mailed to 
those clients, opposing counsel, courts, agencies with which the attorney has matters pending, 
malpractice insurers, and any other person or entity having reason to be informed of the 
cessation of practice. If the attorney has died, the notice may be given by the personal 
representative of the estate of the attorney or by any person having lawful custody of the files and 
records of the attorney, including those persons who have been employed by the deceased 
attorney. In all other cases, notice shall be given by the attorney, a person authorized by the 
attorney, a person having lawful custody of the files of the attorney, or by Chief Disciplinary 
Counsel. If the client has consented to the assumption of responsibility for the matter by another 
attorney licensed to practice law in Texas, then the above notification requirements are not 
necessary and no further action is required. 
 
13.02.  Assumption of Jurisdiction: A client of the attorney, Chief Disciplinary Counsel, or any 
other interested person may petition a district court in the county of the attorney's residence to 
assume jurisdiction over the attorney's law practice. If the attorney has died, such petition may 
be filed in a statutory probate court. The petition must be verified and must state the facts 
necessary to show cause to believe that notice of cessation is required under this part. It must 
state the following: 
 

A.  That an attorney licensed to practice law in Texas has died, disappeared, resigned, 
become inactive, been disbarred or suspended, or become physically, mentally or 
emotionally disabled and cannot provide legal services necessary to protect the 
interests of clients. 

 
B.  That cause exists to believe that court supervision is necessary because the 

attorney has left client matters for which no other attorney licensed to practice law 
in Texas has, with the consent of the client, agreed to assume responsibility. 

 
C.  That there is cause to believe that the interests of one or more clients of the 

attorney or one or more interested persons or entities will be prejudiced if these 
proceedings are not maintained. 

 
13.03.  Hearing and Order on Application to Assume Jurisdiction: The court shall set the 
petition for hearing and may issue an order to show cause, directing the attorney or his or her 
personal representative, or if none exists, the person having custody of the attorney's files, to 
show cause why the court should not assume jurisdiction of the attorney's law practice. If the 
court finds that one or more of the events stated in Rule 13.02 has occurred and that the 
supervision of the court is required, the court shall assume jurisdiction and appoint one or more 

37



attorneys licensed to practice law in Texas to take such action as set out in the written order of 
the court including, but not limited to, one or more of the following: 
 

A.  Examine the client matters, including files and records of the attorney's practice, 
and obtain information about any matters that may require attention. 

 
B.  Notify persons and entities that appear to be clients of the attorney of the 

assumption of the law practice, and suggest that they obtain other legal counsel. 
 

C.  Apply for extension of time before any court or any administrative body pending 
the client's employment of other legal counsel. 

 
D.  With the prior consent of the client, file such motions and pleadings on behalf of 

the client as are required to prevent prejudice to the client's rights. 
 

E.  Give appropriate notice to persons or entities that may be affected other than the 
client.  

 
F.  Arrange for surrender or delivery to the client of the client's papers, files, or other 

property. 
 
The custodian shall observe the attorney-client relationship and privilege as if the custodians 
were the attorney of the client and may make only such disclosures as are necessary to carry out 
the purposes of this part. Except for intentional misconduct or gross negligence, no person acting 
under this part may incur any liability by reason of the institution or maintenance of a proceeding 
under this Part XIII. No bond or other security is required. 
 
Comment: Chapter 456, Estates Code, authorizes the personal representative of a deceased 
attorney to designate an attorney—including him- or herself, if the personal representative is an 
attorney—to disburse and close the deceased attorney’s trust or escrow accounts for client funds. 
See TEX. EST. CODE § 456.002. Before appointing an attorney to wind up a deceased 
attorney’s practice under this rule, the court should determine whether the deceased attorney’s 
personal representative has designated an attorney under Chapter 456 to close the deceased 
attorney’s trust and escrow accounts. 
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STATE BAR OF TEXAS 
Noelle Reed 
Chair, Commission for Lawyer Discipline 
 

 

December 18, 2019 

Mr. Lewis Kinard, Chair 
Committee on Disciplinary Rules and Referenda 
P.O. Box 12487 
Austin, TX 78711 
 
Dear Chairman Kinard: 
 Pursuant to Sec. 87.0875(c)(3) of the Texas Government Code, the Commission for Lawyer 
Discipline (CFLD) respectfully requests that the Committee on Disciplinary Rules and Referenda (CDRR) 
initiate the rule proposal process and consider certain amendments to (1) Rule 1.05 of the Texas 
Disciplinary Rules of Professional Conduct (TDRPC); and (2) TDRPC Rule 8.03(f), along with Rule 1.06 
and/or Rule 9.01 of the Texas Rules of Disciplinary Procedure (TRDP).    

I. TDRPC Rule 1.05 and the Suicidal Client 

Suicide and threats of suicide are not unusual in legal matters - particularly in emotionally charged, 
high-conflict cases involving divorce, child custody, and domestic violence. According to calls to the 
Office of the Chief Disciplinary Counsel (CDC) ethics helpline, lawyers involved in these types of cases 
frequently encounter clients who are contemplating suicide, causing the lawyer to wrestle with his/her 
moral obligation to try to stop the client from committing the act and his/her ethical obligations to maintain 
client confidentiality under Rule 1.05. Although Rule 1.05 includes exceptions permitting and/or requiring 
the disclosure of confidential information to prevent a client from committing a criminal or fraudulent act 
under certain circumstances, under Texas law, suicide is neither a crime nor a fraudulent act. Therefore, 
under Rule 1.05 as it is currently drafted, an attorney risks violating Rule 1.05 by disclosing confidential 
information he/she believes is necessary to prevent a client from committing suicide. 

Many lawyers who have encountered this situation have told CDC ethics attorneys that they would 
be willing to risk discipline in order to attempt to prevent a client from committing suicide. Others have 
indicated that revealing a client’s confidential information in an effort to prevent the client from 
committing suicide would not be worth the risk. All agree that bringing clarity and certainty to the rule 
would be helpful.  

Additionally, although some may argue that a client threatening suicide may be likely to utilize 
criminally prohibited methods to carry out such an act (thereby potentially authorizing disclosure), a 
lawyer's ability to act should not turn on this fact-specific and unsettled analysis, particularly in a situation 
in which time may be of the essence. 
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Rule 1.05(c)(7) governs the permissive disclosure of confidential information to prevent a criminal 
or fraudulent act by a client, while Rule 1.05(e) governs mandatory disclosure of information necessary 
to prevent a criminal or fraudulent act by a client. The following suggested amendments to Rule 1.05 
would address the current gap regarding a client contemplating suicide. 

 

 

II. Reciprocal Discipline for Federal Court or Federal Agency Discipline. 

Currently, the CDC does not have express authority to issue reciprocal discipline against an 
attorney who has been sanctioned, suspended, or disbarred from practicing in federal court, including a 
bankruptcy or immigration court. Under TDRP Rule 1.06(CC)(2), reciprocal discipline may be pursued 
for attorney misconduct that results in discipline issued in another state or in the District of Columbia. 
Though federal judges and federal agencies, such as the Executive Office for Immigration Review (EOIR), 
do not sanction attorneys with great frequency, attorneys licensed in Texas should not be able to avoid 
reporting federal court discipline to the CDC under TDRPC Rule 8.03(f), nor should they be able to avoid 
reciprocal discipline in Texas, when such discipline is warranted to protect the public.  
 

 

TDRPC Rule 8.03(f) reads as follows: 
A lawyer who has been disciplined by the attorney-regulatory agency of another jurisdiction must 
notify the chief disciplinary counsel within 30 days of the date of the order or judgment. The notice 
must include a copy of the order or judgment. 

1.05(c) A lawyer may reveal confidential information: 

… 

(7) When the lawyer has reason to believe it is necessary to do so in order to prevent the client from 
committing a criminal or fraudulent act, or any other act that is likely to result in death or 
substantial bodily harm to a person, including the client, regardless of whether it constitutes a 
criminal act. 

… 

1.05(e) When a lawyer has confidential information clearly establishing that a client is likely to commit 
a criminal or fraudulent an act that is likely to result in death or substantial bodily harm to a person, 
including the client, the lawyer shall reveal confidential information to the extent revelation 
reasonably appears necessary to prevent the client from committing the criminal or fraudulent act. 
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Addressing this gap could be accomplished in several ways: (1) amend TDRP Rule 9.01 to include 
the following language - “…an attorney licensed to practice law in Texas has been disciplined in another 
jurisdiction state, by a federal court, or by a federal agency…”; (2) amend TDRP Rule 1.06(CC)(2) to 
include the following language – “Attorney conduct that occurs in another state, a federal court, before 
a federal agency, or in the District of Columbia…”; (3) amend TDRPC Rule 8.03(f) to add the following 
language – “…the attorney-regulatory agency of another jurisdiction, including a federal court or 
federal agency, …”; or (4) add a separate definition under TDRP Rule 1.06 for “other jurisdiction” that 
would include federal courts and federal agencies. This change would enable the CDC to rely on orders 
or judgments of discipline issued by federal courts and agencies to more effectively address attorney 
misconduct without having to separately prove the underlying allegations and without the risk that the 
statute of limitations bars a new action for the underlying misconduct.  
 On behalf of the Commission and the Chief Disciplinary Counsel, we thank you in advance for 
your consideration of these proposed changes.  

Please contact us if you need additional information or have any questions or concerns.  
 

     Respectfully yours, 

           
     Noelle Reed, Chair 
     Commission for Lawyer Discipline 

TRDP Rule 9.01 reads as follows: 
Orders From Other Jurisdictions: Upon receipt of information indicating that an attorney licensed 
to practice law in Texas has been disciplined in another jurisdiction, the Chief Disciplinary Counsel 
shall diligently seek to obtain a certified copy of the order or judgment of discipline from the other 
jurisdiction, and file it with the Board of Disciplinary Appeals along with a petition requesting that 
the attorney be disciplined in Texas. A certified copy of the order or judgment is prima facie evidence 
of the matters contained therein, and a final adjudication in another jurisdiction that an attorney 
licensed to practice law in Texas has committed Professional Misconduct is conclusive for the 
purposes of a Disciplinary Action under this Part, subject to the defenses set forth in Rule 9.04 below. 
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Rule 1.05, Texas Disciplinary Rules of Professional Conduct 
 
Rule 1.05. Confidentiality of Information 
 
(a) “Confidential information” includes both “privileged information” and “unprivileged client 
information.” “Privileged information” refers to the information of a client protected by the 
lawyer-client privilege of Rule 503 of the Texas Rules of Evidence or of Rule 503 of the Texas 
Rules of Criminal Evidence or by the principles of attorney-client privilege governed by Rule 
501 of the Federal Rules of Evidence for United States Courts and Magistrates. “Unprivileged 
client information” means all information relating to a client or furnished by the client, other 
than privileged information, acquired by the lawyer during the course of or by reason of the 
representation of the client. 
 
(b) Except as permitted by paragraphs (c) and (d), or as required by paragraphs (e) and (f), a 
lawyer shall not knowingly: 
 

(1) Reveal confidential information of a client or a former client to: 
 

(i) a person that the client has instructed is not to receive the information; or 
 
(ii) anyone else, other than the client, the client's representatives, or the members, 
associates, or employees of the lawyer's law firm. 

 
(2) Use confidential information of a client to the disadvantage of the client unless the 
client consents after consultation. 
 
(3) Use confidential information of a former client to the disadvantage of the former 
client after the representation is concluded unless the former client consents after 
consultation or the confidential information has become generally known. 
 
(4) Use privileged information of a client for the advantage of the lawyer or of a third 
person, unless the client consents after consultation. 

 
(c) A lawyer may reveal confidential information: 
 

(1) When the lawyer has been expressly authorized to do so in order to carry out the 
representation. 
 
(2) When the client consents after consultation. 
 
(3) To the client, the client's representatives, or the members, associates, and employees 
of the lawyer's firm, except when otherwise instructed by the client. 

 
(4) When the lawyer has reason to believe it is necessary to do so in order to comply with 
a court order, a Texas Disciplinary Rules of Professional Conduct, or other law. 
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(5) To the extent reasonably necessary to enforce a claim or establish a defense on behalf 
of the lawyer in a controversy between the lawyer and the client. 
 
(6) To establish a defense to a criminal charge, civil claim or disciplinary complaint 
against the lawyer or the lawyer's associates based upon conduct involving the client or 
the representation of the client. 
 
(7) When the lawyer has reason to believe it is necessary to do so in order to prevent the 
client from committing a criminal or fraudulent act. 
 
(8) To the extent revelation reasonably appears necessary to rectify the consequences of 
a client's criminal or fraudulent act in the commission of which the lawyer's services had 
been used. 

 
(d) A lawyer also may reveal unprivileged client information: 
 

(1) When impliedly authorized to do so in order to carry out the representation. 
 
(2) When the lawyer has reason to believe it is necessary to do so in order to: 
 

(i) carry out the representation effectively; 
 

(ii) defend the lawyer or the lawyer's employees or associates against a claim of 
wrongful conduct; 
 
(iii) respond to allegations in any proceeding concerning the lawyer's 
representation of the client; or 
 
(iv) prove the services rendered to a client, or the reasonable value thereof, or 
both, in an action against another person or organization responsible for the 
payment of the fee for services rendered to the client. 
 

(e) When a lawyer has confidential information clearly establishing that a client is likely to 
commit a criminal or fraudulent act that is likely to result in death or substantial bodily harm to 
a person, the lawyer shall reveal confidential information to the extent revelation reasonably 
appears necessary to prevent the client from committing the criminal or fraudulent act. 
 
(f) A lawyer shall reveal confidential information when required to do so by Rule 3.03(a)(2), 
3.03(b), or by Rule 4.01(b). 
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Rule 8.03, Texas Disciplinary Rules of Professional Conduct 
 
Rule 8.03. Reporting Professional Misconduct 
 
 (a)  Except as permitted in paragraphs (c) or (d), a lawyer having knowledge that another 

lawyer has committed a violation of applicable rules of professional conduct that raises a 
substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in 
other respects, shall inform the appropriate disciplinary authority. 

 
(b)  Except as permitted in paragraphs (c) or (d), a lawyer having knowledge that a judge has 

committed a violation of applicable rules of judicial conduct that raises a substantial 
question as to the judge’s fitness for office shall inform the appropriate authority. 

 
(c)  A lawyer having knowledge or suspecting that another lawyer or judge whose conduct the 

lawyer is required to report pursuant to paragraphs (a) or (b) of this Rule is impaired by 
chemical dependency on alcohol or drugs or by mental illness may report that person to 
an approved peer assistance program rather than to an appropriate disciplinary authority. 
If a lawyer elects that option, the lawyer’s report to the approved peer assistance program 
shall disclose any disciplinary violations that the reporting lawyer would otherwise have 
to disclose to the authorities referred to in paragraphs (a) and (b). 

 
(d)  This rule does not require disclosure of knowledge or information otherwise protected 

as confidential information: 
 

(1) by Rule 1.05 or 
 

(2) by any statutory or regulatory provisions applicable to the counseling activities of 
the approved peer assistance program. 

 
(e)   A lawyer who has been convicted or placed on probation, with or without an adjudication 

of guilt, by any court for barratry, any felony, or for a misdemeanor involving theft, 
embezzlement, or fraudulent or reckless misappropriation of money or other property—
including a conviction or sentence of probation for attempt, conspiracy, or solicitation—
must notify the chief disciplinary counsel within 30 days of the date of the order or 
judgment.  The notice must include a copy of the order or judgment.  

 
(f)   A lawyer who has been disciplined by the attorney-regulatory agency of another 

jurisdiction must notify the chief disciplinary counsel within 30 days of the date of the 
order or judgment. The notice must include a copy of the order or judgment.     
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Rule 1.06(CC), Texas Rules of Disciplinary Procedure 
 
1.06. Definitions: 
 
… 
 

CC.  “Professional Misconduct” includes:  
 

1.  Acts or omissions by an attorney, individually or in concert with another 
person or persons, that violate one or more of the Texas Disciplinary Rules of 
Professional Conduct. 

  
2.  Attorney conduct that occurs in another state or in the District of 
Columbia and results in the disciplining of an attorney in that other jurisdiction, 
if the conduct is Professional Misconduct under the Texas Disciplinary Rules of 
Professional Conduct.  

 
3.  Violation of any disciplinary or disability order or judgment.  

 
4.  Engaging in conduct that constitutes barratry as defined by the law of this 
state.  

 
5.  Failure to comply with Rule 13.01 of these rules relating to notification of 
an attorney’s cessation of practice.  

 
6.  Engaging in the practice of law either during a period of suspension or 
when on inactive status.  

 
7.  Conviction of a Serious Crime, or being placed on probation for a Serious 
Crime with or without an adjudication of guilt.  

 
8.  Conviction of an Intentional Crime, or being placed on probation for an 
Intentional Crime with or without an adjudication of guilt. 

 
… 
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From: Rick Hagen
To: Brad Johnson
Cc: Mandy Thompson
Subject: FW: STATE BAR CDRR COMMITTEE REQUEST FOR INPUT
Date: Monday, December 16, 2019 11:53:34 AM
Attachments: image021.png

image025.png
image003.png
image010.png
Leonard R (Bud) Grossman2.vcf

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Brad:
                Please include this in the material for our next meeting.  Thank you.
 
 
RICK HAGEN
www.jacksonhagenlaw.com
Attorney at Law
Jackson & Hagen
The Texas Building
100 West Oak, Ste. 302
Denton, Texas 76201
Tel:   940.566.1001
Fax:  940.382.5829
email:  
 
This electronic message is confidential and is intended for the use of the individual to whom it is
addressed.  The information may also be legally privileged.  This transmission is sent in trust, for the sole
purpose of delivery to the intended recipient.  If you have received this transmission in error, you are
hereby notified that any use, dissemination, distribution or reproduction of this transmission is strictly
prohibited.  If you are not the intended recipient, please notify me immediately by electronic message or
at the telephone number referenced above, and please delete the message from your system. 
 
 

From: Bud Grossman [mailto: ] 
Sent: Wednesday, December 11, 2019 6:11 PM
To: Rick Hagen
Subject: RE: STATE BAR CDRR COMMITTEE REQUEST FOR INPUT
 
Rick:  Thank you for your request and opportunity for input.  An informal poll of my
executive committee was a unanimous consensus of not supporting further comment on this
rule.  The concern is how problematic this will become going forward especially within the
civil arena.  From our perspective, it is important to know what evidence was helpful in a jury
arriving at its decision, and to being open and honest in this regard.  We very much value the
opportunity to speak with the jury after trial and should be able to follow the rule.    Hope that
helps.
 

46



 
Licensed in Texas, new Mexico,okLahoMa and coLorado

                              
 Personal Injury Trial Law
 

        Fellow Member
 

Texas Association of Defense Counsel, Inc.

 www.cthglawfirm.com
Please be advised that this e-mail and any files transmitted with it are confidential attorney-
client communication or may otherwise be privileged or confidential and are intended solely
for the individual or entity to whom they are addressed.  If you are not the intended recipient,
please do not read, copy or retransmit this communication but destroy it immediately.  Any
unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.
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From: Rick Hagen [mailto: ] 
sent: Tuesday, December 10, 2019 3:45 PM
To: Bud Grossman < >
subject: RE: STATE BAR CDRR COMMITTEE REQUEST FOR INPUT
 
Bud:
 
                Thanks for your response and I look forward to your feedback.  I’d appreciate a response
before the end of the year if possible.   My position is actually evolving.   I’ve been in the jury room
after an acquittal and seen a prosecutor volunteer to the jury that certain evidence was not
admitted.  The volunteering of that information in my opinion is a rule violation.  I’ve also been in
the jury room where the jury asked the lawyers about a person’s prior record.  In that scenario, I do
not see a rule violation.
 
                While I believe the rule is fine as written, I question whether there is the need for a
comment.   My proposed comment would be something along the lines that, post trial, a lawyer may
respond to a juror’s questions about evidence that was not admitted, but may not disclose that
certain evidence was not admitted if not solicited by the juror. 
 
                The hypotheticals I presented in the memo related to criminal law because that is the focus
of my practice.  I did reach out to the DA’s association.  I agree with their position that scienter
should be relevant in considering whether the rule was violated by a particular comment.
 
 
RICK HAGEN
www.jacksonhagenlaw.com
Attorney at Law
Jackson & Hagen
The Texas Building
100 West Oak, Ste. 302
Denton, Texas 76201
Tel:   940.566.1001
Fax:  940.382.5829
email:  
 
This electronic message is confidential and is intended for the use of the individual to whom it is
addressed.  The information may also be legally privileged.  This transmission is sent in trust, for the sole
purpose of delivery to the intended recipient.  If you have received this transmission in error, you are
hereby notified that any use, dissemination, distribution or reproduction of this transmission is strictly
prohibited.  If you are not the intended recipient, please notify me immediately by electronic message or
at the telephone number referenced above, and please delete the message from your system. 
 
 

From: Bud Grossman [mailto: ] 
Sent: Sunday, December 08, 2019 8:34 AM
To: Rick Hagen
Subject: RE: STATE BAR CDRR COMMITTEE REQUEST FOR INPUT
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Rick:  I am in receipt of your email concerning Rule 3.06(d), and I appreciate your sending the
memo to me.  I have referred this to our TADC executive committee.  I will get back to you on
this.  May I ask what your position on this is?
 

 
Licensed in Texas, new Mexico,okLahoMa and coLorado

                              
 Personal Injury Trial Law
 

        Fellow Member
 

Texas Association of Defense Counsel, Inc.

 www.cthglawfirm.com
Please be advised that this e-mail and any files transmitted with it are confidential attorney-
client communication or may otherwise be privileged or confidential and are intended solely
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for the individual or entity to whom they are addressed.  If you are not the intended recipient,
please do not read, copy or retransmit this communication but destroy it immediately.  Any
unauthorized dissemination, distribution or copying of this communication is strictly
prohibited.
 

From: Rick Hagen [mailto: ] 
sent: Wednesday, December 04, 2019 9:48 AM
To: Bud Grossman < >
subject: STATE BAR CDRR COMMITTEE REQUEST FOR INPUT
 
Leonard:
 
                The State Bar Committee on Disciplinary Rules Referenda is studying whether a comment is
needed regarding Rule 3.06(d).  Attached please find a memo regarding the issue.   I would
appreciate the thoughts of TADC.  Thank you in advance for your feedback.
 
 
RICK HAGEN
www.jacksonhagenlaw.com
Attorney at Law
Jackson & Hagen
The Texas Building
100 West Oak, Ste. 302
Denton, Texas 76201
Tel:   940.566.1001
Fax:  940.382.5829
email:  
 
This electronic message is confidential and is intended for the use of the individual to whom it is
addressed.  The information may also be legally privileged.  This transmission is sent in trust, for the sole
purpose of delivery to the intended recipient.  If you have received this transmission in error, you are
hereby notified that any use, dissemination, distribution or reproduction of this transmission is strictly
prohibited.  If you are not the intended recipient, please notify me immediately by electronic message or
at the telephone number referenced above, and please delete the message from your system. 
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Rule 3.06, Texas Disciplinary Rules of Professional Conduct 
 
 
Rule 3.06. Maintaining Integrity of Jury System 
 
(a) A lawyer shall not: 
 

(1) conduct or cause another, by financial support or otherwise, to conduct a vexatious 
or harassing investigation of a venireman or juror; or 

 
(2) seek to influence a venireman or juror concerning the merits of a pending matter by 
means prohibited by law or applicable rules of practice or procedure. 

 
(b) Prior to discharge of the jury from further consideration of a matter, a lawyer connected 
therewith shall not communicate with or cause another to communicate with anyone he knows 
to be a member of the venire from which the jury will be selected or any juror or alternate juror, 
except in the course of official proceedings. 
 
(c) During the trial of a case, a lawyer not connected therewith shall not communicate with or 
cause another to communicate with a juror or alternate juror concerning the matter. 
 
(d) After discharge of the jury from further consideration of a matter with which the lawyer was 
connected, the lawyer shall not ask questions of or make comments to a member of that jury 
that are calculated merely to harass or embarrass the juror or to influence his actions in future 
jury service. 
 
(e) All restrictions imposed by this Rule upon a lawyer also apply to communications with or 
investigations of members of a family of a venireman or a juror. 
 
(f) A lawyer shall reveal promptly to the court improper conduct by a venireman or a juror, or 
by another toward a venireman or a juror or a member of his family, of which the lawyer has 
knowledge. 
 
(g) As used in this Rule, the terms “matter” and “pending” have the meanings specified in Rule 
3.05(c). 
 
Comment: 
 
1. To safeguard the impartiality that is essential to the judicial process, veniremen and jurors 
should be protected against extraneous influences. When impartiality is present, public 
confidence in the judicial system is enhanced. There should be no extrajudicial communication 
with veniremen prior to trial or with jurors during trial or on behalf of a lawyer connected with 
the case. Furthermore, a lawyer who is not connected with the case should not communicate 
with or cause another to communicate with a venireman or a juror about the case. After the trial, 
communication by a lawyer with jurors is not prohibited by this Rule so long as he refrains from 
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asking questions or making comments that tend to harass or embarrass the juror or to influence 
actions of the juror in future cases. Contacts with discharged jurors, however, are governed by 
procedural rules the violation of which could subject a lawyer to discipline under Rule 3.04. 
When an extrajudicial communication by a lawyer with a juror is permitted by law, it should be 
made considerately and with deference to the personal feelings of the juror. 
 
2. Vexatious or harassing investigations of jurors seriously impair the effectiveness of our jury 
system. For this reason, a lawyer or anyone on his behalf who conducts an investigation of 
veniremen or jurors should act with circumspection and restraint. 
 
3. Communications with or investigations of members of families of veniremen or jurors by a 
lawyer or by anyone on his behalf are subject to the restrictions imposed upon the lawyer with 
respect to his communications with or investigations of veniremen and jurors. 
 
4. Because of the extremely serious nature of any actions that threaten the integrity of the jury 
system, a lawyer who learns of improper conduct by or towards a venireman, a juror, or a 
member of the family of either should make a prompt report to the court regarding such 
conduct. If such improper actions were taken by or on behalf of a lawyer, either the reporting 
lawyer or the court normally should initiate appropriate disciplinary proceedings. See Rules 1.05, 
8.03, 8.04. 
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

Texas Rules of Disciplinary Procedure 

Rule 3.01. Disciplinary Petition 
Rule 3.02. Assignment of Judge 

Rule 3.03. Filing, Service and Venue 
 

Below is the timeline for proposed changes to Rules 3.01, 3.02, and 3.03 of the Texas Rules of 
Disciplinary Procedure, relating to the assignment of judges when a respondent in a disciplinary 
complaint elects to proceed in district court.  

INITIATED – July 23, 2019  

PUBLICATION –  A proposed rule is withdrawn if it is not published in (1) the Texas Register and 
(2) the Texas Bar Journal within six months of initiation of the rule proposal process. 

• Texas Register – November 29, 2019 (Complete) 
• Texas Bar Journal – December 2019 (Complete) 

NOTE: Publications will include details on dates and participation methods for the comment 
period and the public hearing(s). 

COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date 
a proposed rule is published to submit comments on the rule to the Committee. 

The Committee will accept public comments through January 31, 2020. 

PUBLIC HEARING – The Committee held a public hearing on January 16, 2020, at the Texas Law 
Center. 

FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed 
rule to the Board of Directors not later than the 60th day after the final day of the comment 
period. This vote must be held at a meeting open to the public and with notice to the public. 

The deadline to vote is March 31, 2020. Therefore, the Committee must vote at either its 
February 5, 2020, or  March 4, 2020, meeting. 
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

Texas Rules of Disciplinary Procedure 

Rule 13.04. Voluntary Appointment of Custodian Attorney 
For Cessation of Practice 

 
Below is the timeline for proposed Rule 13.04 of the Texas Rules of Disciplinary Procedure, 
relating to the voluntary appointment of a custodian attorney to assist with the cessation of 
practice.  

INITIATED – January 16, 2020 

PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and 
(2) the Texas Bar Journal within six months of initiation of the rule proposal process. 

• Texas Register – Scheduled for February 28, 2020, issue 
• Texas Bar Journal – Scheduled for March 2020 issue 

NOTE: Publications will include details on dates and participation methods for the comment 
period and the public hearing. 

COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date 
a proposed rule is published to submit comments on the rule to the Committee. 

The Committee will accept public comments through April 10, 2020. 

PUBLIC HEARING – The Committee will hold a public hearing at 10:30 a.m. on April 7, 2020, at 
the Texas Law Center. 

FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed 
rule to the Board of Directors not later than the 60th day after the final day of the comment 
period. This vote must be held at a meeting open to the public and with notice to the public. 

The deadline to vote is June 9, 2020. Therefore, the Committee must vote at its May 6, 2020, 
meeting. 

 

54



COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

Texas Disciplinary Rules of Professional Conduct 

Rule 1.05. Confidentiality of Information 
(Confidentiality and Clients Contemplating Suicide) 

 
Below is the timeline for the Commission for Lawyer Discipline request to initiate the rule 
proposal process for Rule 1.05 of the Texas Disciplinary Rules of Professional Conduct, relating 
to the disclosure of confidential information and clients contemplating suicide.  

INITIATED – January 16, 2020 

PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and 
(2) the Texas Bar Journal within six months of initiation of the rule proposal process. 

NOTE: Publications will include details on dates and participation methods for the comment 
period and the public hearing(s). 

COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date 
a proposed rule is published to submit comments on the rule to the Committee. 

PUBLIC HEARING – TBD 

FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed 
rule to the Board of Directors not later than the 60th day after the final day of the comment 
period. This vote must be held at a meeting open to the public and with notice to the public. 
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

Reciprocal Discipline for Federal Court or Federal Agency 
Discipline 

 
Below is the timeline for the Commission for Lawyer Discipline request to initiate the rule 
proposal process relating to reciprocal discipline for federal court or federal agency discipline. 

INITIATION – TBD (Not later than the 60th day after the date the committee receives a request 
to initiate the process for proposing a disciplinary rule, the committee shall (1) initiate the 
process; or (2) issue a written decision declining to initiate the process and the reasons for 
declining.) 

PUBLICATION –  A proposed rule is withdrawn if it is not published in (1) the Texas Register and 
(2) the Texas Bar Journal within six months of initiation of the rule proposal process. 

NOTE: Publications will include details on dates and participation methods for the comment 
period and the public hearing(s). 

COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date 
a proposed rule is published to submit comments on the rule to the Committee. 

PUBLIC HEARING – TBD 

FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed 
rule to the Board of Directors not later than the 60th day after the final day of the comment 
period. This vote must be held at a meeting open to the public and with notice to the public. 
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