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This is the language I would recommend for 3.09 and its comment.   
 

(f) When a prosecutor knows of new and credible information creating a reasonable 
likelihood that a convicted defendant did not commit an offense for which the defendant 
was convicted, the prosecutor shall: 
 

(1) if the conviction was obtained in the prosecutor’s jurisdiction, promptly 
disclose that information to: 
  

(i) the defendant or defendant’s counsel of record, if any, unless a court 
authorizes delay; 
(ii) the tribunal in which the defendant’s conviction was obtained; and 
(iii) a statewide entity that examines and litigates claims of actual 
innocence; or 

 
(2) if the conviction was obtained in another jurisdiction, promptly disclose that 
information to the appropriate prosecutor in the jurisdiction in which the 
conviction was obtained. 

 
(g) A prosecutor who concludes in good faith that information is not subject to disclosure 
under paragraph (f) does not violate this rule even if the prosecutor’s conclusion is 
subsequently determined to be erroneous. 
 
Comment: 
… 
7. When a prosecutor knows of new and credible information creating a reasonable 
likelihood that a person was convicted in that prosecutor’s jurisdiction of a crime that 
person did not commit, paragraph (f)(1) requires disclosure to the defendant or the 
defendant’s counsel of record (if any), to the tribunal in which the conviction was 
obtained, and to an appropriate statewide entity that may act upon the information for the 
defendant’s benefit.  If the person was convicted outside of the prosecutor’s jurisdiction, 
paragraph (f)(2) requires disclosure to the appropriate prosecutor in the jurisdiction where 
the conviction occurred, thereby triggering the duties required under paragraph (f)(1) for 
the latter prosecutor.  For purposes of this comment and section (f), the term “new” 
means unknown to a trial prosecutor at the time the conviction was entered or, if known 
to a trial prosecutor, not disclosed to the defense, either deliberately or inadvertently.  
The term “credible” means evidence a reasonable person would find believable.  
 

Additional Observations About Other Proposed Revisions: 
 

• We don’t need the term “material” in the first sentence (i.e., “When a prosecutor is aware 
of new, credible and material information. . .”)  “Material” adds nothing there.  The 
information is not actionable unless it is (i) new, (ii) credible, and (iii) creates a 
reasonable likelihood the defendant didn’t do it.  Adding “material” to that list is 
redundant.  Or, if it is not redundant, I’d like to understand what it adds.   
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• We should not change the first sentence to read, “When a prosecutor is aware of new, 
credible and material information the prosecutor knows creates a reasonable likelihood 
that. . .”  The prosecutor already has enormous protection by virtue of proposed section 
(g), which shields erroneous conclusions made in good faith.  So if the prosecutor 
wrongly, but in good faith, concludes that the information is not new, or is not credible, 
or that it fails to create a reasonable likelihood that the wrong person is in jail, the 
prosecutor did not violate the rule.  Adding still more wiggle room here would render the 
rule toothless.   
 

• We do not need the provision from Model Rule 3.8(h), which imposes a duty on the 
prosecutor to “remedy” the situation in certain circumstances.  I respectfully disagree 
with Professor Johnson on this point.  The Model Rule imposes this duty if the evidence 
is “clear and convincing,” and the matter arose in the prosecutor’s jurisdiction.   

 
While I appreciate the moral gravity of 3.8(h), I don’t think it works for these reasons: 
 

• First, on closer inspection, “remedy” doesn’t add anything beyond “disclose,” as 
we have defined disclosure here. The comments to the Model Rule say that 
“remedy” “may include disclosure of the evidence to the defendant, requesting 
that the court appoint counsel for an unrepresented indigent defendant and, where 
appropriate, notifying the court that the prosecutor has knowledge that the 
defendant did not commit the offense of which the defendant was convicted.”  All 
of that is already encapsulated in the language outlined above.  That is, in any 
case arising under the proposed language above, the prosecutors will have to 
disclose that information to the defendant, to the court, and to someone authorized 
to investigate on the defendant’s behalf.  The (h) terms don’t add any material 
relief to that. 
 

• Second, there’s something logically incoherent about the Model Rule.  That is, 
Section 3.8(h) is meant to be a subset of 3.8(g) – they’re both instances where the 
defendant was apparently wrongly convicted, but (h) is limited to those cases 
where the evidence is really clear.  Fine.  But then (h) should be stated as 
imposing duties on the prosecutor that are cumulative with (g).  In other words, 
(h) should say, “When a prosecutor knows of clear and convincing evidence 
establishing that a defendant in the prosecutor’s jurisdiction was convicted of an 
offense that the defendant did not commit, in addition to the steps described in 
Section (g) of this Rule, the prosecutor shall seek to remedy the conviction.”  As 
written, however, the Model Rules offer a binary choice:  “new and credible” 
evidence triggers one set of rules, while “clear and convincing” evidence triggers 
a different set.  And, ironically, the “new and credible” duties are in some ways 
broader than the “clear and convincing” duties – which makes no sense.   

 
• We should not include a duty to investigate, for two reasons.  First, the prosecutors 

probably are the wrong people to undertake that investigation.  I appreciate that some 
jurisdictions have integrity units that are set up to do that sort of work, but for districts 
that do not, this would create real conflict of interest problems under Rule 1.06.  That is,  
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directing the prosecutors to switch sides, effectively, or to undertake work designed to 
undermine work they had previously done for the state, would create its own set of 
ethical problems.  Some districts are able to thread that needle, but smaller districts 
probably cannot reliably do it.  Second, there’s no need to impose that requirement here, 
in light of the fact that the proposed language would cause the Innocence Project, or some 
similar institution, to undertake that investigation on the defendant’s behalf.   
 

• Respectfully disagreeing with Subcommittee Chair Hagen, I do not think we should 
impose these obligations on all lawyers.  These are duties that belong uniquely to 
prosecutors.  In current Rule 3.09, we already recognize that prosecutors occupy a place 
in the law that is sui generis, and these obligations are properly viewed as part of that 
bundle of obligations.  It would not be appropriate, by contrast, to impose a duty on other 
lawyers to assume client-like responsibilities towards non-clients.   

 
 
Robert Denby 


