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 Committee on Disciplinary Rules and Referenda 

Agenda 

Date and Time: Wednesday, December 7, 2022 – 10:00 a.m. CST by Teleconference  

Join by Meeting Link: https://texasbar.zoom.us/j/82633222776 
Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 826 3322 2776 

View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate 

1. Call to Order; Roll Call

2. Comments from the Chair

3. Discussion and Possible Action: Approval of the Minutes of the Last Meeting (Bates Numbers
000003 – 000005)

4. Discussion and Possible Action: Approval of the Dates of the Meetings in 2023 (Bates Number
000006)

5. Discussion and Possible Action: Approval of the Annual Report for 2022

6. Discussion and Possible Action: Proposed Rule 3.09, Special Responsibilities of a Prosecutor,
Texas Disciplinary Rules of Professional Conduct (TDRPC)

Consider Dates for Public Comment Period and Public Hearing

7. Discussion and Possible Action: Proposed Rule 1.08, Conflict of Interest: Prohibited
Transactions, TDRPC

Consider Dates for Public Comment Period and Public Hearing

8. Discussion and Possible Action: Proposed Rule 5.05, Unauthorized Practice of Law, TDRPC

Consider Possible Amendments to Proposed Rule and Possible Publication of Proposed Rule
in the Texas Bar Journal and Texas Register; Consider Possible Amendments to and
Recommendation of Comments to Proposed Rule

9. Discussion and Possible Action: Proposed Rules 5.01 – 5.04, Part V. Law Firms and
Associations, TDRPC (Bates Numbers 000007 – 000011)
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Consider Communication from Texas Access to Justice Commission; Consider Possible 
Initiation of the Rule Proposal Process and Possible Publication of Proposed Rule 
Amendments in the Texas Bar Journal and Texas Register 
 

10. Discussion: Proposed Rules Part IV. Non-Client Relationships, TDRPC 

Consider Update on Revision of Interpretive Comments for Submission to the Supreme Court 
of Texas 

11. Agenda Items for Next Meetings 
 

12. Adjourn 
____________________________________________________________________________ 
Under the Americans with Disabilities Act, an individual with a disability must have an equal 
opportunity for effective communication and participation in public meetings. Reasonable 
modifications and equal access to communications will be provided upon request. For assistance, 
please contact Jennifer Reames at (800) 204-2222 or (512) 427-1463 (extension 1415) at least two 
working days prior to the scheduled meeting so that appropriate arrangements can be made. 
Individuals with speech or hearing disabilities can contact Ms. Reames by routing through Relay 
Texas at phone number 7-1-1 or another designated phone number provided at relaytexas.com. 
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US 9485641v.1 

M E M O R A N D U M 

To:  TCDRR Members 
 
cc:  Haksoon Andrea Low 
  Cory Squires 
 
From:  Robert Denby 
 
Date:  December 2, 2022 
 
Re:  Texas Disciplinary Rule 5.01  
______________________________________________________________________________ 

Following up on our discussion at our last meeting, I continue to believe that existing Texas Rule 
5.01, regarding the duty of lawyers to supervise others within their firms, is inadequate because it 
does not impose an obligation on anyone to ensure that the firm has appropriate policies and 
procedures in place.  I also continue to believe that Model Rule 5.1 goes too far in this regard, 
because it imposes such an obligation on all partners in a firm, regardless of whether they have 
actual managerial responsibility or not.   

My prior proposal – to impose such a duty on the firm itself – was soundly rejected.  My current 
proposal is more modest – to take the Model Rule, but modify it to clarify that the duty to create 
firm-wide policies and procedures rests with firm management.  Below is a redline version, 
showing proposed changes over Model Rule 5.1.  Note, much of this language is borrowed from 
California, which grappled with these same issues when they adopted a new code in 2018.   

Rule 5.01: Responsibilities of a Partner or Supervisory Lawyer 

(a) A partner in a law firm, and a lawyer who individually or together with other lawyers 
possesses comparable managerial authority in a law firm, shall make reasonable efforts to 
ensure that the firm has in effect measures giving reasonable assurance that all lawyers in 
the firm conform to these rRules of Professional Conduct. 

(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable 
efforts to ensure that the other lawyer complies with these conforms to the rRules. of 
Professional Conduct. 

(c) A lawyer shall be responsible for another lawyer's violation of these Rrules of 
Professional Conduct if: 

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the 
conduct involved; or 

(2) the lawyer is a partner or has comparable managerial authority in the law firm 
in which the other lawyer practices, or has direct supervisory authority over the 
other lawyer, and knows of the conduct at a time when its consequences can be 
avoided or mitigated but fails to take reasonable remedial action. 
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Similarly, I would propose some changes to the Model Rules’ comments: 

Comment 

[1] Paragraph (a) applies to lawyers who have managerial authority over the professional 
work of a firm. See Rule 1.0(c). This includes members of a partnership, the shareholders 
in a law firm organized as a professional corporation, and members of other associations 
authorized to practice law; lawyers having comparable managerial authority in a legal 
services organization or a law department of an enterprise or government agency; and 
lawyers who have intermediate managerial responsibilities in a firm. Paragraph (b) applies 
to lawyers who have supervisory authority over the work of other lawyers in a firm. 

[12] Paragraph (a) requires lawyers with managerial authority within a firm to make 
reasonable efforts to establish internal policies and procedures designed to provide 
reasonable assurance that all lawyers in the firm will conform to the Disciplinary Rules of 
Professional Conduct. Such policies and procedures include those designed to detect and 
resolve conflicts of interest, identify dates by which actions must be taken in pending 
matters, account for client funds and property and ensure that inexperienced lawyers are 
properly supervised. 

[23] Whether particular measures or efforts satisfy the requirements of paragraph (a) might 
depend upon the law firm’s structure and the nature of its practice, including the size of the 
law firm, whether it has more than one office location or practices in more than one 
jurisdiction, or whether the firm or its partners engage in any ancillary business. Other 
measures that may be required to fulfill the responsibility prescribed in paragraph (a) can 
depend on the firm's structure and the nature of its practice. In a small firm of experienced 
lawyers, informal supervision and periodic review of compliance with the required systems 
ordinarily will suffice. In a large firm, or in practice situations in which difficult ethical 
problems frequently arise, more elaborate measures may be necessary. Some firms, for 
example, have a procedure whereby junior lawyers can make confidential referral of ethical 
problems directly to a designated senior partner or special committee. See Rule 5.2. Firms, 
whether large or small, may also rely on continuing legal education in professional ethics. 
In any event, the ethical atmosphere of a firm can influence the conduct of all its members 
and the partners may not assume that all lawyers associated with the firm will inevitably 
conform to the Rules. 

[3] A partner, shareholder or other lawyer in a law firm who has intermediate managerial 
responsibilities satisfies paragraph (a) if the law firm has a designated managing lawyer 
charged with that responsibility, or a management committee or other body that has 
appropriate managerial authority and is charged with that responsibility. For example, the 
managing lawyer of an office of a multi-office law firm would not necessarily be required 
to promulgate firm-wide policies intended to reasonably assure that the law firm’s lawyers 
comply with these rules.  However, a lawyer remains responsible to take corrective steps 
if the lawyer knows or reasonably should know that the delegated body or person is not 
providing or implementing measures as required by this rule. 
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[4] Paragraph (c) expresses a general principle of personal responsibility for acts of 
another. See also Rule 8.04(a). 

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable 
managerial authority in a law firm, as well as a lawyer who has direct supervisory authority 
over performance of specific legal work by another lawyer. Whether a lawyer has 
supervisory authority in particular circumstances is a question of fact. Partners and lawyers 
with comparable authority have at least indirect responsibility for all work being done by 
the firm, while a partner or manager in charge of a particular matter ordinarily also has 
supervisory responsibility for the work of other firm lawyers engaged in the matter. 
Appropriate remedial action by a partner or managing lawyer would depend on the 
immediacy of that lawyer's involvement and the seriousness of the misconduct. A 
supervisor is required to intervene to prevent avoidable consequences of misconduct if the 
supervisor knows that the misconduct occurred. Thus, if a supervising lawyer knows that 
a subordinate misrepresented a matter to an opposing party in negotiation, the supervisor 
as well as the subordinate has a duty to correct the resulting misapprehension. 

[6] Professional misconduct by a lawyer under supervision could reveal a violation of 
paragraph (b) on the part of the supervisory lawyer even though it does not entail a violation 
of paragraph (c) because there was no direction, ratification or knowledge of the violation. 

[7] Apart from this Rule and Rule 8.04(a), a lawyer does not have disciplinary liability for 
the conduct of a partner, associate or subordinate. Whether a lawyer may be liable civilly 
or criminally for another lawyer's conduct is a question of law beyond the scope of these 
Rules. 

[8] The duties imposed by this Rule on managing and supervising lawyers do not alter the 
personal duty of each lawyer in a firm to abide by the Rules of Professional Conduct. See 
Rule 5.02(a). 

For reference, current Texas Rule 5.01 says: 

Rule 5.01. Responsibilities of a Partner or Supervisory Lawyer  

A lawyer shall be subject to discipline because of another lawyer's violation of these rules 
of professional conduct if:  

(a) The lawyer is a partner or supervising lawyer and orders, encourages, or knowingly 
permits the conduct involved; or  

(b) The lawyer is a partner in the law firm in which the other lawyer practices, is the general 
counsel of a government agency's legal department in which the other lawyer is employed, 
or has direct supervisory authority over the other lawyer, and with knowledge of the other 
lawyer's violation of these rules knowingly fails to take reasonable remedial action to avoid 
or mitigate the consequences of the other lawyer's violation.  

Comment:  
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1. Rule 5.01 conforms to the general principle that a lawyer is not vicariously subjected to 
discipline for the misconduct of another person. Under Rule 8.04, a lawyer is subject to 
discipline if the lawyer knowingly assists or induces another to violate these rules. Rule 
5.01(a) additionally provides that a partner or supervising lawyer is subject to discipline 
for ordering or encouraging another lawyer's violation of these rules. Moreover, a partner 
or supervising lawyer is in a position of authority over the work of other lawyers and the 
partner or supervising lawyer may be disciplined for permitting another lawyer to violate 
these rules.  

2. Rule 5.01(b) likewise is concerned with the lawyer who is in a position of authority over 
another lawyer and who knows that the other lawyer has committed a violation of a rule of 
professional conduct. A partner in a law firm, the general counsel of a government agency's 
legal department, or a lawyer having direct supervisory authority over specific legal work 
by another lawyer, occupies the position of authority contemplated by Rule 5.01(b).  

3. Whether a lawyer has “direct supervisory authority over the other lawyer” in particular 
circumstances is a question of fact. In some instances, a senior associate may be a 
supervising attorney.  

4. The duty imposed upon the partner or other authoritative lawyer by Rule 5.01(b) is to 
take reasonable remedial action to avoid or mitigate the consequences of the other lawyer's 
known violation. Appropriate remedial action by a partner or other supervisory lawyer 
would depend on many factors, such as the immediacy of the partner's or supervisory 
lawyer's knowledge and involvement, the nature of the action that can reasonably be 
expected to avoid or mitigate injurious consequences, and the seriousness of the anticipated 
consequences. In some circumstances, it may be sufficient for a junior partner to refer the 
ethical problem directly to a designated senior partner or a management committee. A 
lawyer supervising a specific legal matter may be required to intervene more directly. For 
example if a supervising lawyer knows that a supervised lawyer misrepresented a matter 
to an opposing party in negotiation, the supervisor as well as the other lawyer may be 
required by Rule 5.01(b) to correct the resulting misapprehension.  

5. Thus, neither Rule 5.01(a) nor Rule 5.01(b) visits vicarious disciplinary liability upon 
the lawyer in a position of authority. Rather, the lawyer in such authoritative position is 
exposed to discipline only for his or her own knowing actions or failures to act. Whether a 
lawyer may be liable civilly or criminally for another lawyer's conduct is a question of law 
beyond the scope of these rules.  

6. Wholly aside from the dictates of these rules for discipline, a lawyer in a position of 
authority in a firm or government agency or over another lawyer should feel a moral 
compunction to make reasonable efforts to ensure that the office, firm, or agency has in 
effect appropriate procedural measures giving reasonable assurance that all lawyers in the 
office conform to these rules. This moral obligation, although not required by these rules, 
should fall also upon lawyers who have intermediate managerial responsibilities in the law 
department of an organization or government agency.  
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7. The measures that should be undertaken to give such reasonable assurance may depend 
on the structure of the firm or organization and upon the nature of the legal work performed. 
In a small firm, informal supervision and an occasional admonition ordinarily will suffice. 
In a large firm, or in practice situations where intensely difficult ethical problems 
frequently arise, more elaborate procedures may be called for in order to give such 
assurance. Obviously, the ethical atmosphere of a firm influences the conduct of all of its 
lawyers. Lawyers may rely also on continuing legal education in professional ethics to 
guard against unintentional misconduct by members of their firm or organization. 
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