
1 
 

Committee on Disciplinary Rules and Referenda 
 

Agenda 
 
Date and Time: Wednesday, December 8, 2021 – 10:00 a.m. CST 
By Teleconference 
 
Join by Meeting Link: https://texasbar.zoom.us/j/83617515060 
 
Or Join by Telephone: 888-788-0099 (Toll Free); Meeting ID: 836 1751 5060 
 
View Meeting Agenda and Materials: https://www.texasbar.com/cdrr/participate 
 
 
1. Call to Order; Roll Call 
 
2. Comments from the Chair 
 
3. Discussion and Possible Action: Approval of the Minutes of the Last Meeting (Bates Numbers 

000003 – 000004) 
 
4. Discussion and Possible Action: Proposed Amendments to Rule 1.09 of the Texas Disciplinary 

Rules of Professional Conduct (Conflict of Interest: Former Client)  
 

Consider Possible Publication of Proposed Rule Amendments in the Texas Bar Journal and 
Texas Register 

 
5. Discussion and Possible Action: Proposed Amendments to Rule 1.10 of the Texas Disciplinary 

Rules of Professional Conduct; Retitling of Rule 1.10 (Successive Government and Private 
Employment) to Rule 1.10 (Imputation of Conflicts of Interest: General Rule); and 
Consideration of Possible Renumbering of Rule 1.10 
 
Consider Possible Publication of Proposed Rule Amendments in the Texas Bar Journal and 
Texas Register 

6. Discussion and Possible Action: Proposed Amendments to Rule 3.09 of the Texas Disciplinary 
Rules of Professional Conduct (Special Responsibilities of a Prosecutor) (Bates Numbers 
000005 – 000010) 
 
Consider Possible Publication of Proposed Rule Amendments in the Texas Bar Journal and 
Texas Register 

 
7. Discussion and Possible Action: Approval of the Committee Annual Report for 2021  

 
8. Agenda Items for Next Meeting 
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9. Adjourn 
 
______________________________________________________________________________ 
Under the Americans with Disabilities Act, an individual with a disability must have an equal 
opportunity for effective communication and participation in public meetings. Reasonable 
modifications and equal access to communications will be provided upon request. For assistance, 
please contact Jennifer Reames at (800) 204-2222 or (512) 427-1463 (extension 1415) at least two 
working days prior to the scheduled meeting so that appropriate arrangements can be made. 
Individuals with speech or hearing disabilities can contact Ms. Reames by routing through Relay 
Texas at phone number 7-1-1 or another designated phone number provided at relaytexas.com. 
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Committee on Disciplinary Rules and Referenda 
P.O. Box 12487, Austin, TX 78711 

cdrr@texasbar.com   www.texasbar.com/cdrr 

 
 
LEWIS KINARD, CHAIR      RICK HAGEN 
TIMOTHY D. BELTON     VINCENT JOHNSON 
AMY BRESNEN     CARL JORDAN  
CLAUDE DUCLOUX     KAREN NICHOLSON 
HON. DENNISE GARCIA 
 
 
 
      
 

 
November 4, 2021 

 
TO:  Directors of Innocence Clinics at Texas Law Schools 
 
FROM: Vincent R. Johnson 

South Texas Distinguished Professor of Law, St. Mary’s University 
Member, Committee on Disciplinary Rules and Referenda 

 
 
By appointment of the Texas Supreme Court, I serve on the Committee on Disciplinary Rules and 
Referenda (CDRR), a small committee that formulates amendments to the Texas Disciplinary 
Rules of Professional Conduct (TDRPC).   
 
I have proposed that the CDRR recommend adoption of the provisions in the ABA Model Rules 
that articulate the obligations of prosecutors dealing with remedying wrongful convictions.  How 
my proposal would change TDRPC Rule 3.09 is shown on the attachment.  (The new provisions 
are parts (f) and (g) of the blackletter rule and comments 7-9.) 
 
At the CDRR meeting on Zoom yesterday, I suggested that the committee invite law professors 
with relevant expertise to submit their views to the CDRR in writing regarding the wisdom of this 
proposal.  Therefore, I am writing to ask for your help. 
 
We would particularly be interested in your views on two questions: 
 

1. Are wrongful convictions a significant problem in Texas that needs to be addressed by 
the ethics rules? 

2. If so, would adoption of the proposed amendments be a good way to address this 
problem. 

 
It would be most helpful to hear from you no later than Friday December 3 so that your comments 
could be distributed to the members of the CDRR before the committee’s next meeting on 
Wednesday December 8. 
 
If time is short, a brief statement of your views will suffice.  However, if time allows, a longer 
expression of your views would be most welcome.  The CDRR has already received an 8-page 
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single-spaced letter in opposition to the proposed amendments.  If you favor the adoption of the 
proposed changes, this is an excellent time to voice your views.  If you want to join with other 
professors in crafting a joint letter, that would be fine 
 
If the CDRR recommends the adoption of the proposed amendments, the process then moves 
forward through the Texas Supreme Court and State Bar Board of Directors, then eventually to a 
referendum of attorneys licensed in Texas.  The process of passing an amendment to the ethics 
rules typically takes a couple of years.  Information about the CDRR can be found at:  
www.texasbar.com/cdrr 
 
Thank you for your help.  Let me know if you have questions.  You may share this information 
with others who may be interested. 
 
You can send your letter by email or regular mail to:  
 

Ms. Andrea Low, Disciplinary Rules and Referenda Attorney 
Committee on Disciplinary Rules and Referenda 
Office of the Chief Disciplinary Counsel 
State Bar of Texas, P.O. Box 12487, Austin, Texas 78711-2487 
(512) 427-1323 – office, (737) 465-3851 – mobile 
Andrea.Low@TEXASBAR.COM 

 
 
Sincerely, 
Vincent R. Johnson 
Vincent R. Johnson 
South Texas Distinguished Professor of Law 
St. Mary’s University 
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Distribution List 
 
University of Texas Center for Actual Innocence 
Charles Press, Director 
cpress@law.utexas.edu. 
 
Thurgood Marshall School of Law Innocence Project 
Sarah R. Guidry, Executive Director 
Sarah.Guidry@tmslaw.tsu.edu 
 
Texas Tech Innocence Clinic 
Allison Clayton, Director 
allison.clayton@ttu.edu 
 
South Texas College of Law Houston Actual Innocence Clinic 
Catherine Burnett, Vice President, Associate Dean, Director of Clinical Programs, and Professor 
of Law 
cburnett@stcl.edu 
 
University of North Texas Joyce Ann Brown Innocence Clinic 
Cheryl Wattley, Professor of Law and Director of Experiential Education 
cheryl.wattley@untdallas.edu 
 
Texas A & M Innocence Project 
Lori Rogde 
Director of Experiential Education & Clinic Operations 
lrogde@law.tamu.edu 
 
University of Houston Texas Innocence Network 
Professor David Dow 
ddow@centra.uh.edu 
 
SMU Innocence Clinic 
Christopher Young 
Adjunct Clinical Professor of Law, Innocence Clinic 
cdyoung@dallascounty.org 
 
Innocence Project of Texas 
Mel Leroy, Development Director 
Mel@ipoftexas.org 
 
 
CC: Karen L. Kelley, Assistant Dean for Clinical Programs 
 St. Mary’s University 
 Kkelley2@stmarytx.edu 
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Proposed Changes to Texas Disciplinary Rule of Professional Conduct 3.09 
 
From: Prof. Vincent R. Johnson 
To:  Innocence Clinics at Texas Law Schools 
 
November 3, 2021 
 
This document shows the current version of Texas Rule 3.09 and its Comments with proposed additions 
shown with underlining and proposed deletions shown with strikeout text. 
 
 
 
Rule 3.09 Special Responsibilities of a Prosecutor 
 
The prosecutor in a criminal case shall: 
 
(a) refrain from prosecuting or threatening to prosecute a charge that the prosecutor knows is not 
supported by probable cause; 
 
(b) refrain from conducting or assisting in a custodial interrogation of an accused unless the prosecutor 
has made reasonable efforts to be assured that the accused has been advised of any right to, and the 
procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel; 
 
(c) not initiate or encourage efforts to obtain from an unrepresented accused a waiver of important pre-
trial, trial or post-trial rights; 
 
(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that 
tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, 
disclose to the defense and to the tribunal all unprivileged mitigating information known to the 
prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the 
tribunal; and 
 
(e) exercise reasonable care to prevent persons employed or controlled by the prosecutor in a criminal 
case from making an extrajudicial statement that the prosecutor would be prohibited from making 
under Rule 3.07. 
 
(f)1 When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood 
that a convicted defendant did not commit an offense of which the defendant was convicted, the 
prosecutor shall: 
 

(1) promptly disclose that evidence to an appropriate court or authority, and 
 

(2) if the conviction was obtained in the prosecutor’s jurisdiction, 
 

(i) promptly disclose that evidence to the defendant unless a court authorizes delay, and 

 
1 Paragraph (f) contains the language of Model Rule 3.8(g). 
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(ii) undertake further investigation, or make reasonable efforts to cause an 

investigation, to determine whether the defendant was convicted of an offense that the 
defendant did not commit. 

 
(g)2 When a prosecutor knows of clear and convincing evidence establishing that a defendant in the 
prosecutor’s jurisdiction was convicted of an offense that the defendant did not commit, the prosecutor 
shall seek to remedy the conviction. 
 
Comment: 
 
Source and Scope of Obligations 
 
1. A prosecutor has the responsibility to see that justice is done, and not simply to be an advocate. This 
responsibility carries with it a number of specific obligations. Among these is to see that no person is 
threatened with or subjected to the rigors of a criminal prosecution without good cause. See paragraph 
(a). In addition a prosecutor should not initiate or exploit any violation of a suspect's right to counsel, 
nor should he initiate or encourage efforts to obtain waivers of important pre-trial, trial, or post-trial 
rights from unrepresented persons. See paragraphs (b) and (c). In addition, a prosecutor is obliged to 
see that the defendant is accorded procedural justice, that the defendant's guilt is decided upon the 
basis of sufficient evidence, and that any sentence imposed is based on all unprivileged information 
known to the prosecutor. See paragraph (d). Finally, a prosecutor is obliged by this rule to take 
reasonable measures to see that persons employed or controlled by him refrain from making 
extrajudicial statements that are prejudicial to the accused. See paragraph (e) and Rule 3.07. See also 
Rule 3.03(a)(3), governing ex parte proceedings, among which grand jury proceedings are included. 
Applicable law may require other measures by the prosecutor and knowing disregard of those 
obligations or a systematic abuse of prosecutorial discretion could constitute a violation of Rule 8.04. 
 
2. Paragraph (a) does not apply to situations where the prosecutor is using a grand jury to determine 
whether any crime has been committed, nor does it prevent a prosecutor from presenting a matter to a 
grand jury even though he has some doubt as to what charge, if any, the grand jury may decide is 
appropriate, as long as he believes that the grand jury could reasonably conclude that some charge is 
proper. A prosecutor's obligations under that paragraph are satisfied by the return of a true bill by a 
grand jury, unless the prosecutor believes that material inculpatory information presented to the grand 
jury was false. 
 
3. Paragraph (b) does not forbid the lawful questioning of any person who has knowingly, intelligently 
and voluntarily waived the rights to counsel and to silence, nor does it forbid such questioning of any 
unrepresented person who has not stated that he wishes to retain a lawyer and who is not entitled to 
appointed counsel. See also Rule 4.03. 
 
4. Paragraph (c) does not apply to any person who has knowingly, intelligently and voluntarily waived 
the rights referred to therein in open court, nor does it apply to any person appearing pro se with the 
approval of the tribunal. Finally, that paragraph does not forbid a prosecutor from advising an 
unrepresented accused who has not stated he wishes to retain a lawyer and who is not entitled to 
appointed counsel and who has indicated in open court that he wishes to plead guilty to charges against 

 
2 Paragraph (g) contains the language of Model Rule 3.8(h). 
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him of his pre-trial, trial and post-trial rights, provided that the advice given is accurate; that it is 
undertaken with the knowledge and approval of the court; and that such a practice is not otherwise 
prohibited by law or applicable rules of practice or procedure. 
 
5. The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate protective order 
from the tribunal if disclosure of information to the defense could result in substantial harm to an 
individual or to the public interest. 
 
6. Sub-paragraph (e) does not subject a prosecutor to discipline for failing to take measures to prevent 
investigators, law enforcement personnel or other persons assisting or associated with the prosecutor, 
but not in his employ or under his control, from making extrajudicial statements that the prosecutor 
would be prohibited from making under Rule 3.07. To the extent feasible, however, the prosecutor 
should make reasonable efforts to discourage such persons from making statements of that kind. 
 
[7]3 When a prosecutor knows of new, credible and material evidence creating a reasonable likelihood 
that a person outside the prosecutor's jurisdiction was convicted of a crime that the person did not 
commit, paragraph (f) requires prompt disclosure to the court or other appropriate authority, such as 
the chief prosecutor of the jurisdiction where the conviction occurred. If the conviction was obtained in 
the prosecutor's jurisdiction, paragraph (f) requires the prosecutor to examine the evidence and 
undertake further investigation to determine whether the defendant is in fact innocent or make 
reasonable efforts to cause another appropriate authority to undertake the necessary investigation, and 
to promptly disclose the evidence to the court and, absent court-authorized delay, to the defendant. 
Consistent with the objectives of Rules 4.02 and 4.03, disclosure to a represented defendant must be 
made through the defendant's counsel, and, in the case of an unrepresented defendant, would 
ordinarily be accompanied by a request to a court for the appointment of counsel to assist the 
defendant in taking such legal measures as may be appropriate. 
 
[8]4 Under paragraph (g), once the prosecutor knows of clear and convincing evidence that the 
defendant was convicted of an offense that the defendant did not commit, the prosecutor must seek to 
remedy the conviction. Necessary steps may include disclosure of the evidence to the defendant, 
requesting that the court appoint counsel for an unrepresented indigent defendant and, where 
appropriate, notifying the court that the prosecutor has knowledge that the defendant did not commit 
the offense of which the defendant was convicted. 
 
[9] A prosecutor's independent judgment, made in good faith, that the new evidence is not of such 
nature as to trigger the obligations of sections (f) and (g), though subsequently determined to have been 
erroneous, does not constitute a violation of this Rule.5 
 

 
3 This is the language of Model Rule 3.8 cmt. 7. Cross-references which have been updated to refer to 
the current or proposed Texas Rules, rather than the Model Rules, are highlighted. 
4 This is the language of Model Rule 3.8 cmt. 8. Cross-references which have been updated to refer to 
the current or proposed Texas Rules, rather than the Model Rules, are highlighted. 
5 This is the language of Model Rule 3.8 cmt. 9. Cross-references which have been updated to refer to 
the current or proposed Texas Rules, rather than the Model Rules, are highlighted. 
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