Committee on Disciplinary Rules and Referenda
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Date and Time:
By Teleconference

10:00 a.m., Wednesday, December 4, 2019

1. Call to Order; Roll Call
2. Comments from Committee Member Claude Ducloux
3. Approval of the Minutes of the Last Meeting (Pages 2 – 4)
4. Discussion and Update: Proposed Rules 3.01, 3.02, and 3.03, Texas Rules of Disciplinary
Procedure (TRDP) – Relating to the Assignment of Judges in Disciplinary Proceedings
(Pages 5 – 9)
5. Discussion and Update: Supreme Court of Texas Request for a Recommendation on a
Comment to Rule 3.06. Maintaining Integrity of Jury System, Texas Disciplinary Rules of
Professional Conduct (TDRPC) – Addressing Lawyer Access to Juror Social Media (Pages
10 – 15)
6. Discussion: Supreme Court of Texas Request for a Recommendation on a Comment to Part
XIII. Cessation of Practice, TRDP (Pages 16 – 21)
7. Discussion: Rule 3.06. Maintaining Integrity of Jury System, TDRPC – Addressing PostTrial Communications with Jurors (Pages 22 – 24)
8. Committee Annual Report
9. Proposed Rule Timelines (Page 25)
10. Agenda Items for Next Meetings
11. Adjourn

______________________________________________________________________________
Under the Americans with Disabilities Act, an individual with a disability is entitled to have an
equal opportunity for effective communication and participation in public meetings. Reasonable
modifications and equal access to communications will be provided upon request. An individual
with a disability who may need an accommodation is requested to notify Chielsey Barber at (800)
204-2222 or (512) 427-1463 at least two days before the scheduled meeting so that appropriate
arrangements can be made; TTY users route through RELAY Texas at 7-1-1.
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MEETING OF THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
November 6, 2019
Texas Law Center, Room 102
Austin, Texas
And by Teleconference
MINUTES
Members Present: Chair M. Lewis Kinard; Amy Bresnen; Claude Ducloux; Rick Hagen; Dean
Vincent Johnson; W. Carl Jordan; Karen Nicholson.
Members Not Present: Timothy Belton; Hon. Dennise Garcia.
State Bar of Texas Staff Present: Seana Willing, Chief Disciplinary Counsel; Ray Cantu, Deputy
Executive Director; Brad Johnson, Disciplinary Rules and Referenda Attorney; Cory Squires, Staff
Liaison.
A. CALL TO ORDER; ROLL CALL
Mr. Kinard called the meeting to order at 10:04 a.m. Mr. Squires called the roll and a quorum was
present.
B. COMMENTS FROM THE CHAIR
Mr. Kinard addressed the Committee regarding the recent submission of proposed Rules 1.01 and
6.05, Texas Disciplinary Rules of Professional Conduct (TDRPC), to the Board of Directors. The
Board is expected to consider the proposals at its January 2020 Board meeting. Mr. Kinard also
briefed the Committee regarding meetings with the Board’s Discipline and Client-Attorney
Assistance Subcommittee (DCAAP).
Mr. Kinard briefly addressed the Committee regarding its Annual Report.
Mr. Kinard announced the recent reappointments of Ms. Bresnen and Mr. Hagen to the Committee,
as well as Mr. Kinard’s appointment as Committee Chair.
Mr. Kinard addressed the Committee regarding its December 4, 2019, meeting and expected
attendance for the meeting.
Mr. Kinard addressed the Committee regarding Brad Johnson’s recent presentation to the State Bar
Council of Chairs regarding the rule proposal process. Brad Johnson responded with comments.
C. APPROVAL OF THE MINUTES OF THE LAST MEETING
Mr. Kinard addressed the Committee on this agenda item. Mr. Ducloux made a motion that the
Committee approve the minutes from the October 9, 2019, meeting. Ms. Bresnen seconded the
motion. The Committee voted in favor of the motion.
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D.
PROPOSED RULE 3.02. ASSIGNMENT OF JUDGE, TEXAS RULES OF
DISCIPLINARY PROCEDURE (TRDP)
Mr. Kinard addressed the Committee on this agenda item. Mr. Ducloux addressed the Committee
on the subject and made a motion to approve publication of the draft proposal that would transfer
assignment duties to the Presiding Judges of the administrative judicial regions when a respondent
in a disciplinary complaint elects to proceed in district court. Dean Johnson seconded the motion.
The Committee voted in favor of the motion. The rule proposal will be published in the December
2019 issue of the Texas Bar Journal and in the Texas Register.
Mr. Ducloux made a motion that the Committee hold a public hearing on January 16, 2020, and
accept public comments through January 31, 2020. Ms. Bresnen seconded the motion. The
Committee voted in favor of the motion.
E. SUPREME COURT OF TEXAS REQUEST FOR A RECOMMENDATION ON A
COMMENT TO PART XIII. CESSATION OF PRACTICE, TRDP
Mr. Kinard addressed the Committee on this agenda item. Mr. Ducloux responded with comments.
Ms. Bresnen addressed the Committee regarding whether a rule change may be necessary. The
Committee further discussed the subject. Mr. Squires addressed the Committee regarding a
succession planning workgroup appointed by State Bar President Randy Sorrels. The subcommittee
of Mr. Ducloux and Judge Garcia will continue to study the subject. No formal action was taken on
this agenda item. The Committee will consider the item again at its next meeting.
F. SUPREME COURT OF TEXAS REQUEST FOR A RECOMMENDATION ON A
COMMENT TO RULE 3.06. MAINTAINING INTEGRITY OF JURY SYSTEM, TDRPC –
ADDRESSING LAWYER ACCESS TO JUROR SOCIAL MEDIA
Mr. Kinard addressed the Committee on this agenda item. Ms. Bresnen addressed the Committee on
the subject. The Committee further discussed the subject. Ms. Bresnen made a motion to approve
submission of the subcommittee’s report and recommendation to the Supreme Court of Texas with
minor changes. Dean Johnson seconded the motion. The Committee voted in favor of the motion.
G. RULE 3.06. MAINTAINING INTEGRITY OF JURY SYSTEM, TDRPC – ADDRESSING
POST-TRIAL COMMUNICATIONS WITH JURORS
Mr. Kinard addressed the Committee on this agenda item. Mr. Hagen addressed the Committee on
the subject, including on feedback he received from the Texas District and County Attorneys
Association. Mr. Hagen discussed soliciting additional feedback on the subject from the Texas Trial
Lawyers Association. Ms. Nicholson responded with comments on the subject. No formal action
was taken on this agenda item. The Committee will consider the item again at its next meeting.
H. COMMITTEE ANNUAL REPORT
Mr. Kinard addressed the Committee on this agenda item. Mr. Kinard requested that Committee
members provide any additional feedback or updates for the report. The Committee will consider
the item again at its next meeting.
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I. PROPOSED RULE TIMELINES
Mr. Kinard addressed the Committee on this agenda item. Brad Johnson responded with comments.
J. MEETING SCHEDULE FOR 2020
Mr. Kinard addressed the Committee on this agenda item, including expected attendance for the
December 4, 2019, meeting. The Committee expects to have a quorum present for the December
meeting and plans to hold the meeting as scheduled. The Committee also discussed and approved
the 2020 meeting schedule, including changing the April 2020 quarterly meeting date to April 7,
2020.
K. AGENDA ITEMS FOR NEXT MEETINGS
Mr. Kinard addressed the Committee on this agenda item. Dean Johnson suggested additional rules
for future review by the Committee, including rules in Part I, TDRPC. Dean Johnson discussed a
provision of the American Bar Association Model Rules of Professional Conduct relating to duties
to prospective client. Dean Johnson suggested subcommittee consideration of a possible Texas rule
clarifying duties with regard to prospective clients. Mr. Ducloux and Ms. Bresnen volunteered to
assist in such review. Mr. Kinard responded with comments, including expressing interest in
additional review of the TRDP moving forward. Mr. Hagen raised the question of whether
requirements related to attorney contracts may warrant review by the Committee. Dean Johnson,
Mr. Kinard, and Mr. Ducloux responded with comments. Ms. Nicholson and Mr. Hagen provided
additional comments related to the issue of post-trial communications with jurors.
L. ADJOURNMENT
Mr. Ducloux made a motion to adjourn. Dean Johnson seconded the motion. The Committee voted
in favor of the motion and the meeting adjourned at 10:54 a.m.
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Rules of Disciplinary Procedure
Rule 3.01. Disciplinary Petition
Rule 3.02. Assignment of Judge
Rule 3.03. Filing, Service and Venue
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code
section 81.0872 and is responsible for overseeing the initial process for proposing a disciplinary
rule. Pursuant to Government Code section 81.0876, the Committee publishes the following
proposed rules. The Committee will accept comments concerning the proposed rules through
January 31, 2020. Comments can be submitted at texasbar.com/CDRR. A public hearing on the
proposed rules will be held at 10:30 a.m. on January 16, 2020, in Room 101 of the Texas Law
Center (1414 Colorado St., Austin, Texas, 78701).
Proposed Rules (Redline Version)

3.01. Disciplinary Petition: If the Respondent timely elects to have the Complaint heard by a
district court, with or without a jury, in accordance with Rule 2.15, the Chief Disciplinary Counsel
shall, not more than sixty days after receipt of Respondent's election to proceed in district court,
notify the Supreme Court of Texas Presiding Judge of the administrative judicial region covering
the county of appropriate venue of the Respondent’s election by transmitting a copy of the
Disciplinary Petition in the name of the Commission to the Clerk of the Supreme Court of
Texas Presiding Judge. The petition must contain:
A.

Notice that the action is brought by the Commission for Lawyer Discipline, a
committee of the State Bar.

B.

The name of the Respondent and the fact that he or she is an attorney licensed
to practice law in the State of Texas.

C.

A request for assignment of an active district judge from within the administrative
judicial region whose district does not include the county of appropriate venue to
preside in the case.

CD.

Allegations necessary to establish proper venue.

DE.

A description of the acts and conduct that gave rise to the alleged Professional
Misconduct in detail sufficient to give fair notice to Respondent of the claims
made, which factual allegations may be grouped in one or more counts based
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upon one or more Complaints.
EF.

A listing of the specific rules of the Texas Disciplinary Rules of Professional
Conduct allegedly violated by the acts or conduct, or other grounds for seeking
Sanctions.

FG.

A demand for judgment that the Respondent be disciplined as warranted by the
facts and for any other appropriate relief.

GH.

Any other matter that is required or may be permitted by law or by these rules.

3.02. Assignment of Judge:
A.

Assignment Generally: Upon receipt of a Disciplinary Petition, the Clerk of the
Supreme Court of Texas shall promptly bring the Petition to the attention of the
Supreme Court. The Supreme Court Presiding Judge shall promptly appoint
assign an active district judge who does not reside in the Administrative Judicial
District in which the Respondent resides from within the administrative judicial
region whose district does not include the county of appropriate venue to preside
in the case. The Presiding Judge and the Clerk of the Supreme Court shall
transmit a copy of the Supreme Court’s appointing Presiding Judge’s assignment
order to the Chief Disciplinary Counsel. Should the judge so appointed assigned
be unable to fulfill the appointment assignment, he or she shall immediately notify
the Clerk of the Supreme Court Presiding Judge, and the Supreme Court
Presiding Judge shall appoint assign a replacement judge pursuant to the same
geographic limitations. The A judge appointed assigned under this Rule shall be
subject to objection, recusal or disqualification as provided by law the Texas Rules
of Civil Procedure and the laws of this state. The objection, motion seeking
recusal or motion to disqualify must be filed by either party not later than sixty
days from the date the Respondent is served with the Supreme Court's order
appointing the judge within the time provided by Rule 18a, Texas Rules of Civil
Procedure. In the event of objection, recusal or disqualification, the Supreme
Court Presiding Judge shall appoint assign a replacement judge, within thirty days
who shall be subject to the same geographic limitations. If an active district judge
assigned to a disciplinary case becomes a retired, senior, or former judge, he or
she may be assigned by the Presiding Judge to continue to preside in the case,
provided the judge has been placed on a visiting judge list, and the geographic
limitations for the original assignment no longer apply to the judge. If the
Presiding Judge decides not to assign the retired, senior, or former judge to
continue to preside in the case, the Presiding Judge shall assign an active district
judge subject to the geographic limitations for the original assignment. A visiting
judge may only be assigned if he or she was originally assigned to preside in the
case while an active judge. Any judge assigned under this Rule is not subject to
objection under Chapter 74, Government Code.
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B.

Transfer of Case: If the county of alleged venue is successfully challenged, the
case shall be transferred to the county of proper venue. If the case is transferred
to a county in the assigned judge’s district, the judge must recuse himself or
herself, unless the parties waive the recusal on the record. In the event of recusal,
the Presiding Judge of the administrative judicial region shall assign a replacement
judge from within the administrative judicial region whose district does not
include the county of appropriate venue. If the case is transferred to a county
outside the administrative judicial region of the Presiding Judge who made the
assignment, the Presiding Judge of the administrative judicial region where the
case is transferred shall oversee assignment for the case and the previously
assigned judge shall continue to preside in the case unless he or she makes a good
cause objection to continued assignment, in which case the Presiding Judge shall
assign a replacement judge from within the administrative judicial region whose
district does not include the county of appropriate venue.

3.03. Filing, Service and Venue: After the trial judge has been appointed assigned, the Chief
Disciplinary Counsel shall promptly file the Disciplinary Petition and a copy of the Supreme
Court's appointing Order Presiding Judge’s assignment order with the district clerk of the county
of alleged venue. The Respondent shall then be served as in civil cases generally with a copy of
the Disciplinary Petition and a copy of the Supreme Court's appointing Order Presiding Judge’s
assignment order. In a Disciplinary Action, venue shall be in the county of Respondent's
principal place of practice; or if the Respondent does not maintain a place of practice within the
State of Texas, in the county of Respondent's residence; or if the Respondent maintains neither
a residence nor a place of practice within the State of Texas, then in the county where the alleged
Professional Misconduct occurred, in whole or in part. In all other instances, venue is in Travis
County, Texas.
Proposed Rules (Clean Version)

3.01. Disciplinary Petition: If the Respondent timely elects to have the Complaint heard by a
district court, with or without a jury, in accordance with Rule 2.15, the Chief Disciplinary Counsel
shall, not more than sixty days after receipt of Respondent's election to proceed in district court,
notify the Presiding Judge of the administrative judicial region covering the county of appropriate
venue of the Respondent’s election by transmitting a copy of the Disciplinary Petition in the
name of the Commission to the Presiding Judge. The petition must contain:
A.

Notice that the action is brought by the Commission for Lawyer Discipline, a
committee of the State Bar.

B.

The name of the Respondent and the fact that he or she is an attorney licensed
to practice law in the State of Texas.

C.

A request for assignment of an active district judge from within the administrative
judicial region whose district does not include the county of appropriate venue to
preside in the case.
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D.

Allegations necessary to establish proper venue.

E.

A description of the acts and conduct that gave rise to the alleged Professional
Misconduct in detail sufficient to give fair notice to Respondent of the claims
made, which factual allegations may be grouped in one or more counts based
upon one or more Complaints.

F.

A listing of the specific rules of the Texas Disciplinary Rules of Professional
Conduct allegedly violated by the acts or conduct, or other grounds for seeking
Sanctions.

G.

A demand for judgment that the Respondent be disciplined as warranted by the
facts and for any other appropriate relief.

H.

Any other matter that is required or may be permitted by law or by these rules.

3.02. Assignment of Judge:
A.

Assignment Generally: Upon receipt of a Disciplinary Petition, the Presiding
Judge shall assign an active district judge from within the administrative judicial
region whose district does not include the county of appropriate venue to preside
in the case. The Presiding Judge shall transmit a copy of the Presiding Judge’s
assignment order to the Chief Disciplinary Counsel. Should the judge so assigned
be unable to fulfill the assignment, he or she shall immediately notify the Presiding
Judge, and the Presiding Judge shall assign a replacement judge pursuant to the
same geographic limitations. A judge assigned under this Rule shall be subject to
recusal or disqualification as provided by the Texas Rules of Civil Procedure and
the laws of this state. The motion seeking recusal or motion to disqualify must be
filed by either party within the time provided by Rule 18a, Texas Rules of Civil
Procedure. In the event of recusal or disqualification, the Presiding Judge shall
assign a replacement judge, who shall be subject to the same geographic
limitations. If an active district judge assigned to a disciplinary case becomes a
retired, senior, or former judge, he or she may be assigned by the Presiding Judge
to continue to preside in the case, provided the judge has been placed on a visiting
judge list, and the geographic limitations for the original assignment no longer
apply to the judge. If the Presiding Judge decides not to assign the retired, senior,
or former judge to continue to preside in the case, the Presiding Judge shall assign
an active district judge subject to the geographic limitations for the original
assignment. A visiting judge may only be assigned if he or she was originally
assigned to preside in the case while an active judge. Any judge assigned under
this Rule is not subject to objection under Chapter 74, Government Code.

B.

Transfer of Case: If the county of alleged venue is successfully challenged, the
case shall be transferred to the county of proper venue. If the case is transferred
to a county in the assigned judge’s district, the judge must recuse himself or
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herself, unless the parties waive the recusal on the record. In the event of recusal,
the Presiding Judge of the administrative judicial region shall assign a replacement
judge from within the administrative judicial region whose district does not
include the county of appropriate venue. If the case is transferred to a county
outside the administrative judicial region of the Presiding Judge who made the
assignment, the Presiding Judge of the administrative judicial region where the
case is transferred shall oversee assignment for the case and the previously
assigned judge shall continue to preside in the case unless he or she makes a good
cause objection to continued assignment, in which case the Presiding Judge shall
assign a replacement judge from within the administrative judicial region whose
district does not include the county of appropriate venue.
3.03. Filing, Service and Venue: After the trial judge has been assigned, the Chief Disciplinary
Counsel shall promptly file the Disciplinary Petition and a copy of the Presiding Judge’s
assignment order with the district clerk of the county of alleged venue. The Respondent shall
then be served as in civil cases generally with a copy of the Disciplinary Petition and a copy of
the Presiding Judge’s assignment order. In a Disciplinary Action, venue shall be in the county of
Respondent's principal place of practice; or if the Respondent does not maintain a place of
practice within the State of Texas, in the county of Respondent's residence; or if the Respondent
maintains neither a residence nor a place of practice within the State of Texas, then in the county
where the alleged Professional Misconduct occurred, in whole or in part. In all other instances,
venue is in Travis County, Texas.
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LEWIS KINARD, CHAIR
TIMOTHY D. BELTON
AMY BRESNEN
CLAUDE DUCLOUX
HON. DENNISE GARCIA

RICK HAGEN
DEAN VINCENT JOHNSON
CARL JORDAN
KAREN NICHOLSON

November 8, 2019

The Hon. Nathan L. Hecht
Chief Justice, Supreme Court of Texas

The Hon. Jane Bland
Justice, Supreme Court of Texas

RE:

Recommendation on a Comment to Rule 3.06, Texas Disciplinary Rules of
Professional Conduct

Dear Chief Justice Hecht and Justice Bland:
By letter dated June 3, 2019, the Supreme Court requested that the Committee on
Disciplinary Rules and Referenda study and make recommendations on a comment to Rule 3.06,
Texas Disciplinary Rules of Professional Conduct (TDRPC), to address lawyer-access to juror
social media activity.
In studying the issue, the Committee considered the positions of the American Bar
Association (ABA) Standing Committee on Ethics and Professional Responsibility, the Supreme
Court Advisory Committee, a Texas federal court, and other states. After careful consideration,
the Committee recommends adding a comment that follows the approach taken in ABA Standing
Committee on Ethics and Professional Responsibility Formal Opinion 466.
The attached report includes the Committee’s recommendations, including draft comment
language for Rule 3.06, TDRPC.
Thank you for requesting the Committee’s feedback on this issue. Please do not hesitate to
contact me if you have any questions or concerns.

Committee on Disciplinary Rules and Referenda
P.O. Box 12487, Austin, TX 78711
cdrr@texasbar.com

www.texasbar.com/cdrr
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Sincerely,

Lewis Kinard
Chair, Committee on Disciplinary Rules and
Referenda
Attachment
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REPORT BY
THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
November 8, 2019
The Texas Committee on Disciplinary Rules and Referenda (“Committee”) submits this report to
the Texas Supreme Court (“Court”). This report addresses a recommendation for a proposed
comment to Rule 3.06, Texas Disciplinary Rules of Professional Conduct (“TDRPC”) regarding
lawyer access to juror or prospective juror social media activity.
Background
On June 3, 2019, the Court asked the Committee to study and make recommendations regarding
a comment to Rule 3.06, TDRPC. In 2014, the American Bar Association (ABA) Standing
Committee on Ethics and Professional Responsibility issued Formal Opinion 466, which
addresses three categories of lawyer review of a juror’s electronic social media (ESM) presence:
1. Passive lawyer review of a juror’s website or ESM that is available without making an
access request, so that the juror is unaware that a website or ESM has been reviewed;
2. Active lawyer review where the lawyer requests access to the juror’s ESM; and
3. Passive lawyer review where the juror becomes aware through a website or ESM feature
of the identity of the viewer.
The ABA Standing Committee concluded that category 2 violates ABA Model Rule 3.5(b),
which prohibits lawyer communications with a juror or potential juror (the equivalent to Rule
3.06(b), TDRPC), but that categories 1 and 3 do not violate the ABA rule.
The Court solicited the recommendations of the Supreme Court Advisory Committee (SCAC),
which considered the matter in December 2017 and in September 2018. The SCAC
subcommittee on this issue recommended a comment to Rule 3.06 providing that passive review
of a juror’s social media without making an access request is not in violation of the Texas rule.
However, the recommendation also provided that “review by a lawyer or someone acting for the
lawyer of a prospective juror’s or juror’s ESM is improper where the lawyer knew or should
have known the prospective juror or juror could become aware through a website or ESM feature
of the identity of the viewer. [Counsel should use available technology to remain anonymous
when viewing or causing another to view a prospective juror or juror’s social media.]”
A majority of the full SCAC membership voted in favor of permitting lawyers to review jurors’
ESM without making a request to follow, friend, or connect with the juror. However, SCAC
members were split on whether it was proper for a lawyer to conduct a passive review of a
juror’s ESM if the juror could become aware of the review. In other words, SCAC members
could not agree on whether the lawyer has a duty to not be discovered reviewing the juror’s
social media content. Some SCAC members noted the difficulty of having to prove whether the
lawyer knew or should have known that the juror would discover such passive review. That
would require the fact finder to look into the mind of the lawyer, which would be a subjective
standard.
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Proposed Change
After considering the ABA opinion, SCAC’s discussion, a Texas federal court’s standing order,
and other jurisdictions’ treatment of the issue, the Committee proposes the following comment to
Rule 3.06:
5. There is a strong public interest in preventing jurors from being approached ex parte by
parties to the case or their agents in order to protect the integrity of the justice system.
The prohibitions of this Rule broadly apply to communications by a lawyer, regardless of
the method of communication. A lawyer’s review of a venire member’s or a juror’s
Internet presence, including their electronic social media, that is publicly available
without making an access request is not an improper ex parte communication. However,
a request to access a venire member’s or a juror’s electronic social media, whether sent
by the lawyer or someone acting for the lawyer, is a communication subject to the
prohibitions of this Rule. The fact that a venire member or a juror may become aware that
a lawyer has reviewed their Internet presence when a network setting notifies the venire
member or juror of such passive review does not constitute a communication from the
lawyer that would be in violation of this Rule.
Discussion
The proposed comment to Rule 3.06 follows the ABA opinion by expressly prohibiting access
requests made to a juror’s or prospective juror’s social media while permitting a lawyer to
review a juror’s or prospective juror’s ESM which is generally available to the public. And, like
the ABA opinion, the comment does not put a duty on the lawyer to avoid being discovered
making this passive review. The ABA analogized this type of review to an attorney “driving
down the street where a prospective juror lives to observe the environs in order to glean publicly
available information that could inform the lawyer’s jury-selection decisions.” 1
The capabilities of ESM and its users frequently vary in sophistication. Some third-party social
media platforms enable a user to see if someone is viewing their social media without the
reviewer sending an access request. Many of these third-party platform applications require a
paid subscription. However, such platforms change daily and their accuracy varies depending on
consumer reviews. Notwithstanding Comment 8, Rule 1.01, TDRPC, it is beyond the call of duty
for a lawyer to have to be aware of every possible third-party platform application, paid
subscription required or not, which may enable a user to see who is viewing their publicly
available ESM content. However, it is important for a lawyer to be current with technology and
be aware that these automatic, subscriber-notification features may exist, and that the features
may change daily and for no known reason. Thus, it is unreasonable to expect a lawyer to be
aware of all existing third-party platform notification features on a day-to-day basis.
The Committee also considered other jurisdictions’ treatment of this issue when reaching this
decision. For example, Pennsylvania also concludes that ethical constraints are not violated by
passive lawyer review when the juror becomes aware of the lawyer’s identity through the social
media provider. (Penn. Bar Ass’n, Op. 2014-300 (2014) (concluding it is not a communication
provided the website, not the attorney, provides this information to the juror).) 2 We reviewed a
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Texas federal court’s “standing order” which also allowed for passive review of social media but
did not put a duty on a lawyer to avoid being discovered. That standing order still prohibited
making access requests to jurors or prospective jurors. 3
Although there are some jurisdictions and ethics opinions that have reached a contrary
conclusion by determining that if a juror discovers that an attorney has viewed their profile, that
in itself constitutes an impermissible communication regardless of whether the attorney even
knew about it 4, we agree with the ABA Standing Committee. The ABA Standing Committee
concludes that ESM-generated notices to a juror that a lawyer has reviewed the juror’s
information is not a communication from the lawyer to the juror and therefore not considered an
ex parte communication. Furthermore, following the ABA Rules and opinions helps provide
consistency for Texas lawyers, particularly those who may practice in multiple jurisdictions.
Nearly all jurisdictions that have addressed the second scenario—active lawyer review where the
lawyer requests access to the juror’s ESM—have concluded that this constitutes an improper ex
parte communication with a juror. We agree. In Formal Opinion 466, the ABA opinion likened
this to “driving down the juror’s street, stopping the car, getting out, and asking the juror for
permission to look inside the juror’s house because the lawyer cannot see enough when just
driving past.” And notably, the full subcommittee of the SCAC voted at the December 1-2, 2017
meeting that this behavior also constitutes an improper ex parte communication by a lawyer with
a juror or prospective juror.
Conclusion
Based on our research of SCAC discussions and other jurisdictions’ treatment, including a Texas
federal court’s standing order, the Committee recommends inserting the aforementioned
comment, which follows ABA Formal Opinion 466.

1

ABA Formal Op. 466 (2014).
See also Or. State Bar Ass’n, Formal Op. 2013-189 (2013) (“Lawyer may access publicly
available information [about juror, witness, and opposing party] on social networking website.”);
Ky. Bar Ass’n, Op. E-434 (2012) (“If the site is ‘public,’ and accessible to all, then there does
not appear to be any ethical issue.”).
3
http://www.txed.uscourts.gov/sites/default/files/judgeFiles/Standing%20Order%20-%20Juror%20Research%20%28signed%29.pdf
2

3
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4

See N.Y. County Lawyers’ Ass’n Comm. on Prof’l Ethics, Formal Op. No. 743 (2011) (“If a
juror becomes aware of an attorney’s efforts to see the juror’s profiles on websites, the contact
may well consist of an impermissible communication, as it might tend to influence the juror’s
conduct with respect to the trial.”); see also California Rules of Professional Conduct, Rule 5320: Contact with Jurors (providing in subpart (A) that “[a] member connected with a case shall
not communicate directly or indirectly with anyone the member knows to be a member of the
venire from which the jury will be selected for trial of that case”).
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The Supreme Court of Texas
CHIEF JUSTICE
NATHAN L. HECHT
JUSTICES
PAUL W. GREEN
EVA M. GUZMAN
DEBRA H. LEHRMANN
JEFFREY S. BOYD
JOHN P. DEVINE
JAMES D. BLACKLOCK
J. BRETT BUSBY
JANE N. BLAND

201 West 14th Street Post Office Box 12248 Austin TX 78711
Telephone: 512/463-1312
Facsimile: 512/463-1365

CLERK
BLAKE A. HAWTHORNE
GENERAL COUNSEL
NINA HESS HSU
EXECUTIVE ASSISTANT
NADINE SCHNEIDER
PUBLIC INFORMATION OFFICER
OSLER McCARTHY

September 20, 2019

Mr. Lewis Kinard, Chair
Committee on Disciplinary Rules and Referenda
American Heart Association
Re:

Request to draft comment language

Dear Lewis:
The Supreme Court asks the Committee on Disciplinary Rules and Referenda to study
and make recommendations on a comment to Part XIII, Texas Rules of Disciplinary
Procedure.
When an attorney dies or becomes incapacitated, Part XIII provides for court
appointment of a custodian attorney to assist in winding down the attorney’s practice. Part
XIII also limits the court-appointed custodian attorney’s liability and extends the attorneyclient privilege to the court-appointed custodian attorney.
On June 12, 2019, the State Bar of Texas Board of Directors adopted a resolution
asking the Court to add a comment to Part XIII to extend the limitation of liability and
attorney-client privilege to custodian attorneys designated by attorneys in the course of
succession planning. The Board believes that such a comment will encourage succession
planning, which in turn better protects the interests of clients and mitigates the burden on
the courts. The Board’s Resolution is attached to this letter.
As always, the Court is grateful for the Committee’s counsel and your leadership.
Sincerely,

Nathan L. Hecht
Chief Justice
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STATE BAR OF TEXAS BOARD OF DIRECTORS
RESOLUTION
WHEREAS, 36% of Texas attorneys are over 55 years of age, and the current median age of Texaslicensed attorneys is 49, and is expected to rise over the next ten to fifteen years; and
WHEREAS, the rapid rise of technological tools enable attorneys of all ages to maintain a practice
without the assistance of support staff; and
WHEREAS, it is expected that the need for cessation of practice planning for attorneys will increase due
to awareness and need; and
WHEREAS, Texas Rules of Disciplinary Procedure, Part XIII (TRDP Part XIII), provides for a courtsupervised cessation of practice—through court appointment of one or more custodian attorneys—in the
event an attorney dies, becomes incapacitated, or is otherwise unable to continue the practice of law; and
WHEREAS, the State Bar of Texas Board of Directors believes there is a need for attorneys to designate
cessation of practice custodian attorneys independent of court supervision to mitigate the burden on courts
and to protect the interests of clients in the event the need for a custodian attorney arises; and
WHEREAS, TRDP Part XIII, provides that court-appointed custodian attorneys are afforded a limitation
of liability for acts taken under TRDP Part XIII, absent intentional misconduct or gross negligence; and
WHEREAS, court-appointed custodian attorneys acting under TRDP Part XIII are extended the attorneyclient privilege as if the court-appointed custodian attorneys were the attorneys of the clients; and
WHEREAS, the potential for liability and the lack of attorney-client privilege would have a chilling effect
on the willingness of attorneys to be designated as a custodian attorney by another attorney, outside of
TRDP Part XIII.
BE IT RESOLVED, that the Board of Directors requests that the Supreme Court of Texas consider the
adoption of a comment to TRDP Part XIII extending the Rule’s limitation of liability to attorneydesignated custodian attorneys, who are acting independently of court supervision, when the attorneydesignated custodian attorney is assisting with the cessation of the designating attorney’s practice of law
and the designating attorney’s clients have been notified. This limitation of liability would not apply to
attorney-designated custodian attorneys when they take over the legal representation of client(s) of the
designating attorney; and
BE IT FURTHER RESOLVED, that the Board of Directors requests that the Supreme Court of Texas
consider the adoption of a comment to TRDP Part XIII extending the attorney-client privilege to attorneydesignated custodian attorneys, who are acting independently of court supervision, when the attorneydesignated custodian attorney is assisting with the cessation of the designating attorney’s practice of law
and the designating attorney’s clients have been notified.
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RESOLVED and adopted by the State Bar of Texas Board of Directors this 12th day of June, 2019.

_____________________________
Laura Gibson, Chair
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Texas Rules of Disciplinary Procedure
PART XIII. CESSATION OF PRACTICE
13.01. Notice of Attorney's Cessation of Practice: When an attorney licensed to practice law in
Texas dies, resigns, becomes inactive, is disbarred, or is suspended, leaving an active client matter
for which no other attorney licensed to practice in Texas, with the consent of the client, has
agreed to assume responsibility, written notice of such cessation of practice shall be mailed to
those clients, opposing counsel, courts, agencies with which the attorney has matters pending,
malpractice insurers, and any other person or entity having reason to be informed of the
cessation of practice. If the attorney has died, the notice may be given by the personal
representative of the estate of the attorney or by any person having lawful custody of the files and
records of the attorney, including those persons who have been employed by the deceased
attorney. In all other cases, notice shall be given by the attorney, a person authorized by the
attorney, a person having lawful custody of the files of the attorney, or by Chief Disciplinary
Counsel. If the client has consented to the assumption of responsibility for the matter by another
attorney licensed to practice law in Texas, then the above notification requirements are not
necessary and no further action is required.
13.02. Assumption of Jurisdiction: A client of the attorney, Chief Disciplinary Counsel, or any
other interested person may petition a district court in the county of the attorney's residence to
assume jurisdiction over the attorney's law practice. If the attorney has died, such petition may
be filed in a statutory probate court. The petition must be verified and must state the facts
necessary to show cause to believe that notice of cessation is required under this part. It must
state the following:
A.

That an attorney licensed to practice law in Texas has died, disappeared, resigned,
become inactive, been disbarred or suspended, or become physically, mentally or
emotionally disabled and cannot provide legal services necessary to protect the
interests of clients.

B.

That cause exists to believe that court supervision is necessary because the
attorney has left client matters for which no other attorney licensed to practice law
in Texas has, with the consent of the client, agreed to assume responsibility.

C.

That there is cause to believe that the interests of one or more clients of the
attorney or one or more interested persons or entities will be prejudiced if these
proceedings are not maintained.

13.03. Hearing and Order on Application to Assume Jurisdiction: The court shall set the
petition for hearing and may issue an order to show cause, directing the attorney or his or her
personal representative, or if none exists, the person having custody of the attorney's files, to
show cause why the court should not assume jurisdiction of the attorney's law practice. If the
court finds that one or more of the events stated in Rule 13.02 has occurred and that the
supervision of the court is required, the court shall assume jurisdiction and appoint one or more
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attorneys licensed to practice law in Texas to take such action as set out in the written order of
the court including, but not limited to, one or more of the following:
A.

Examine the client matters, including files and records of the attorney's practice,
and obtain information about any matters that may require attention.

B.

Notify persons and entities that appear to be clients of the attorney of the
assumption of the law practice, and suggest that they obtain other legal counsel.

C.

Apply for extension of time before any court or any administrative body pending
the client's employment of other legal counsel.

D.

With the prior consent of the client, file such motions and pleadings on behalf of
the client as are required to prevent prejudice to the client's rights.

E.

Give appropriate notice to persons or entities that may be affected other than the
client.

F.

Arrange for surrender or delivery to the client of the client's papers, files, or other
property.

The custodian shall observe the attorney-client relationship and privilege as if the custodians
were the attorney of the client and may make only such disclosures as are necessary to carry out
the purposes of this part. Except for intentional misconduct or gross negligence, no person acting
under this part may incur any liability by reason of the institution or maintenance of a proceeding
under this Part XIII. No bond or other security is required.
Comment: Chapter 456, Estates Code, authorizes the personal representative of a deceased
attorney to designate an attorney—including him- or herself, if the personal representative is an
attorney—to disburse and close the deceased attorney’s trust or escrow accounts for client funds.
See TEX. EST. CODE § 456.002. Before appointing an attorney to wind up a deceased
attorney’s practice under this rule, the court should determine whether the deceased attorney’s
personal representative has designated an attorney under Chapter 456 to close the deceased
attorney’s trust and escrow accounts.
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Claude Ducloux Draft on Possible Succession Planning Rule Proposal
Texas Rules of Disciplinary Procedure
13.04. Voluntary Appointment of Attorney Custodian for Cessation of Practice
In lieu of the procedures set forth in Rules 13.02 and 13.03, an attorney ceasing practice or planning
for the cessation of practice (“appointing attorney”) may voluntarily designate a Texas attorney
licensed and in good-standing to act as custodian (“custodian attorney”) to assist in the final
resolution and closure of the attorney’s practice. The terms of the appointing documents, which
shall be signed and acknowledged by the appointing attorney and custodian attorney may include
any of the following duties assumed:
A.

Examine the client matters, including files and records of the attorney's practice,
and obtain information about any matters that may require attention.

B.

Notify persons and entities that appear to be clients of the attorney of the
assumption of the law practice, and suggest that they obtain other legal counsel.

C.

Apply for extension of time before any court or any administrative body pending
the client's employment of other legal counsel.

D.

With the prior consent of the client, file such motions and pleadings on behalf of
the client as are required to prevent prejudice to the client's rights.

E.

Give appropriate notice to persons or entities that may be affected other than the
client.

F.

Arrange for surrender or delivery to the client of the client's papers, files, or other
property.

The custodian attorney shall observe the attorney-client relationship and privilege as if the
custodian was the attorney of the client and may make only such disclosures as are necessary to
carry out the purposes of this Rule. Except for intentional misconduct or gross negligence, no
person acting as custodian attorney under this Rule may incur any liability by reason of the actions
taken pursuant to this Rule.
The privileges and limitations of liability contained herein shall not apply to any legal
representation taken over by the custodian attorney.
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MEMORANDUM
TO:
FROM:
DATE:
RE:

CDRR SUBCOMMITTEE ON RULE 3.06(d)
RICK HAGEN
OCTOBER 14, 2019
WHETHER AN ADDITIONAL COMMENT IS NECESSARY REGARDING
COMMENTS TO JURORS AFTER DISCHARGE

Rule 3.06(d) provides:
“After discharge of the jury from further consideration of a matter with
which the lawyer was connected, the lawyer shall not ask questions of or
make comments to a member of that jury that are calculated to merely
harass or embarrass the juror or to influence his actions in future jury
service.”
Often times, after a verdict is rendered, lawyers are invited into the jury room to
speak with jurors about the case. At issue is the type of information a lawyer may share
with jurors. For instance, may a prosecutor, after an acquittal, tell the jury that the
defendant had a prior conviction that was inadmissible? Alternatively, may a defense
lawyer in a sexual assault case inform the jury about promiscuity evidence that was not
admitted?
While the lawyers in both situations presented above were being truthful, the
statements by both lawyers were arguably made to embarrass the jury or to influence
their actions in future cases. The issue presented is whether an additional comment is
necessary to address these situations, or is the current rule and current comments
sufficient.

RICK HAGEN
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MEMORANDUM
TO:

Committee on Disciplinary Rules and Referenda

FROM:

Rob Kepple

RE:

Rule 3.06(d)

DATE:

October 23, 2019

Committee member Rick Hagen has requested that the Committee
review the comments to Rule 3.06(d) with an eye toward perhaps expanding
that scope of those comments. Rick has been kind enough to discuss his
proposal with me, and I have solicited some thoughts from a number of
prosecutors. For the benefit of the Committee’s discussion, here are some
initial thoughts from a few of my members:
•

First, I’ve been reminded that under Paragraph 10 of the Preamble to
the Disciplinary Rules, comments are intended to be illustrative and
cannot add obligations to the existing rules.
That said, are there specific things that the Committee believes would
violate the rule as written and should never be said to a juror under
any circumstances? If there is widespread agreement that those
communications with jurors always violate the existing rule, then I
think it would be helpful to practitioners to describe those
communications in the comments.

•

It is important that the rule has a culpable mental state – why a
statement is made and in what context certainly plays a part in the
analysis. The comment should distinguish between calculated efforts
by a lawyer to improperly influence jurors’ future service versus
educational post-verdict communications that are not intended to
instill cynicism in the jurors.
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•

Finally, let’s be careful not to sell jurors short. Yes, we do not want to
abuse jurors with comments calculated to disparage their service. But
if we want to encourage jury service and confidence in the system, we
must believe that citizens educated about the system will be more
likely to have that confidence.
If I am a juror who just sat in the jury room for three hours because
the lawyers were doing something in the courtroom outside the jury’s
presence, I might very well ask the lawyers the end of the trial “what
was that all about?” I would be very disappointed if I got a blank stare
and “can’t say” back. I would much rather know that our law
provides certain rights to all citizens, and a defendant can ask to
suppress evidence that he argues is illegally obtained. As a juror, I
wouldn’t mind learning that Texas has rules of evidence that make
sense and that legal discussions during a criminal trial over the
admissibility of evidence is common and healthy. That would not
disparage my service and would actually honor my role and give me
confidence that people at the courthouse knew what they were doing
and were following the law to the ends of justice.

Thank you for allowing our input. These are just some initial
thoughts from some prosecutors. We would be delighted to participate as
the Committee discusses this rule and its comments. If you have any
questions, I can be reached at 512-474-2436 or
.

2
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Texas Rules of Disciplinary Procedure
Rule 3.01. Disciplinary Petition
Rule 3.02. Assignment of Judge
Rule 3.03. Filing, Service and Venue
Below is the timeline for proposed changes to Rules 3.01, 3.02, and 3.03 of the Texas Rules of
Disciplinary Procedure, relating to the assignment of judges when a respondent in a disciplinary
complaint elects to proceed in district court.
INITIATED – July 23, 2019
PUBLICATION – A proposed rule is withdrawn if it is not published in (1) the Texas Register and
(2) the Texas Bar Journal within six months of initiation of the rule proposal process.
•
•

Texas Bar Journal – November 29, 2019 (Scheduled)
Texas Register – December 2019 Issue (Scheduled)

NOTE: Publications will include details on dates and participation methods for the comment
period and the public hearing(s).
COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date
a proposed rule is published to submit comments on the rule to the Committee.
The Committee will accept public comments through January 31, 2020.
PUBLIC HEARING – The Committee will hold a public hearing on January 16, 2019, at the Texas
Law Center.
FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed
rule to the Board of Directors not later than the 60th day after the final day of the comment
period. This vote must be held at a meeting open to the public and with notice to the public.
The deadline to vote is March 31, 2020. Therefore, the Committee must vote at either its
February 5, 2020, or March 4, 2020, meeting.
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