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MEETING OF THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
September 4, 2018
Texas Law Center, Room 101
Austin, Texas
MINUTES

CALL TO ORDER
The meeting was called to order at 10:35 a.m.
In attendance: Chairman M. Lewis Kinard; Claude Ducloux; Amy Bresnen; Rick Hagen; Timothy Belton
and Jane King. Also present: Ray Cantu, Director; Linda Acevedo, Chief Disciplinary Counsel; Michelle
Jordan, Staff Attorney and Cory Squires, Staff Liaison.
Not Present: Hon. Dennise Garcia; W. Carl Jordan; and Vincent Johnson.
A. PUBLIC COMMENT
The Committee held a period for public comment. Marc Vockell and Trish McAllister spoke concerning
a proposed rule 6.05 concerning conflicts of interest and pro bono representation. Richard Hile spoke
concerning the proposed changes to the advertising rules.
B. APPROVAL OF MINUTES
The Committee reviewed the minutes from the August 8, 2018 meeting. Mr. Ducloux made a Motion
that the Committee approve the minutes. The Motion was seconded by Ms. Bresnen. The Committee
voted in favor of the Motion.
C. MEETING DATES
Cory Squires reviewed with the Committee their future meeting dates. Mr. Squires will schedule and
add a May 2019 meeting date to the list as well.
D. ADVERTISING RULES
Speaking for the Advertising Rules Subcommittee, Mr. Ducloux discussed the changes made to the
advertising rules. Specifically he spoke regarding rule 7.03(b) and the exception created regarding
experienced users of legal services
Mr. Ducloux made a Motion to adopt the latest version to update 18-6 with the Subcommittee’s latest
changes regarding 7.03. The Motion was seconded by Ms. Bresnen. The Committee voted in favor of
the Motion.
Mr. Ducloux made a Motion to initiate the rules changes docketed as 18-6. The Motion was seconded
by Mr. Belton. The Committee voted in favor of the Motion.
The Committee discussed when it might be appropriate to make a Motion to publish these proposed
rules under 18-6. The Committee decided that they would like to have the public hearing for these
rules on the same day as their January 2019 meeting date.
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E. PROPOSED RULES 18-3 and 18-4– INITIATED
The Committee discussed the status and the publication of these docketed requests.
F. PROPOSED RULES 18-1, 18-2, and 18-5– NOT INITIATED
The Committee reviewed the updated docketing statements for these docketed requests which note
that the proposed rule changes are now to be only recommended comment changes.
G. PROPOSED COMMENT CHANGES
The Committee discussed Mr. Ducloux’s memo as to suggested changes to the rule 1.05 comments.
There was discussion about whether the comments should cite to specific statutes.
Mr. Kinard will draft a document that can be used to recommend changes to the comments to the
Supreme Court. The Committee plans to make reports to the Supreme Court suggesting comment
changes and possibly minority views on the subject.
The Committee discussed the difference between suggesting comment changes before versus after a
referendum.
The Committee discussed whether it was necessary to send proposed comment changes to the Board
of Directors prior to sending them to the Supreme Court. The Committee also discussed the possibility
of acquiring a Board of Directors Liaison to this Committee.
H. RULES PROCESS
The Committee discussed the format of and policies concerning the redlining of proposed rules and
comments.
The Committee discussed having the Committee webpage contain additional information about
docketed requests. Mr. Squires will work with the IT department concerning including different types
of additional information on the Committee webpage.
The Committee discussed timelines and when a referendum could possibly occur. The Committee also
discussed logistics of the public hearing to be held October 10, 2018.
I. ANNUAL REPORT
The Committee discussed Cory’s mock-up of an example of an annual report and discussed what the
Committee would like to see in the annual report. Mr. Squires will ask for materials for the annual
report from the Committee members. It was suggested that the report include some illustration of
how the Committee fits into the overall rulemaking process.
J. AGENDA ITEMS FOR NEXT MEETING
The redline version of 18-6 should be completed and provided at the next meeting in October. The
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Advertising Rules Sub-Committee will provide redlining for 18-6, Rules 7.01 through 7.07.
An agenda item regarding a proposed rule 6.05 should be included for the next meeting.
There should be an agenda item concerning whether a Motion to publish 18-6 should be made.
ADJOURNMENT
Mr. Ducloux made a Motion to Adjourn. Mr. Hagen seconded the Motion. The Committee voted in
favor of the Motion and the meeting adjourned at 1:05 p.m.
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MEETINGS
Below are the CDRR committee meeting dates and details for 2018-19.
Members of the public are welcome to attend each quarterly meeting at the Texas Law
Center.
Following 2018-19, future quarterly meetings will take place one week prior to State Bar of
Texas Board of Directors meetings. Quarterly meetings will be held at the Texas Law Center at
10:30 a.m.
Any necessary monthly meetings will be held on the Wednesday of the first full work week of
each month at 10:00 a.m.
The public can listen to all meetings via teleconference:

QUARTERLY MEETING DATES
Meetings held at Texas Law Center
Wednesday, Feb. 7, 2018: 10:30 a.m. – 2:00 p.m.
Monday, June 11, 2018: 10:30 a.m. – 2:30 p.m.
Tuesday, September 4, 2018: 10:30 a.m. – 2:30 p.m.
Wednesday, January 9, 2019: 10:30 a.m. – 2:30 p.m.
Thursday, April 18, 2019: 10:30 a.m. – 2:30 p.m.
Thursday, June 6, 2019: 10:30 a.m. – 2:30 p.m.
MONTHLY MEETING DATES
Meeting held via Teleconference
Wednesday, March 7, 2018: 1:30 p.m. – 3:30 p.m.
Wednesday, April 11, 2018: 10:00 a.m. – 12:00 p.m.
Tuesday, May 8, 2018: 10:00 a.m. – 12:00 p.m.
Wednesday, July 11, 2018: 10:00 a.m. – 12:00 p.m.
Wednesday, August 8, 2018: 10:00 a.m. – 12:00 p.m.
Wednesday, October 3, 2018: 10:00 a.m. – 12:00 p.m.
Wednesday, November 7, 2018: 10:00 a.m. – 12:00 p.m.
Wednesday, December 5, 2018: 10:00 a.m. – 12:00 p.m.
Wednesday, February 6, 2019: 10:00 a.m. – 12:00 p.m.
Wednesday, March 6, 2019: 10:00 a.m. – 12:00 p.m.
Wednesday, May 8, 2019: 10:00 a.m. – 12:00 p.m.
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Texas Committee on Disciplinary Rules and Referenda
RULE PROPOSAL DOCKETING STATEMENT
Docket No.:
Subject:
Request Received:

18-6
All Advertising Rules-7.01, 7.02, 7.03, 7.04, 7.05, 7.06, 7.07
7-11-18

Requestor:
Contact Info:

SBOT Board of Directors

Description of Rule: □ New Rule X Modification of Existing Rule
Communications about services; Publicly disseminated advertisements & solicitations;
Seeking employment & paying of related fees; Filing requirements; Exemptions to
filing requirements
Rules Affected by Proposal:
7.01, 7.02, 7.03, 7.04, 7.05, 7.06, 7.07
Assigned to:

Subcommittee- Johnson, Bresnen and Ducloux

Deadline to Initiate or Decline:

9-8-18

Completed:

Deadline to Publish in Texas Register:

3-1-19

Completed:

Deadline to Publish in Bar Journal:

3-1-19 (really 2-1-19)Completed:

End Date of Comment Period:

5-1-19

Date of Public Hearing(s):

4-18-19

Deadline for Committee Final Vote:

6-29-19

9-4-18

If declined: Date of Written Decision:

Completed:

Committee Referral to Board of Directors:
Other Notes:
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
RULE PROPOSAL DOCKETING STATEMENT
Docket No.:
Subject:
Request Received:

18-3
Confidentiality- Ethics Advice
5-8-18

Requestor:
Contact Info:

Committee Proposal

Description of Rule: □ New Rule X Modification of Existing Rule
To add an exception to permit disclosure of confidential information for the attorney to
obtain ethics advice
Rules Affected by Proposal:
1.05(c)
Assigned to:

Vincent Johnson

Deadline to Initiate or Decline:

N/A

If declined: Date of Written Decision:

N/A

Deadline to Publish in Texas Register:

12-11-18

Deadline to Publish in Bar Journal:

12-11-18(really

End Date of Comment Period:

11-1-18

Date of Public Hearing(s):

10-10-18

Deadline for Committee Final Vote:

12-30-18

Completed:

6-11-18

Completed:

8-31-18

11-1-18) Completed:

9-1-18

Completed:

Committee Referral to Board of Directors:
Other Notes:
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
RULE PROPOSAL DOCKETING STATEMENT
Docket No.:
Subject:
Request Received:

18-4
Diminished Capacity
5-8-18

Requestor:
Contact Info:

Committee Proposal

Description of Rule: X New Rule □ Modification of Existing Rule
Delete rule 1.02g and replace it with a new rule to specify the duties an attorney has
when the client has diminished capacity
Rules Affected by Proposal:
1.02(g)
Assigned to:

Vincent Johnson

Deadline to Initiate or Decline:

N/A

If declined: Date of Written Decision:

N/A

Deadline to Publish in Texas Register:

12-11-18

Deadline to Publish in Bar Journal:

12-11-18(really

End Date of Comment Period:

11-1-18

Date of Public Hearing(s):

10-10-18

Deadline for Committee Final Vote:

12-30-18

Completed:

6-11-18

Completed:

8-31-18

11-1-18) Completed:

9-1-18

Completed:

Committee Referral to Board of Directors:
Other Notes:
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
RULE PROPOSAL DOCKETING STATEMENT
Docket No.:
Subject:
Request Received:

18-1
Confidentiality- Child/Elder Abuse
5-8-18

Requestor:
Contact Info:

Committee Proposal

Description of Rule: □ New Rule X Modification of Existing Rule
To add child and elder abuse to the attorney’s duty to report under the rule

Rules Affected by Proposal:
1.05(e)
Assigned to:

Claude Ducloux

Deadline to Initiate or Decline:

N/A

If declined: Date of Written Decision:

N/A

Completed:

Deadline to Publish in Texas Register:

Completed:

Deadline to Publish in Bar Journal:

Completed:

End Date of Comment Period:
Date of Public Hearing(s):
Deadline for Committee Final Vote:

Completed:

Committee Referral to Board of Directors:
Other Notes: 18-1 “Tabled” at 6-11-18 meeting; Comments drafted and suggested in lieu of
having a rule change by Ducloux

9

TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
RULE PROPOSAL DOCKETING STATEMENT
Docket No.:
Subject:
Request Received:

18-2
Confidentiality- Substantial Bodily Harm
5-8-18

Requestor:
Contact Info:

Committee Proposal

Description of Rule: □ New Rule X Modification of Existing Rule
To remove the requirement that the bodily harm be “substantial” for an attorney to
have a duty to report
Rules Affected by Proposal:
1.05(e)
Assigned to:

Claude Ducloux

Deadline to Initiate or Decline:

N/A

If declined: Date of Written Decision:

N/A

Completed:

Deadline to Publish in Texas Register:

Completed:

Deadline to Publish in Bar Journal:

Completed:

End Date of Comment Period:
Date of Public Hearing(s):
Deadline for Committee Final Vote:

Completed:

Committee Referral to Board of Directors:
Other Notes: 18-2 “Continued to next meeting” at 6-11-18 meeting; Comments drafted and
suggested in lieu of having a rule change by Ducloux
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
RULE PROPOSAL DOCKETING STATEMENT
Docket No.:
Subject:
Request Received:

18-5
Candor Toward the Tribunal-child-elder abuse
May 8, 2018

Requestor:
Contact Info:

Committee Proposal

Description of Rule: □ New Rule X Modification of Existing Rule
To add child and elder abuse to the attorney’s duty to report under the rule

Rules Affected by Proposal:
3.03(a)(2)
Assigned to:

Claude Ducloux

Deadline to Initiate or Decline:

N/A

If declined: Date of Written Decision:

N/A

Completed:

Deadline to Publish in Texas Register:

Completed:

Deadline to Publish in Bar Journal:

Completed:

End Date of Comment Period:
Date of Public Hearing(s):
Deadline for Committee Final Vote:

Completed:

Committee Referral to Board of Directors:
Other Notes:

18-5 “Continued to next meeting” at 6-11-18 meeting;
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REPORT BY
THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
[date]
The Texas Committee on Disciplinary Rules and Referenda (Committee)
submits this report to the Texas Supreme Court. This report addresses a
proposed change to ____________, which change is outside the direct scope of
the Committee’s authority, but which the Committee believes, after review and
consideration, should be referred to the Court for consideration.
With this referral, the Committee has closed its review of the matter.
Background
[How CDRR came to this make this referral, including the date of the CDRR’s
action that decided to make the referral, any public comments received, and the
basis for concluding that a rule change was not the best solution]
Proposed Change
[Text of proposed change]
Discussion
[Additional explanation, if needed, to explain the choice of language, why the
change was most appropriate as indicated vs. other options, etc.]
Conclusion
[Closing commentary, if appropriate]
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Rule 1.05 Comment- Pre- Referendum
(Revised Comment without regard to any referendum)
Comment:
Confidentiality Generally
1. Both the fiduciary relationship existing between lawyer and client and the proper functioning of the
legal system require the preservation by the lawyer of confidential information of one who has employed
or sought to employ the lawyer. Free discussion should prevail between lawyer and client in order for the
lawyer to be fully informed and for the client to obtain the full benefit of the legal system. The ethical
obligation of the lawyer to protect the confidential information of the client not only facilitates the proper
representation of the client but also encourages potential clients to seek early legal assistance.
2. Subject to the mandatory disclosure requirements of paragraphs (e) and (f) the lawyer generally should
be required to maintain confidentiality of information acquired by the lawyer during the course of or by
reason of the representation of the client. This principle involves an ethical obligation not to use the
information to the detriment of the client or for the benefit of the lawyer or a third person. In regard to
an evaluation of a matter affecting a client for use by a third person, see Rule 2.02.
3. The principle of confidentiality is given effect not only in the Texas Disciplinary Rules of Professional
Conduct but also in the law of evidence regarding the attorney-client privilege and in the law of agency.
The attorney-client privilege, developed through many decades, provides the client a right to prevent
certain confidential communications from being revealed by compulsion of law. Several sound exceptions
to confidentiality have been developed in the evidence law of privilege. Exceptions exist in evidence law
where the services of the lawyer were sought or used by a client in planning or committing a crime or
fraud as well as where issues have arisen as to breach of duty by the lawyer or by the client to the other.
4. Rule 1.05 reinforces the principles of evidence law relating to the attorney-client privilege. Rule 1.05
also furnishes considerable protection to other information falling outside the scope of the privilege. Rule
1.05 extends ethical protection generally to unprivileged information relating to the client or furnished by
the client during the course of or by reason of the representation of the client. In this respect Rule 1.05
accords with general fiduciary principles of agency.
5. The requirement of confidentiality applies to government lawyers who may disagree with the policy
goals that their representation is designed to advance.
Disclosure for Benefit of Client
6. A lawyer may be expressly authorized to make disclosures to carry out the representation and generally
is recognized as having implied-in-fact authority to make disclosures about a client when appropriate in
carrying out the representation to the extent that the client's instructions do not limit that authority. In
litigation, for example, a lawyer may disclose information by admitting a fact that cannot properly be
disputed, or in negotiation by making a disclosure that facilitates a satisfactory conclusion. The effect of
Rule 1.05 is to require the lawyer to invoke, for the client, the attorney-client privilege when applicable;
but if the court improperly denies the privilege, under paragraph (c)(4) the lawyer may testify as ordered
by the court or may test the ruling as permitted by Rule 3.04(d).
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7. In the course of a firm's practice, lawyers may disclose to each other and to appropriate employees
information relating to a client, unless the client has instructed that particular information be confined to
specified lawyers. Sub-paragraphs (b)(1) and (c)(3) continue these practices concerning disclosure of
confidential information within the firm.
Use of Information
8. Following sound principles of agency law, subparagraphs (b)(2) and (4) subject a lawyer to discipline for
using information relating to the representation in a manner disadvantageous to the client or beneficial
to the lawyer or a third person, absent the informed consent of the client. The duty not to misuse client
information continues after the client-lawyer relationship has terminated. Therefore, the lawyer is
forbidden by subparagraph (b)(3) to use, in absence of the client's informed consent, confidential
information of the former client to the client's disadvantage, unless the information is generally known.
Discretionary Disclosure Adverse to Client
9. In becoming privy to information about a client, a lawyer may foresee that the client intends serious
and perhaps irreparable harm. To the extent a lawyer is prohibited from making disclosure, the interests
of the potential victim are sacrificed in favor of preserving the client's information--usually unprivileged
information--even though the client's purpose is wrongful. On the other hand, a client who knows or
believes that a lawyer is required or permitted to disclose a client's wrongful purposes may be inhibited
from revealing facts which would enable the lawyer to counsel effectively against wrongful action. Rule
1.05 thus involves balancing the interests of one group of potential victims against those of another. The
criteria provided by the Rule are discussed below.
10. Rule 503(d)(1), Texas Rules of Civil Evidence (Tex.R.Civ.Evid.), and Rule 503(d)(1), Texas Rules of
Criminal Evidence (Tex.R.Crim.Evid.), indicate the underlying public policy of furnishing no protection to
client information where the client seeks or uses the services of the lawyer to aid in the commission of a
crime or fraud. That public policy governs the dictates of Rule 1.05. Where the client is planning or
engaging in criminal or fraudulent conduct or where the culpability of the lawyer's conduct is involved,
full protection of client information is not justified.
11. Several other situations must be distinguished. First, the lawyer may not counsel or assist a client in
conduct that is criminal or fraudulent. See Rule 1.02(c). As noted in the Comment to that Rule, there can
be situations where the lawyer may have to reveal information relating to the representation in order to
avoid assisting a client's criminal or fraudulent conduct, and sub-paragraph (c)(4) permits doing so. A
lawyer's duty under Rule 3.03(a) not to use false or fabricated evidence is a special instance of the duty
prescribed in Rule 1.02(c) to avoid assisting a client in criminal or fraudulent conduct, and sub-paragraph
(c)(4) permits revealing information necessary to comply with Rule 3.03(a) or (b). The same is true of
compliance with Rule 4.01. See also paragraph (f).
12. Second, the lawyer may have been innocently involved in past conduct by the client that was criminal
or fraudulent. In such a situation the lawyer has not violated Rule 1.02(c), because to “counsel or assist”
criminal or fraudulent conduct requires knowing that the conduct is of that character. Since the lawyer's
services were made an instrument of the client's crime or fraud, the lawyer has a legitimate interest both
in rectifying the consequences of such conduct and in avoiding charges that the lawyer's participation was
culpable. Sub-paragraph (c)(6) and (8) give the lawyer professional discretion to reveal both unprivileged
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and privileged information in order to serve those interests. See paragraph (g). In view of Tex.R.Civ.Evid.
Rule 503(d)(1), and Tex.R.Crim.Evid. 503(d)(1), however, rarely will such information be privileged.
13. Third, the lawyer may learn that a client intends prospective conduct that is criminal or fraudulent. A
“crime” or “criminal act” under subparagraph (e) should be interpreted to include disclosure of statutorily
defined child abuse and elder abuse which are designated as criminal acts under existing statutes in the
lawyer’s jurisdiction. The lawyer's knowledge of the client's purpose may enable the lawyer to prevent
commission of the prospective crime or fraud. When the threatened injury is grave, the lawyer's interest
in preventing the harm may be more compelling than the interest in preserving confidentiality of
information. As stated in sub-paragraph (c)(7), the lawyer has professional discretion, based on
reasonable appearances, to reveal both privileged and unprivileged information in order to prevent the
client's commission of any criminal or fraudulent act. In some situations of this sort, disclosure is
mandatory. Thus, a lawyer’s duty extends to compliance under specific statutes requiring disclosure of
certain conduct, which may include statutorily defined child abuse and elder abuse under existing statutes
in the lawyer’s jurisdiction. See paragraph (e) and Comments 18-20.
14. The lawyer's exercise of discretion under paragraphs (c) and (d) involves consideration of such factors
as the magnitude, proximity, and likelihood of the contemplated wrong, the nature of the lawyer's
relationship with the client and with those who might be injured by the client, the lawyer's own
involvement in the transaction, and factors that may extenuate the client's conduct in question. In any
case, a disclosure adverse to the client's interest should be no greater than the lawyer believes necessary
to the purpose. Although preventive action is permitted by paragraphs (c) and (d), failure to take
preventive action does not violate those paragraphs. But see paragraphs (e) and (f). Because these rules
do not define standards of civil liability of lawyers for professional conduct, paragraphs (c) and (d) do not
create a duty on the lawyer to make any disclosure and no civil liability is intended to arise from the failure
to make such disclosure.
15. A lawyer entitled to a fee necessarily must be permitted to prove the services rendered in an action
to collect it, and this necessity is recognized by sub-paragraphs (c)(5) and (d)(2)(iv). This aspect of the rule,
in regard to privileged information, expresses the principle that the beneficiary of a fiduciary relationship
may not exploit the relationship to the detriment of the fiduciary. Any disclosure by the lawyer, however,
should be as protective of the client's interests as possible.
16. If the client is an organization, a lawyer also should refer to Rule 1.12 in order to determine the
appropriate conduct in connection with this Rule.
Client Under a Disability
17. In some situations, Rule 1.02(g) requires a lawyer representing a client under a disability to seek the
appointment of a legal representative for the client or to seek other orders for the protection of the client.
The client may or may not, in a particular matter, effectively consent to the lawyer's revealing to the court
confidential information and facts reasonably necessary to secure the desired appointment or order.
Nevertheless, the lawyer is authorized by paragraph (c)(4) to reveal such information in order to comply
with Rule 1.02(g). See also paragraph 5, Comment to Rule 1.03.
Mandatory Disclosure Adverse to Client
18. Rule 1.05(e) and (f) place upon a lawyer both professional obligations and legal obligations in certain
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situations to make disclosure in order to prevent certain serious crimes by a client or to prevent
involvement by the lawyer in a client's crimes or frauds. When a lawyer is required to reveal confidential
information, or reasonably believes that revelation of confidential information is required, the
information revealed should be done in a manner that protects the client while mitigating the harm the
revelation seeks to prevent. Except when such disclosure is required by law, or death or serious bodily
harm is likely to result, a lawyer's initial obligation is to attempt to dissuade the client from committing
the crime or fraud or to persuade the client to take corrective action; see Rule 1.02(d) and (e).
19. Because it is very difficult for a lawyer to know when a client's criminal or fraudulent purpose actually
will be carried out, the lawyer is required by paragraph (e) to act only if the lawyer has information “clearly
establishing” the likelihood of such acts and consequences. If the information shows clearly that the
client's contemplated crime or fraud is likely to result in death or serious injury, the lawyer must seek to
avoid those lamentable results by revealing information necessary to prevent the criminal or fraudulent
act. When the threatened crime or fraud is likely to have the less serious result of substantial injury to the
financial interests or property of another, the lawyer is not required to reveal preventive information but
may do so in conformity to paragraph (c)(7). See also paragraph (f); Rule 1.02(d) and (e); and Rule 3.03(b)
and (c).
20. Although a violation of paragraph (e) will subject a lawyer to disciplinary action, the lawyer's decisions
whether or how to act should not constitute grounds for discipline unless the lawyer's conduct was
required by law, or the lawyer’s conduct in the light of those decisions was unreasonable under all existing
circumstances as they reasonably appeared to the lawyer. This construction necessarily follows from the
fact that paragraph (e) bases the lawyer's affirmative duty to act on how the situation “reasonably
appears” to the lawyer, while that imposed by paragraph (f) arises only when a lawyer “knows” that the
lawyer's services have been misused by the client. See also Rule 3.03(b).
Withdrawal
21. If the lawyer's services will be used by the client in materially furthering a course of criminal or
fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.15(a)(1). After withdrawal, a lawyer's
conduct continues to be governed by Rule 1.05. The lawyer's duties of mandatory disclosure under
paragraph (e) are not affected by termination of the relationship. If disclosure during the relationship was
permissive, disclosure thereafter remains permissive under paragraphs (6), (7), and (8) if the further
requirements of such paragraph are met. Neither this Rule nor Rule 1.15 prevents the lawyer from giving
notice of the fact of withdrawal, and no rule forbids the lawyer to withdraw or disaffirm any opinion,
document, affirmation, or the like.
Other Rules
22. Various other Texas Disciplinary Rules of Professional Conduct permit or require a lawyer to disclose
information relating to the representation. See Rules 1.07, 1.12, 2.02, 3.03 and 4.01. In addition to these
provisions, a lawyer may be obligated by other provisions of statutes or other law to give information
about a client. Whether another provision of law supersedes Rule 1.05 is a matter of interpretation
beyond the scope of these Rules, but sub-paragraph (c)(4) protects the lawyer from discipline who acts
on reasonable belief as to the effect of such laws.
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Rule 1.05 Comment- Post-Referendum
(Revised Comment if other rules 1.02(g) and 1.16 are revised by referendum)
Comment:
Confidentiality Generally
1. Both the fiduciary relationship existing between lawyer and client and the proper functioning of the
legal system require the preservation by the lawyer of confidential information of one who has employed
or sought to employ the lawyer. Free discussion should prevail between lawyer and client in order for the
lawyer to be fully informed and for the client to obtain the full benefit of the legal system. The ethical
obligation of the lawyer to protect the confidential information of the client not only facilitates the proper
representation of the client but also encourages potential clients to seek early legal assistance.
2. Subject to the mandatory disclosure requirements of paragraphs (e) and (f) the lawyer generally should
be required to maintain confidentiality of information acquired by the lawyer during the course of or by
reason of the representation of the client. This principle involves an ethical obligation not to use the
information to the detriment of the client or for the benefit of the lawyer or a third person. In regard to
an evaluation of a matter affecting a client for use by a third person, see Rule 2.02.
3. The principle of confidentiality is given effect not only in the Texas Disciplinary Rules of Professional
Conduct but also in the law of evidence regarding the attorney-client privilege and in the law of agency.
The attorney-client privilege, developed through many decades, provides the client a right to prevent
certain confidential communications from being revealed by compulsion of law. Several sound exceptions
to confidentiality have been developed in the evidence law of privilege. Exceptions exist in evidence law
where the services of the lawyer were sought or used by a client in planning or committing a crime or
fraud as well as where issues have arisen as to breach of duty by the lawyer or by the client to the other.
4. Rule 1.05 reinforces the principles of evidence law relating to the attorney-client privilege. Rule 1.05
also furnishes considerable protection to other information falling outside the scope of the privilege. Rule
1.05 extends ethical protection generally to unprivileged information relating to the client or furnished by
the client during the course of or by reason of the representation of the client. In this respect Rule 1.05
accords with general fiduciary principles of agency.
5. The requirement of confidentiality applies to government lawyers who may disagree with the policy
goals that their representation is designed to advance.
Disclosure for Benefit of Client
6. A lawyer may be expressly authorized to make disclosures to carry out the representation and generally
is recognized as having implied-in-fact authority to make disclosures about a client when appropriate in
carrying out the representation to the extent that the client's instructions do not limit that authority. In
litigation, for example, a lawyer may disclose information by admitting a fact that cannot properly be
disputed, or in negotiation by making a disclosure that facilitates a satisfactory conclusion. The effect of
Rule 1.05 is to require the lawyer to invoke, for the client, the attorney-client privilege when applicable;
but if the court improperly denies the privilege, under paragraph (c)(4) the lawyer may testify as ordered
by the court or may test the ruling as permitted by Rule 3.04(d).
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7. In the course of a firm's practice, lawyers may disclose to each other and to appropriate employees
information relating to a client, unless the client has instructed that particular information be confined to
specified lawyers. Sub-paragraphs (b)(1) and (c)(3) continue these practices concerning disclosure of
confidential information within the firm.
Use of Information
8. Following sound principles of agency law, subparagraphs (b)(2) and (4) subject a lawyer to discipline for
using information relating to the representation in a manner disadvantageous to the client or beneficial
to the lawyer or a third person, absent the informed consent of the client. The duty not to misuse client
information continues after the client-lawyer relationship has terminated. Therefore, the lawyer is
forbidden by subparagraph (b)(3) to use, in absence of the client's informed consent, confidential
information of the former client to the client's disadvantage, unless the information is generally known.
Discretionary Disclosure Adverse to Client
9. In becoming privy to information about a client, a lawyer may foresee that the client intends serious
and perhaps irreparable harm. To the extent a lawyer is prohibited from making disclosure, the interests
of the potential victim are sacrificed in favor of preserving the client's information--usually unprivileged
information--even though the client's purpose is wrongful. On the other hand, a client who knows or
believes that a lawyer is required or permitted to disclose a client's wrongful purposes may be inhibited
from revealing facts which would enable the lawyer to counsel effectively against wrongful action. Rule
1.05 thus involves balancing the interests of one group of potential victims against those of another. The
criteria provided by the Rule are discussed below.
10. Rule 503(d)(1), Texas Rules of Civil Evidence (Tex.R.Civ.Evid.), and Rule 503(d)(1), Texas Rules of
Criminal Evidence (Tex.R.Crim.Evid.), indicate the underlying public policy of furnishing no protection to
client information where the client seeks or uses the services of the lawyer to aid in the commission of a
crime or fraud. That public policy governs the dictates of Rule 1.05. Where the client is planning or
engaging in criminal or fraudulent conduct or where the culpability of the lawyer's conduct is involved,
full protection of client information is not justified.
11. Several other situations must be distinguished. First, the lawyer may not counsel or assist a client in
conduct that is criminal or fraudulent. See Rule 1.02(c). As noted in the Comment to that Rule, there can
be situations where the lawyer may have to reveal information relating to the representation in order to
avoid assisting a client's criminal or fraudulent conduct, and sub-paragraph (c)(4) permits doing so. A
lawyer's duty under Rule 3.03(a) not to use false or fabricated evidence is a special instance of the duty
prescribed in Rule 1.02(c) to avoid assisting a client in criminal or fraudulent conduct, and sub-paragraph
(c)(4) permits revealing information necessary to comply with Rule 3.03(a) or (b). The same is true of
compliance with Rule 4.01. See also paragraph (f).
12. Second, the lawyer may have been innocently involved in past conduct by the client that was criminal
or fraudulent. In such a situation the lawyer has not violated Rule 1.02(c), because to “counsel or assist”
criminal or fraudulent conduct requires knowing that the conduct is of that character. Since the lawyer's
services were made an instrument of the client's crime or fraud, the lawyer has a legitimate interest both
in rectifying the consequences of such conduct and in avoiding charges that the lawyer's participation was
culpable. Sub-paragraph (c)(6) and (8) give the lawyer professional discretion to reveal both unprivileged
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and privileged information in order to serve those interests. See paragraph (g). In view of Tex.R.Civ.Evid.
Rule 503(d)(1), and Tex.R.Crim.Evid. 503(d)(1), however, rarely will such information be privileged.
13. Third, the lawyer may learn that a client intends prospective conduct that is criminal or fraudulent. A
“crime” or “criminal act” under subparagraph (e) should be interpreted to include disclosure of statutorily
defined child abuse and elder abuse which are designated as criminal acts under existing statutes in the
lawyer’s jurisdiction. The lawyer's knowledge of the client's purpose may enable the lawyer to prevent
commission of the prospective crime or fraud. When the threatened injury is grave, the lawyer's interest
in preventing the harm may be more compelling than the interest in preserving confidentiality of
information. As stated in sub-paragraph (c)(7), the lawyer has professional discretion, based on
reasonable appearances, to reveal both privileged and unprivileged information in order to prevent the
client's commission of any criminal or fraudulent act. In some situations of this sort, disclosure is
mandatory. Thus, a lawyer’s duty extends to compliance under specific statutes requiring disclosure of
certain conduct, which may include statutorily defined child abuse and elder abuse under existing statutes
in the lawyer’s jurisdiction. See paragraph (e) and Comments 18-20.
14. The lawyer's exercise of discretion under paragraphs (c) and (d) involves consideration of such factors
as the magnitude, proximity, and likelihood of the contemplated wrong, the nature of the lawyer's
relationship with the client and with those who might be injured by the client, the lawyer's own
involvement in the transaction, and factors that may extenuate the client's conduct in question. In any
case, a disclosure adverse to the client's interest should be no greater than the lawyer believes necessary
to the purpose. Although preventive action is permitted by paragraphs (c) and (d), failure to take
preventive action does not violate those paragraphs. But see paragraphs (e) and (f). Because these rules
do not define standards of civil liability of lawyers for professional conduct, paragraphs (c) and (d) do not
create a duty on the lawyer to make any disclosure and no civil liability is intended to arise from the failure
to make such disclosure.
15. A lawyer entitled to a fee necessarily must be permitted to prove the services rendered in an action
to collect it, and this necessity is recognized by sub-paragraphs (c)(5) and (d)(2)(iv). This aspect of the rule,
in regard to privileged information, expresses the principle that the beneficiary of a fiduciary relationship
may not exploit the relationship to the detriment of the fiduciary. Any disclosure by the lawyer, however,
should be as protective of the client's interests as possible.
16. If the client is an organization, a lawyer also should refer to Rule 1.12 in order to determine the
appropriate conduct in connection with this Rule.
Client Under a Disability
17. In some situations, Rule 1.02(g) requires a lawyer representing a client under a disability to seek the
appointment of a legal representative for the client or to seek other orders for the protection of the client.
The client may or may not, in a particular matter, effectively consent to the lawyer's revealing to the court
confidential information and facts reasonably necessary to secure the desired appointment or order.
Nevertheless, the lawyer is authorized by paragraph (c)(4) to reveal such information in order to comply
with Rule 1.02(g). See also paragraph 5, Comment to Rule 1.03.
Mandatory Disclosure Adverse to Client
18. Rule 1.05(e) and (f) place upon a lawyer both professional obligations and legal obligations in certain
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situations to make disclosure in order to prevent certain serious crimes by a client or to prevent
involvement by the lawyer in a client's crimes or frauds. When a lawyer is required to reveal confidential
information, or reasonably believes that revelation of confidential information is required, the
information revealed should be done in a manner that protects the client while mitigating the harm the
revelation seeks to prevent. Except when such disclosure is required by law, or death or serious bodily
harm is likely to result, a lawyer's initial obligation is to attempt to dissuade the client from committing
the crime or fraud or to persuade the client to take corrective action; see Rule 1.02(d) and (e).
19. Because it is very difficult for a lawyer to know when a client's criminal or fraudulent purpose actually
will be carried out, the lawyer is required by paragraph (e) to act only if the lawyer has information “clearly
establishing” the likelihood of such acts and consequences. If the information shows clearly that the
client's contemplated crime or fraud is likely to result in death or serious injury, the lawyer must seek to
avoid those lamentable results by revealing information necessary to prevent the criminal or fraudulent
act. When the threatened crime or fraud is likely to have the less serious result of substantial injury to the
financial interests or property of another, the lawyer is not required to reveal preventive information but
may do so in conformity to paragraph (c)(7). See also paragraph (f); Rule 1.02(d) and (e); and Rule 3.03(b)
and (c).
20. Although a violation of paragraph (e) will subject a lawyer to disciplinary action, the lawyer's decisions
whether or how to act should not constitute grounds for discipline unless the lawyer's conduct was
required by law, or the lawyer’s conduct in the light of those decisions was unreasonable under all existing
circumstances as they reasonably appeared to the lawyer. This construction necessarily follows from the
fact that paragraph (e) bases the lawyer's affirmative duty to act on how the situation “reasonably
appears” to the lawyer, while that imposed by paragraph (f) arises only when a lawyer “knows” that the
lawyer's services have been misused by the client. See also Rule 3.03(b).
Withdrawal
21. If the lawyer's services will be used by the client in materially furthering a course of criminal or
fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.15(a)(1). After withdrawal, a lawyer's
conduct continues to be governed by Rule 1.05. The lawyer's duties of mandatory disclosure under
paragraph (e) are not affected by termination of the relationship. If disclosure during the relationship was
permissive, disclosure thereafter remains permissive under paragraphs (6), (7), and (8) if the further
requirements of such paragraph are met. Neither this Rule nor Rule 1.15 prevents the lawyer from giving
notice of the fact of withdrawal, and no rule forbids the lawyer to withdraw or disaffirm any opinion,
document, affirmation, or the like.
Other Rules
22. Various other Texas Disciplinary Rules of Professional Conduct permit or require a lawyer to disclose
information relating to the representation. See Rules 1.07, 1.12, 2.02, 3.03 and 4.01. In addition to these
provisions, a lawyer may be obligated by other provisions of statutes or other law to give information
about a client. Whether another provision of law supersedes Rule 1.05 is a matter of interpretation
beyond the scope of these Rules, but sub-paragraph (c)(4) protects the lawyer from discipline who acts
on reasonable belief as to the effect of such laws.
Permitted Disclosure or Use When the Lawyer Seeks Legal Advice
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23. A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal advice
about the lawyer's responsibility to comply with these Rules. In most situations, disclosing or using
confidential information to secure such advice will be impliedly authorized for the lawyer to carry out the
representation. Even when the disclosure or use is not impliedly authorized, subparagraph (c)(9) allows
such disclosure or use because of the importance of a lawyer's compliance with these Rules.
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Proposed Comment
If Proposed Rule 1.16 is adopted, the Comment should read as follows:
1. The normal client-lawyer relationship is based on the assumption that the client,
when properly advised and assisted, is capable of making decisions about important matters.
However, maintaining the ordinary client-lawyer relationship may not be possible when the
client suffers from a mental impairment, is a minor, or for some other reason has a diminished
capacity to make adequately considered decisions regarding representation. In particular, a
severely incapacitated person may have no power to make legally binding decisions.
Nevertheless, a client with diminished capacity often can understand, deliberate on, and reach
conclusions about matters affecting the client's own well-being. For example, some people of
advanced age are capable of handling routine financial matters but need special legal protection
concerning major transactions. Also, some children are regarded as having opinions entitled to
weight in legal proceedings concerning their custody.
2. In determining the extent of the client's diminished capacity, the lawyer should
consider and balance such factors as the client's ability to articulate reasoning leading to a
decision, variability of state of mind, and ability to appreciate consequences of a decision; the
substantive fairness of a decision; and the consistency of a decision with the lawyer's knowledge
of the client's long-term commitments and values.
3. The fact that a client suffers from diminished capacity does not diminish the lawyer's
obligation to treat the client with attention and respect. Even if the client has a guardian or
other legal representative, the lawyer should, as far as possible, accord the client the normal
status of a client, particularly in maintaining communication. If a guardian or other legal
representative has been appointed for the client, however, the law may require the client's
lawyer to look to the representative for decisions on the client's behalf. If the lawyer represents
the guardian as distinct from the ward and is aware that the guardian is acting adversely to the
ward's interest, the lawyer may have an obligation to prevent or rectify the guardian's
misconduct.
4. The client may wish to have family members or other persons participate in
discussions with the lawyer; however, paragraph (a) requires the lawyer to keep the client's
interests foremost and, except when taking protective action authorized by paragraph (b), to
look to the client, not the family members or other persons, to make decisions on the client's
behalf. In matters involving a minor, whether the lawyer should look to the parents as natural
guardians may depend on the type of proceeding or matter in which the lawyer is representing
the minor.
Taking Protective Action
5. Paragraph (b) contains a non-exhaustive list of actions a lawyer may take in certain
circumstances to protect a client who does not have a guardian or other legal representative.
Such actions could include consulting with family members, using a reconsideration period to
permit clarification or improvement of circumstances, using voluntary surrogate decisionmaking tools such as existing durable powers of attorney, or consulting with support groups,
professional services, adult-protective agencies, or other individuals or entities that have the
ability to protect the client. In taking any protective action, the lawyer should be guided by such
factors as the client's wishes and values to the extent known, the client's best interests, and the
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goals of intruding into the client's decision-making autonomy to the least extent feasible,
maximizing client capacities, and respecting the client's family and social connections.
6. A client with diminished capacity also may cause or threaten physical, financial, or
other harm to third parties. In such situations, the client's lawyer should consult applicable law
to determine the appropriate response.
7. When a legal representative has not been appointed, the lawyer should consider
whether an appointment is reasonably necessary to protect the client's interests. Thus, for
example, if a client with diminished capacity has substantial property that should be sold for the
client's benefit, effective completion of the transaction may require appointment of a legal
representative. In addition, applicable law provides for the appointment of legal representatives
in certain circumstances. For example, the Texas Family Code prescribes when a guardian ad
litem, attorney ad litem, or amicus attorney should be appointed in a suit affecting the parentchild relationship, and the Texas Probate Code prescribes when a guardian should be appointed
for an incapacitated person. In many circumstances, however, appointment of a legal
representative may be more expensive or traumatic for the client than circumstances in fact
require. Evaluation of such circumstances is a matter entrusted to the lawyer's professional
judgment. In considering alternatives, the lawyer should be aware of any law that requires the
lawyer to advocate on the client's behalf for the action that imposes the least restriction.
Disclosure of the Client's Condition
8.
Disclosure of the client's diminished capacity could adversely affect the client's
interests. For example, raising the question of diminished capacity could, in some
circumstances, lead to proceedings for involuntary commitment. As with any client-lawyer
relationship, information relating to the representation of a client is confidential under Rule
1.05. However, when the lawyer is taking protective action, paragraph (b) of this Rule permits
the lawyer to make necessary disclosures. Given the risks to the client of disclosure, paragraph
(c) limits what the lawyer may disclose in consulting with other individuals or entities or in
seeking the appointment of a legal representative. At the very least, the lawyer should
determine whether it is likely that the person or entity consulted will act adversely to the client's
interests before discussing matters related to the client.
Emergency Legal Assistance
[9] In an emergency where the health, safety or a financial interest of a person with seriously
diminished capacity is threatened with imminent and irreparable harm, a lawyer may take legal action on
behalf of such a person even though the person is unable to establish a client-lawyer relationship or to
make or express considered judgments about the matter, when the person or another acting in good faith
on that person's behalf has consulted with the lawyer. Even in such an emergency, however, the lawyer
should not act unless the lawyer reasonably believes that the person has no other lawyer, agent or other
representative available. The lawyer should take legal action on behalf of the person only to the extent
reasonably necessary to maintain the status quo or otherwise avoid imminent and irreparable harm. A
lawyer who undertakes to represent a person in such an exigent situation has the same duties under
these Rules as the lawyer would with respect to a client.

[10] A lawyer who acts on behalf of a person with seriously diminished capacity in an
emergency should keep the confidences of the person as if dealing with a client, disclosing them
only to the extent necessary to accomplish the intended protective action. The lawyer should
disclose to any tribunal involved and to any other counsel involved the nature of his or her
relationship with the person. The lawyer should take steps to regularize the relationship or
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implement other protective solutions as soon as possible. Normally, a lawyer would not seek
compensation for such emergency actions taken.
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(Revised Comments for 1.02g)

Comment:
Scope of Representation
1. Both lawyer and client have authority and responsibility in the objectives and means of
representation. The client has ultimate authority to determine the objectives to be served by legal
representation, within the limits imposed by law, the lawyer's professional obligations, and the agreed
scope of representation. Within those limits, a client also has a right to consult with the lawyer about
the general methods to be used in pursuing those objectives. The lawyer should assume responsibility
for the means by which the client's objectives are best achieved. Thus, a lawyer has very broad
discretion to determine technical and legal tactics, subject to the client's wishes regarding such matters
as the expense to be incurred and concern for third persons who might be adversely affected.
2. Except where prior communications have made it clear that a particular proposal would be
unacceptable to the client, a lawyer is obligated to communicate any settlement offer to the client in a
civil case; and a lawyer has a comparable responsibility with respect to a proposed plea bargain in a
criminal case.
3. A lawyer should consult with the client concerning any such proposal, and generally it is for the client
to decide whether or not to accept it. This principle is subject to several exceptions or qualifications.
First, in class actions a lawyer may recommend a settlement of the matter to the court over the
objections of named plaintiffs in the case. Second, in insurance defense cases a lawyer's ability to
implement an insured client's wishes with respect to settlement may be qualified by the contractual
rights of the insurer under its policy. Finally, a lawyer's normal deference to a client's wishes concerning
settlement may be abrogated if the client has validly relinquished to a third party any rights to pass
upon settlement offers. Whether any such waiver is enforceable is a question largely beyond the scope
of these rules. But see comment 5 below. A lawyer reasonably relying on any of these exceptions in not
implementing a client's desires concerning settlement is, however, not subject to discipline under this
Rule.
Limited Scope of Representation
4. The scope of representation provided by a lawyer may be limited by agreement with the client or by
the terms under which the lawyer's services are made available to the client. For example, a retainer
may be for a specifically defined objective. Likewise, representation provided through a legal aid agency
may be subject to limitations on the types of cases the agency handles. Similarly, when a lawyer has
been retained by an insurer to represent an insured, the representation may be limited to matters
related to the insurance coverage. The scope within which the representation is undertaken also may
exclude specific objectives or means, such as those that the lawyer or client regards as repugnant or
imprudent.
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5. An agreement concerning the scope of representation must accord with the Disciplinary Rules of
Professional Conduct and other law. Thus, the client may not be asked to agree to representation so
limited in scope as to violate Rule 1.01, or to surrender the right to terminate the lawyer's services or
the right to settle or continue litigation that the lawyer might wish to handle differently.
6. Unless the representation is terminated as provided in Rule 1.15, a lawyer should carry through to
conclusion all matters undertaken for a client. If a lawyer's representation is limited to a specific matter
or matters, the relationship terminates when the matter has been resolved. If a lawyer has represented
a client over a substantial period in a variety of matters, the client may sometimes assume that the
lawyer will continue to serve on a continuing basis unless the lawyer gives notice to the contrary. Doubt
about whether a client-lawyer relationship still exists should be clarified by the lawyer, preferably in
writing, so that the client will not mistakenly suppose the lawyer is looking after the client's affairs when
the lawyer has ceased to do so. For example, if a lawyer has handled a judicial or administrative
proceeding that produced a result adverse to the client but has not been specifically instructed
concerning pursuit of an appeal, the lawyer should advise the client of the possibility of appeal before
relinquishing responsibility for the matter.
Criminal, Fraudulent and Prohibited Transactions
7. A lawyer is required to give an honest opinion about the actual consequences that appear likely to
result from a client's conduct. The fact that a client uses advice in a course of action that is criminal or
fraudulent does not, of itself, make a lawyer a party to the course of action. However, a lawyer may not
knowingly assist a client in criminal or fraudulent conduct. There is a critical distinction between
presenting an analysis of legal aspects of questionable conduct and recommending the means by which
a crime or fraud might be committed with impunity.
8. When a client's course of action has already begun and is continuing, the lawyer's responsibility is
especially delicate. The lawyer may not reveal the client's wrongdoing, except as permitted or required
by Rule 1.05. However, the lawyer also must avoid furthering the client's unlawful purpose, for example,
by suggesting how it might be concealed. A lawyer may not continue assisting a client in conduct that
the lawyer originally supposes is legally proper but then discovers is criminal or fraudulent. Withdrawal
from the representation, therefore, may be required. See Rule 1.15(a)(1).
9. Paragraph (c) is violated when a lawyer accepts a general retainer for legal services to an enterprise
known to be unlawful. Paragraph (c) does not, however, preclude undertaking a criminal defense
incident to a general retainer for legal services to a lawful enterprise.
10. The last clause of paragraph (c) recognizes that determining the validity or interpretation of a statute
or regulation may require a course of action involving disobedience of the statute or regulation or of the
interpretation placed upon it by governmental authorities.
11. Paragraph (d) requires a lawyer in certain instances to use reasonable efforts to dissuade a client
from committing a crime or fraud. If the services of the lawyer were used by the client in committing a
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crime or fraud, paragraph (e) requires the lawyer to use reasonable efforts to persuade the client to take
corrective action.
Client Under a Disability
12. Paragraph (a) assumes that the lawyer is legally authorized to represent the client. The usual
attorney-client relationship is established and maintained by consenting adults who possess the legal
capacity to agree to the relationship. Sometimes the relationship can be established only by a legally
effective appointment of the lawyer to represent a person. Unless the lawyer is legally authorized to act
for a person under a disability, an attorney-client relationship does not exist for the purpose of this rule.
13. If a legal representative has already been appointed for the client, the lawyer should ordinarily look
to the representative for decisions on behalf of the client. If a legal representative has not been
appointed, paragraph (g) requires a lawyer in some situations to take protective steps, such as initiating
the appointment of a guardian. The lawyer should see to such appointment or take other protective
steps when it reasonably appears advisable to do so in order to serve the client's best interests. See Rule
1.05(c)(4), d(1) and (d)(2)(i) in regard to the lawyer's right to reveal to the court the facts reasonably
necessary to secure the guardianship or other protective order.

27

The Supreme Court of Texas
CHIEF JUSTICE
NATHAN L. HECHT
JUSTICES
PAUL W. GREEN
PHIL JOHNSON
EVA M. GUZMAN
DEBRA H. LEHRMANN
JEFFREY S. BOYD
JOHN P. DEVINE
JEFFREY V. BROWN
JAMES D. BLACKLOCK

201 West 14th Street Post Office Box 12248 Austin TX 78711
Telephone: 512/463-1312
Facsimile: 512/463-1365

CLERK
BLAKE A. HAWTHORNE
GENERAL COUNSEL
NINA HESS HSU
ADMINISTRATIVE ASSISTANT
NADINE SCHNEIDER
PUBLIC INFORMATION OFFICER
OSLER McCARTHY

September 10, 2018

Mr. Lewis Kinard
Chair, Committee on Disciplinary Rules and Referenda
American Heart Association

Re:

Proposed Amendment to Comment 8, Rule 1.01, TDRPC

Dear Lewis:
The Supreme Court requests the Committee on Disciplinary Rules and Referenda to study
and make recommendations to the Court on the following matter:
Proposed Amendment to Comment 8, Rule 1.01, TDRPC. The Computer and Technology
Section and the Professional Development/Continuing Legal Education Committee of the State
Bar propose an amendment to Comment 8, Rule 1.01, TDRPC, set forth in the attached letter.
The Court is grateful for the Committee’s counsel and your leadership.
Sincerely,

Nathan L. Hecht
Chief Justice
Attachment

28

29

30

31

32

33

SUPPLEMENTAL REPORT BY THE STATE BAR OF TEXAS COMMITTEE ON THE
DISCIPLINARY RULES OF PROFESSIONAL CONDUCT
RULE PROVIDING EXCEPTIONS TO CONFLICTS OF INTEREST RULES FOR
NONPROFIT AND LIMITED PRO BONO LEGAL SERVICES
MAY 25, 2016
In December 2014, the State Bar of Texas Disciplinary Rules of Professional
Conduct Committee (Committee) recommended the adoption of a Rule that addresses
conflicts of interest arising from lawyers’ provision of pro bono legal services.1 Generally,
the Rule would facilitate the provision of pro bono legal services by (1) permitting a lawyer
to accept a pro bono representation unless the lawyer knows of a conflict of interest that
prohibits acceptance; (2) preventing the imputation of a conflict of interest that arises from
a lawyer’s provision of pro bono legal services, if the lawyer adequately protects the pro
bono client’s confidential information; and (3) preventing eligibility information collected
by limited pro bono legal services programs from creating conflicts of interest in certain
circumstances. The Committee’s recommendation was referred to the State Bar of Texas
Board Discipline and Client Attorney Assistance Program Committee (DCAAP) for
consideration. Members of the Committee and DCAAP spoke about the recommendation
in April 2015. DCAAP members then expressed concern about the Rule’s permitting a
lawyer in a firm with a lawyer who provided limited pro bono legal services to represent a
party averse to the pro bono client in the same matter that the client discussed with the
service provider.
In its next several meetings, Committee members discussed this concern.
Committee members also discussed the proposed Rule with other interested groups,
including the State Bar of Texas Pro Bono Working Group and the Texas Access to
Justice Commission. While recognizing that the contemplated representation might be
perceived as inappropriate, the Committee concluded that the proposed Rule should not
be amended. Specifically, it concluded that the risk that an actual conflict of interest would
arise is slight given the restricted scope of limited pro bono legal services, that the Rule
adequately protects against this risk, and that the Rule’s imputation provision is necessary
to facilitate the provision of limited pro bono legal services. This conclusion was
supported by other groups’ endorsements of the Rule as drafted.2 However, the
Committee believed that it should better explain the imputation provision and therefore
amended Comment 5 to the proposed Rule so that it reads as follows:
Because the limited nature of the services significantly reduces the risk of
conflicts of interest with other matters being handled by the lawyer’s firm,
paragraph (b) provides that a conflict of interest arising from a lawyer’s
representation covered by this Rule will not be imputed to the lawyers in the
pro bono lawyer’s firm if the pro bono lawyer complies with subparagraphs
1

See Report, attached as Exhibit 1.

2

See Letter of Support from the Pro Bono Working Group, attached as Exhibit 2; Resolution of the Texas
Access to Justice Commission, attached as Exhibit 3.
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(b)(1) and (2). Therefore, by virtue of paragraph (b), a lawyer’s provision of
limited pro bono legal services does not preclude the lawyer’s firm from
undertaking or continuing the representation of a client with interests averse
to a client receiving the services.
With this amendment, the Committee again recommends the addition of its
proposed Rule providing exceptions to conflicts of interest rules for nonprofit and limited
pro bono legal services.

2
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EXHIBIT 1
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REPORT BY THE STATE BAR OF TEXAS COMMITTEE ON THE DISCIPLINARY
RULES OF PROFESSIONAL CONDUCT
RULE PROVIDING EXCEPTIONS TO CONFLICTS OF INTEREST RULES FOR
NONPROFIT AND LIMITED PRO BONO LEGAL SERVICES
DECEMBER 12, 2014
The State Bar of Texas Committee on the Disciplinary Rules of Professional
Conduct (Committee) submits this report to the State Bar President and Board of
Directors. The Committee recommends the addition of a Rule that addresses conflicts
of interests that arise from lawyers’ provision of pro bono legal services. It further
recommends that the Rule, if adopted, be added to Part VI of the Rules, which concerns
public service. This recommendation replaces the Committee’s 2010 recommendation
that proposed Rule 6.05, which also addressed these conflicts of interest, be adopted.1
Overview
The Committee’s proposed Rule was inspired by Model Rule 6.5.2 The Model
Rule was added in response to concern that strict application of conflict of interest rules
may deter lawyers from volunteering to provide pro bono legal services.3 Sharing this
concern, the Committee endeavored to draft a similar rule.
To begin, the Committee requested that the Supreme Court ask people in Texas
who are involved in providing equal access to justice and pro bono legal services to
review Model Rule 6.5 to determine whether the Rule (1) is consistent with procedures
already governing voluntary pro bono representation; (2) conflicts with how voluntary
pro bono plans are administered in Texas; and (3) sufficiently addresses the conflict of
interest problems pro bono representation presents or, on the other hand, provides too
great an exception to general conflict of interest requirements. Subsequently, such
people were added to, or identified on, the Committee, and it undertook a review of
Model Rule 6.5.
The Committee found that the Model Rule’s first provision, which generally
permits a lawyer to accept a pro bono representation unless the lawyer knows of a
conflict of interest that prohibits acceptance, was well considered and should be
included in a Texas rule without substantive changes. However, the Committee found
that the Model Rule’s second provision, which generally prevents the imputation of
1

See Report by the State Bar of Texas Committee on Texas Disciplinary Rule of Professional Conduct
Rule 6.05 (New Rule), attached as Exhibit A. Please note that proposed Rule 6.05 was not part of the
2011 referendum on proposed amendments to the Disciplinary Rules.
2

A comparison of the Committee’s Rule and its Model Rule analogue, Rule 6.5, appears in Exhibit B.

3

For a discussion of the conflict of interest problems involved with voluntary lawyer programs, see,
Rachel Brill and Rochelle Sparko, Limited Legal Services and Conflicts of Interest: Unbundling in the
Public Interest, 16 GEORGETOWN JOURNAL OF LEGAL ETHICS 553 (2003).
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conflicts of interest that arise from a lawyer’s provision of pro bono legal services, to be
too broad. It therefore concluded that a similar Texas rule should prevent imputation
only when specified conditions are satisfied, balancing (1) concerns of affiliated lawyers’
that they will be prohibited from accepting future representations by conflicts created by
pro bono work undertaken by one of them and (2) interests of pro bono clients in the
confidentiality of information they disclose. The Committee further found that Model
Rule 6.5 did not address unique problems caused by nonprofit legal services
organizations’ collection and possession of eligibility information applicants for services
must provide. Finally, the Committee found that the Model Rule did not sufficiently
define the kinds of services such a rule should target or clearly indicate that lawyers
working in the same pro bono program were not necessarily working in the same firm.
Each of these findings is reflected in the Committee’s proposed Rule.
The Committee is comfortable that the modifications suggested by its
recommended Rule advance the purposes underlying the Model Rule while protecting
the interests of people who may need to use voluntary pro bono legal services.
Notably, other states have adopted variations of Model Rule 6.5 more suited to their
particular needs.4
Paragraph (a)
Paragraph (a) in Model Rule 6.5 combines a broad (and, in the Committee’s
opinion, incomplete) definition of the targeted services with an exemption from Model
Rules concerning conflicts of interest. For clarity, the Committee has defined the
targeted services separately, in paragraph (d).
The limitations on representation in Texas Rules 1.06, 1.07, and 1.09 effectively
require lawyers to perform conflict checks so as not to accept a representation that
conflicts with the interests of a current or former client, in reference to a client of both an
individual lawyer and of lawyers in the same firm with that lawyer. Lawyers who
perform the specific type of pro bono legal services defined in this Rule will often do so
in the field, such as at sites established to help victims of natural disasters or at a
weekend legal clinic. These lawyers will not have the luxury of time or access to the
records needed to perform conflict checks. In such situations, these lawyers are
prohibited by the proposed Rule from providing the limited pro bono representation only
if they actually know of prohibiting conflicts when the representation presents itself,
without performing a conflict check.

4

See, e.g., New York Rule 6.5, Participation in Limited Pro Bono Legal Services Programs; New
Hampshire Rule 6.5, Nonprofit and Court-Annexed Limited Legal Services Programs.
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Paragraph (b)
Paragraph (b) provides a way for a lawyer who supplies limited pro bono legal
services contemplated by this Rule to prevent the imputation of conflicts associated with
that representation to other lawyers in the lawyer’s firm. The lawyer simply has to make
sure that confidential information of the pro bono client is not accessible to the other
lawyers. Thus, the lawyer who volunteers at a covered program can take steps to avoid
tainting the other lawyers at the lawyer’s firm with confidential information the lawyer
learns in the representation. Depending on the circumstances, a lawyer may shield
them from exposure to potential conflicting information simply by not taking the
information back to the lawyer’s office or by not storing it in the lawyer’s client files or
database of the lawyer’s firm, legal department, or agency.
A lawyer who provides limited pro bono services will be prohibited from
representing other clients due to confidential information learned from the pro bono
client, but this prohibition will not be imputed to other lawyers in the same firm unless
the confidential information is effectively shared with them. If the pro bono lawyer, for
example, places the pro bono client’s confidential information into the firm database, it is
effectively shared with the rest of the firm. This exception is a major difference between
fee-based representation and pro bono representation. In the former, the knowledge of
confidential client information by one lawyer is imputed to all lawyers in the firm,
whether or not they actually have that knowledge.
Paragraph (c)
Paragraph (c) extends the scope of the proposed Rule beyond that of its Model
Rule analogue to deal with the possession of eligibility information by legal services
organizations. Its goal is to provide a means for preventing the possession of eligibility
information from being used to disqualify legal services staff and pro bono lawyers from
representing other clients.
People who seek pro bono legal services typically need to establish their
eligibility for such services. Eligibility is generally based on financial, immigration, and
residence criteria determined by funders such as the Texas Access to Justice
Foundation, which administers funds from the Interest on Lawyers Trust Accounts
program and other sources. This information exceeds, in its sensitivity, the kind of
information a prospective client will usually share with a lawyer when seeking
representation.
Merely gathering such information can, under a strict reading of the Rules, create
a potential conflict of interest involving the applicant and other parties to the same or a
substantially related legal matter. This conflict is imputed to every lawyer in the legal
services organization. Indeed, even if an applicant is determined to be ineligible and is
turned away before any legal services are provided, and the eligibility information is
segregated or stored in a way that makes it inaccessible to the legal staff of the
organization and its volunteer lawyers, the organization has no way of avoiding the
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potential conflict of interest the information creates. Moreover, disingenuous parties too
often apply for legal aid knowing they are ineligible solely to prevent their adversaries
from accessing free legal services from the organization. These bad faith applications
create false conflicts and block access to legal services for the second applicant
because, in most of these cases, no alternative sources of free legal assistance are
available.
Paragraph (c) provides that such eligibility information will not create a conflict of
interest in certain situations. Subparagraphs (1) and (2) provide clear means for
determining when the eligibility information does not pose a basis for a conflict. The first
provides that, if the information is not material to the legal matter, then that information
will not create a conflict. The second, an advance waiver to using confidential eligibility
information as a basis for disqualification, is a new concept to the Texas Rules. The
Committee’s inspiration for this inclusion came from the following comment to the Model
Rule concerning prospective clients:
A lawyer may condition a consultation with a prospective client on the
person's informed consent that no information disclosed during the
consultation will prohibit the lawyer from representing a different client in
the matter. See Rule 1.0(e) for the definition of informed consent. If the
agreement expressly so provides, the prospective client may also consent
to the lawyer's subsequent use of information received from the
prospective client.
As significant is that the Professional Ethics Committee (PEC) endorsed such advance
waivers in its Opinion 608, which considered conflicts of a lawyer working for a legal
services organization. The PEC concluded as follows:
A lawyer for a legal services organization is permitted under the Texas
Disciplinary Rules of Professional Conduct to represent a client in a child
custody matter against an adverse party who had unsuccessfully applied
for services of the legal services organization in the same matter, provided
that the unsuccessful applicant had consented in writing, after appropriate
disclosure by the organization of the relevant circumstances, that the
provision of limited information requested by the organization to determine
financial eligibility in the intake screening process would not by itself result
in restricting the legal services organization or its lawyers from providing
services to other persons who might be adverse to the unsuccessful
applicant.
The PEC, in the absence of specifically relevant Texas Rules, fashioned its
guidance out of a painstaking analysis of the current conflicts Rules. While certainly
helpful in providing this guidance for legal services organizations, Opinion 608, like all
ethics opinions, addressed only the factual scenarios presented. The Committee’s
proposed Rule, incorporating the scenarios addressed in Opinion 608, also provides
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guidance for potential conflict scenarios with pro bono representation not dealt with in
that opinion.
Paragraph (d)
Paragraph (d) supplies the definition of “limited pro bono legal services” for the
Rule. It is designed to make clear the circumstances under which the narrow conflict of
interest exceptions provided by this Rule apply: those where a lawyer offering limited
pro bono legal services does not have the opportunity to perform a standard check for
conflicts. If the lawyer takes on any other type of pro bono representation, then it does
not qualify for the exemptions provided by this Rule. For example, a lawyer who
attends a bar association legal aid clinic, agrees to help a client obtain a divorce, and
assists that client over a multi-week or multi-month time period, has time to check for
potential conflicts of interest and therefore is not providing “limited pro bono legal
services” contemplated by this Rule. The legal services must be completed prior to the
lawyer having such an opportunity or they will not qualify as “short-term services.”
Additionally, to avoid creating an unintended opening for fee-based legal service
providers, the Committee has made clear in the Rule that this Rule’s exception applies
only when the services are provided without any expectation of either extended
representation or legal fees from the client.
Paragraph (e)
Paragraph (e) clarifies that volunteer lawyers merely working through the same
legal services program at the same time as the lawyer providing the services are not
deemed to be in a firm for the purposes of this Rule. This means, for example, that a
group of lawyers who are not otherwise practicing law together as a firm may assemble
at a location, such as natural disaster shelter, and confer with each other as necessary.
Nor will the personal prohibition of a lawyer participating in the program be imputed to
other lawyers solely because they are participating in the same program, unless there is
another basis for barring representation, such as when lawyers in the same program
are also in the same firm.
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REPORT BY
THE STATE BAR OF TEXAS COMMITTEE ON
TEXAS DISCIPLINARY RULE OF PROFESSIONAL CONDUCT
RULE 6.05 (NEW RULE)
The State Bar of Texas Committee on the Texas Disciplinary Rules of
Professional Conduct (Committee) submits this report to the Texas Supreme
Court, to Roland Johnson, Texas State Bar President, and to the Board of
Directors of the State Bar. This report addresses a new proposed Rule 6.05, to
be added to those Rules that deal with public service and are currently located in
Part VI. This recommendation supplements the Committee’s prior
recommendations regarding other Rules in current Part VI.1
The Committee’s Rule 6.05 as compared with ABA Rule 6.5 appears in
Attachment A. The current Texas Rules has no equivalent of Rule 6.05, nor did
the Court-appointed Task Force make a recommendation regarding Rule 6.05.
Overview
When the Committee submitted its initial report on the Rules regarding the
duties and responsibilities of a lawyer engaged in public service legal work, it
believed that ABA Rule 6.5 seemed to be an excellent idea. The ABA Rule was
added in response to the concern that strict application of the conflict of interest
rules may deter lawyers from serving as volunteers in programs that provide
legal services pro bono. However, ABA Rule 6.5 provides a very broad
exception to conflict of interest prohibitions that are at the core of the fiduciary
duty a lawyer owes a client and that are imputed to other lawyers with whom the
lawyer practices.2
Before adopting this Rule, the Committee concluded that those in Texas
knowledgeable about the process of providing equal access to justice and with
providing legal services pro bono should look at this ABA Rule initially and decide
whether the ABA Rule (1) matches any procedures already governing voluntary
pro bono representation; (2) poses any problems with how voluntary pro bono
plans are being administered in Texas; and (3) sufficiently addresses the conflict
1

In its original report, the Committee made the following recommendations regarding the Rules in
current Part VI:
1.
Move current Texas Rule 1.13 to make it 6.02 and then amend it in order to
make it substantially identical to ABA 6.3
2.
Adopt ABA 6.4 (making it Texas 6.03) with only one change
3.
Not adopt ABA 6.1
4.
Keep current Texas Rule 6.01, which is identical to ABA Rule 6.2

2

For a discussion of the conflict of interest problems involved with voluntary lawyer programs,
see, Rachel Brill and Rochelle Sparko, Limited Legal Services and Conflicts of Interest:
Unbundling in the Public Interest, 16 GEORGETOWN JOURNAL OF LEGAL ETHICS 553
(2003).

1

43

of interest problems in pro bono representation, or on the other hand, provides
too great an exception to general conflict of interest requirements.
Therefore, the Committee recommended that the Supreme Court send
ABA Rule 6.5 to those in Texas who are most involved in providing equal access
to justice. After that time, the Committee became equipped to consider the
issues with ABA Rule 6.5 and is comfortable that the modifications afforded by its
recommended Rule 6.05 advance the purposes underlying the Model Rule while
protecting the interests of members of the public who may need to use voluntary
pro bono legal services.
Working with the goals of Rule 6.05 and the approach taken by the ABA
posed three major problems. First, the Committee recognized—through the pro
bono experiences of many of its members—that an individual lawyer may be
deterred from providing free legal services even at a help desk or disaster relief
center by pressure from affiliated lawyers who may fear that they will be
prohibited from taking a future fee-based representation due to conflicts created
by the one lawyer’s pro bono work out of the office. Second, the relaxation of the
prohibitions on representation in the various conflicts Rules (e.g., Rules 1.06,
1.07, 1.09, and the new 1.17), on both the lawyer providing the pro bono
representation and affiliated lawyers, would need to be carefully crafted so as to
provide protection to the pro bono clients consistent with that provided to feepaying clients. Third, although the Committee immediately recognized problems
with the ABA formulation, virtually every state that has adopted a pro bono legal
services Rule has tracked the ABA language, providing no guidance for
deviation. New York has substantially amended ABA Rule 6.5, and the
Committee was guided by its innovation (due to New York using the Model Rule
numbering and format, strict adherence to New York’s language was not possible
and, for other reasons, was not desirable).
The Committee concluded that it could address all three problems by
following the general approach of the ABA in making this an unconventional
disciplinary Rule. That is, by its language, the Rule neither prohibits nor requires
specific behavior but instead provides a narrow exception to certain provisions of
indicated conflicts Rules. Also, the Committee believed it could curtail abuse of
the lifting of some of the representation prohibitions in the indicated conflicts
Rules with a careful definition of kind of services targeted, which is not fully
developed in the ABA Rule. Finally, the Committee has provided protection for
the pro bono client that is simply missing in the ABA Rule.
Paragraph (a)
Paragraph (a) in ABA Rule 6.5 combines a broad (and, in the Committee’s
opinion, incomplete) definition of the targeted services with an exemption from
Model Rules 1.6 1.9(a), and 1.10. For clarity, the Committee has defined the
targeted services separately, in paragraph (d). As the ABA Model Rules place
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aspects of the conflicts Rules in different places than do the Texas Rules (for
example, the ABA addresses imputation to affiliated lawyers in its Rule 1.10,
while the Texas Rules do so within each Rule, when it applies), the references in
ABA Rule 6.5 are simply unworkable for Texas. Moreover, the equivalent Texas
Rule numbers may not simply be substituted, as exemptions are provided only
for limited portions of the indicated conflicts Rules.
In paragraph (a), a majority of the Committee voted to deviate from strict
disciplinary Rule format (e.g., “a lawyer shall” or “a lawyer shall not”) mainly to
exert a visual appeal to lawyers to provide pro bono legal services. Those opting
for this format believed that lawyers would be discouraged by strictly prohibiting
or mandatory language. The Committee considered making this a purely
permissive “Rule” with “may” (as in proposed new Rule 6.02, “A lawyer may
serve as a director, officer, or member of an organization involved in reform of
the law or its administration notwithstanding that the reform may affect the
interests of a client of the lawyer.“), but decided that its proposal was more
clearly an exception.
The limitations on representation in Rules 1.06, 1.07, 1.09, and proposed
1.17 effectively require lawyers to perform conflicts checks so as not to take on a
representation that conflicts with a representation of a current or former client,
both of the individual lawyer or lawyers affiliated with that lawyer. Lawyers who
perform pro bono legal services as defined in this Rule will often do so in “the
field,” such as at impromptu sites established to help victims of natural disasters
or at a weekend legal clinic. These lawyers will not have the luxury of time or
access to the requisite records to perform conflicts checks. Thus, the lawyers
are prohibited from taking the pro bono representation only if they actually know
at the time of prohibiting conflicts, without performing a conflicts check. A
comment will explain that, if they have simply forgotten and, in the fullness of
time, might have recalled a conflict, they may use the exemption provided by this
Rule.
A comment will also explain that, if, in the brief amount of time a lawyer
will spend on the services defined in this Rule, the lawyer learns of a conflict that
prohibits the lawyer’s personal representation of the pro bono client, then the
lawyer must take the same steps as Rule 1.06, 1.07, and 1.09 provide for a feepaying client. New York, one of the few states to vary from the ABA Model Rule
1.6, has this as a specific provision.3

3

New York’s rule provides as follows: “(e) This Rule shall not apply where the court before which
the matter is pending determines that a conflict of interest exists or, if during the course of the
representation, the lawyer providing the services becomes aware of the existence of a conflict of
interest precluding continued representation.”
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Paragraph (b)
Paragraph (b) provides a way for the lawyer who supplies limited pro bono
legal services contemplated by this Rule to prevent the imputation of conflicts
associated with that representation to affiliated lawyers. The lawyer simply has
to make sure that confidential information of the pro bono client (or the
prospective pro bono client, if the representation does not occur) is not
accessible to affiliated lawyers. Thus, the lawyer who volunteers at a covered
program should intend at the outset to take steps to avoid tainting affiliated
lawyers with confidential information the lawyer learns in the representation.
Depending on the circumstances, a lawyer may shield affiliated lawyers from
exposure to potential conflicting information simply by not storing confidential
information from the limited assistance client in the lawyer’s client files or
database of the lawyer’s firm, legal department, or agency.
While the lawyer who provides the limited pro bono services will be
prohibited from representing other clients due to confidential information learned
from the pro bono client to the same extent as if the pro bono client were a feepaying client, this prohibition will not be imputed to affiliated lawyers unless the
confidential information is effectively shared with them. If the pro bono lawyer,
for example, places the pro bono client’s confidential information into the firm
database, it is effectively shared with affiliated lawyers. This is a major difference
between fee-based representation and pro bono representation. In the former,
the knowledge of confidential client information by one lawyer is imputed to
affiliated lawyers, whether or not they actually have that knowledge.
Paragraph (c)
People who seek pro bono legal services typically need to establish their
eligibility for such services. Eligibility is generally based on financial, immigration,
and residence criteria as determined by funders such as the Texas Access to
Justice Foundation, which administers funds from the Interest on Lawyers Trust
Accounts program and other sources, and such criteria are mandatory conditions
under which the sponsoring organization may use grant funds to provide free
legal assistance through its staff and volunteers. This information exceeds, in its
sensitivity, the kind of information a prospective client will usually share with a
lawyer under Rule 1.17. Applicants for free legal assistance must be determined
eligible before even receiving the assistance. Accordingly, greater protection is
afforded the eligibility information of the pro bono client than the information of
the non-pro bono prospective client, in that Rule 1.17 permits a lawyer to
condition a discussion with a prospective client on a waiver as to the use of
confidential information imparted in that discussion. Such a waiver prevents a
prospective client from unilaterally creating a prohibition on a lawyer or law firm's
representation of an opposing party simply by sharing confidential information.
No waiver is possible with the prospective pro bono client because of the nature
of the information and the different goals of the pro bono client (who needs to
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obtain limited legal services in often emergency situations) and the fee-paying
client (who may simply be assessing a number of lawyers for the most desirable,
given the issues and circumstances).
Paragraph (c), then absolutely prevents the lawyer from using the pro
bono client’s eligibility information to the disadvantage of the individual, whether
or not the individual becomes a pro bono client. In reality, the lawyer who
provides the pro bono services may never have access to such information.
However, a lawyer in an impromptu setting may need to make eligibility
determinations on the spot in accordance with the eligibility guidelines of the
funding source sponsoring the event. A comment will explain that the mere
receipt of such information by the lawyer, when the prospective client is rejected
and not helped, will not create a conflict of interest for the lawyer regarding a
different representation in the same or a substantially related matter.
Rules 1.05 and 1.17 continue to apply to protect any confidential
information provided during the eligibility interview and limit the lawyer’s ability to
undertake a representation based on information other than that required to
establish eligibility or where the same information is material to an issue in the
representation. Once the lawyer has agreed to provide legal services, then all of
the disciplinary Rules apply to the relationship except as expressly stated in this
Rule.
Paragraph (d)
Paragraph (d) supplies the definition of “limited pro bono legal services”
for the Rule. It is designed to make clear the circumstances under which the
narrow exceptions provided by this Rule apply: those where a lawyer does not
have the opportunity to perform a standard check for conflicts. If the lawyer
takes on any other type of pro bono representation, then it does not qualify for
the exemptions provided by this Rule. For example, a lawyer who attends a bar
association legal aid clinic, agrees to help a client obtain a divorce, and assists
that client with the various steps over a multi-week or multi-month time period,
has plenty of time to return to the office and check for potential conflicts of
interest and therefore exceeds the “limited pro bono legal services” contemplated
by this Rule. The legal services must be completed prior to the lawyer having
such an opportunity or they will not qualify as “short-term services.”
Additionally, in order to avoid creating an unintended opening for feebased legal service providers, the Committee has made clear in the Rule that this
Rule’s exception applies only when the services are provided without any
expectation of either extended representation or legal fees from the client.
New York’s version of ABA Rule 6.5 contains a separate definition of the
services to be affected by its Rule. The committee in New York formed to
recommend changes to its Rules based on the 2003 Model Rules (previously,
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New York still had the ABA Model Code, not even the 1983 Model Rules)
essentially suggested the ABA version. New York’s court, however, added three
provisions, a separate definition being one of them.4
Paragraph (e)
Paragraph (e) clarifies that “affiliated” in reference to other lawyers than
the lawyer providing the pro bono legal services does not include other volunteer
lawyers merely working through the same legal services program at the same
time as the lawyer providing the services. Thus, the lawyer providing the
services does not have to be concerned about safeguarding confidential client
information of the pro bono legal services clients or applicants. This means, for
example, that a group of lawyers who are otherwise unaffiliated may assemble at
a location, such as natural disaster shelter, and confer with each other as
necessary. Nor will the personal prohibition of a lawyer participating in the
program be imputed to other lawyers solely because they are participating in the
same program, unless there is another basis for barring representation, such as
when lawyers in the same program are also in the same firm.

4

New York’s definition is as follows: “(c) Short-term limited legal services are services providing
legal advice or representation free of charge as part of a program described in paragraph (a) with
no expectation that the assistance will continue beyond what is necessary to complete an initial
consultation, representation or court appearance.”
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ATTACHMENT A:
RULE 6.05—ABA & COMMITTEE PROPOSED
ABA Version
Rule 6.5 Nonprofit and Court-annexed
Limited Legal Services Programs
(a) A lawyer who, under the auspices of a
program sponsored by a nonprofit
organization or court, provides short-term
limited legal services to a client without
expectation by either the lawyer or the
client that the lawyer will provide
continuing representation in the matter:
(1) is subject to Rules 1.7 and
1.9(a) only if the lawyer knows that
the representation of the client
involves a conflict of interest; and
(2) is subject to Rule 1.10 only if
the lawyer knows that another
lawyer associated with the lawyer
in a law firm is disqualified by Rule
1.7 or 1.9(a) with respect to the
matter.

Proposed Committee Version
Rule 6.05 Pro Bono Legal Service
Programs
(a)
The conflicts of interest limitations
on representation in Rules 1.06, 1.07,
1.09, and 1.17 do not prohibit a lawyer
from providing limited pro bono legal
services unless the lawyer knows at the
time the services are provided that the
lawyer would be prohibited by those
limitations from providing the services.
(b)
If the lawyer providing limited pro
bono legal services maintains any
confidential information of the limited
assistance client or prospective client in a
manner that would render that information
inaccessible by lawyers affiliated with that
lawyer, conflicts of interest in Rules 1.06,
1.07, 1.09, and 1.17 shall not be imputed
to those affiliated lawyers.
(c)
A lawyer who receives confidential
information provided by an applicant or
prospective client required for a
determination of eligibility for limited pro
bono legal services or for free legal
services from a program sponsored by a
court, bar association, accredited law
school, or an organization funded by the
IOLTA program, shall not use that
information to the disadvantage of the
applicant or prospective client, except as
required by Rule 1.05.
(d)
As used in this rule, “limited pro
bono legal services” means legal services
that are:
(1)
provided through a pro bono
or assisted pro se program
sponsored by a court, bar
association, accredited law school,
nonprofit legal services program,
or nonprofit organization funded
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ATTACHMENT A:
RULE 6.05—ABA & COMMITTEE PROPOSED
ABA Version

Proposed Committee Version
through the Interest on Lawyers
Trust Account (IOLTA) program;
(2)
short-term services such as
legal advice or other brief
assistance with pro se documents
or transactions, provided either in
person or by phone, hotline,
internet, or video conferencing;
and
(3)
provided without any
expectation of extended
representation of the limited
assistance client or of receiving
any legal fees in that matter.
(e)
As used in this rule, “affiliated”
does not include mere association
through a pro bono or assisted pro se
program sponsored by a court, bar
association, accredited law school,
nonprofit legal services program, or
nonprofit organization funded through the
Interest on Lawyers Trust Account
(IOLTA) program.

50

EXHIBIT B

51

1
Conflict of Interest Exceptions for Nonprofit and Limited Pro Bono Legal Services
Texas Rule Language

Proposed Comments to Texas Rule
[1] Nonprofit legal services organizations, courts, law schools,
and bar associations have programs through which lawyers
provide short-term limited legal services typically to help lowincome persons address their legal problems without further
representation by the lawyers. In these programs, such as
legal-advice hotlines, advice-only clinics, disaster legal
services, or programs providing guidance to self-represented
litigants, a client-lawyer relationship is established, but there is
no expectation that the relationship will continue beyond the
limited consultation and there is no expectation that the lawyer
will receive any compensation from the client for the services.
These programs are normally operated under circumstances
in which it is not feasible for a lawyer to check for conflicts of
interest as is normally required before undertaking a
representation.
[2] Application of the conflict-of-interest rules is deterring
lawyers from participating in these programs, preventing
persons of limited means from obtaining much needed legal
services. To facilitate the provision of free legal services to
the public, this Rule creates narrow exceptions to the conflictof-interest rules for limited pro bono legal services. These
exceptions are justified because the limited and short-term
nature of the legal services rendered in such programs
reduces the risk that conflicts will arise between clients
represented through the program and other clients of the
lawyer or the lawyer’s firm.

ABA Rule Language

Comments to ABA Rule
[1] Legal services organizations, courts and various nonprofit
organizations have established programs through which
lawyers provide short-term limited legal services -- such as
advice or the completion of legal forms -- that will assist
persons to address their legal problems without further
representation by a lawyer. In these programs, such as legaladvice hotlines, advice-only clinics or pro se counseling
programs, a client-lawyer relationship is established, but there
is no expectation that the lawyer's representation of the client
will continue beyond the limited consultation. Such programs
are normally operated under circumstances in which it is not
feasible for a lawyer to systematically screen for conflicts of
interest as is generally required before undertaking a
representation. See, e.g., Rules 1.7, 1.9 and 1.10.
[2] A lawyer who provides short-term limited legal services
pursuant to this Rule must secure the client's informed
consent to the limited scope of the representation. See Rule
1.2(c). If a short-term limited representation would not be
reasonable under the circumstances, the lawyer may offer
advice to the client but must also advise the client of the need
for further assistance of counsel. Except as provided in this
Rule, the Rules of Professional Conduct, including Rules 1.6
and 1.9(c), are applicable to the limited representation.

[3] A lawyer who provides services pursuant to this Rule
should secure the client's consent to the limited scope of the
representation after explaining to the client what that means in
the particular circumstance. See Rule 1.02(b). If a shortterm limited representation would not be fully sufficient under
the circumstances, the lawyer may offer advice to the client
but should also advise the client of the need for further
assistance of counsel. See Rule 1.03(b).
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Texas Rule Language
(a) The conflicts of interest
limitations on representation
in Rules 1.06, 1.07, and 1.09
do not prohibit a lawyer from
providing, or offering to
provide, limited pro bono
legal services unless the
lawyer knows, at the time the
services are provided, that
the lawyer would be
prohibited by those limitations
from providing the services.

Proposed Comments to Texas Rule
Paragraph a
[4] Paragraph (a) exempts compliance with Rules 1.06, 1.07,
and 1.09 for a lawyer providing limited pro bono legal services
unless the lawyer actually knows that the representation
presents a conflict of interest for the lawyer or for another
lawyer in the lawyer's firm. A lawyer providing limited pro
bono legal services is not obligated to perform a conflicts
check before undertaking the limited representation. If, after
commencing a representation in accordance with this Rule, a
lawyer undertakes to represent the client in the matter on an
ongoing basis or the lawyer charges a fee for the legal
assistance, the exceptions provided by this Rule no longer
apply.

ABA Rule Language

Comments to ABA Rule

(a) A lawyer who, under the
auspices of a program
sponsored by a nonprofit
organization or court,
provides short-term limited
legal services to a client
without expectation by either
the lawyer or the client that
the lawyer will provide
continuing representation in
the matter:

[3] Because a lawyer who is representing a client in the
circumstances addressed by this Rule ordinarily is not able to
check systematically for conflicts of interest, paragraph (a)
requires compliance with Rules 1.7 or 1.9(a) only if the lawyer
knows that the representation presents a conflict of interest for
the lawyer, and with Rule 1.10 only if the lawyer knows that
another lawyer in the lawyer's firm is disqualified by Rules 1.7
or 1.9(a) in the matter.

(1) is subject to Rules 1.7 and
1.9(a) only if the lawyer
knows that the representation
of the client involves a conflict
of interest; and

[5] If, after commencing a short-term limited representation in
accordance with this Rule, a lawyer undertakes to represent
the client in the matter on an ongoing basis, Rules 1.7, 1.9(a)
and 1.10 become applicable.

(2) is subject to Rule 1.10
only if the lawyer knows that
another lawyer associated
with the lawyer in a law firm is
disqualified by Rule 1.7 or
1.9(a) with respect to the
matter.
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Texas Rule Language
(b) Lawyers in a firm with a
lawyer providing, or offering
to provide, limited pro bono
legal services shall not be
prohibited by the imputation
provisions of Rules 1.06,
1.07, and 1.09 from
representing a client if that
lawyer does not:
(1) disclose confidential
information of the pro bono
client to the lawyers in the
firm; or
(2) maintain such information
in a manner that would
render it accessible to the
lawyers in the firm.

Proposed Comments to Texas Rule
Paragraph b
[5] Paragraph (b) provides that a conflict of interest arising
from a lawyer’s representation covered by this Rule will not be
imputed to the lawyers in the pro bono lawyer’s firm if the pro
bono lawyer complies with subparagraphs (b)(1) or (2).
[6] To prevent a conflict of interest arising from limited pro
bono legal services from being imputed to the other lawyers in
the firm, subparagraph (b)(1) requires that the pro bono
lawyer not disclose to any lawyer in the firm any confidential
information related to the pro bono representation.

ABA Rule Language

Comments to ABA Rule

(b) Except as provided in
paragraph (a)(2), Rule 1.10 is
inapplicable to a
representation governed by
this Rule.

[4] Because the limited nature of the services significantly
reduces the risk of conflicts of interest with other matters
being handled by the lawyer's firm, paragraph (b) provides
that Rule 1.10 is inapplicable to a representation governed by
this Rule except as provided by paragraph (a)(2). Paragraph
(a)(2) requires the participating lawyer to comply with Rule
1.10 when the lawyer knows that the lawyer's firm is
disqualified by Rules 1.7 or 1.9(a). By virtue of paragraph (b),
however, a lawyer's participation in a short-term limited legal
services program will not preclude the lawyer's firm from
undertaking or continuing the representation of a client with
interests adverse to a client being represented under the
program's auspices.

[7] Subparagraph (b)(2) covers the retention of documents or
other memorialization of confidential information, such as the
pro bono lawyer’s notes, whether in paper or electronic form.
To prevent imputation, a pro bono lawyer who retains
confidential information is required by subparagraph (b)(2) to
segregate and store it in such a way that no other lawyer in
the pro bono lawyer’s firm can access it, either physically or
electronically.
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Texas Rule Language
(c) The eligibility information that an applicant
is required to provide when applying for free
legal services or limited pro bono legal
services from a program described in
subparagraph (d)(1) by itself will not create a
conflict of interest if:
(1) the eligibility information is not material to
the legal matter, or
(2) the applicant’s provision of the eligibility
information was conditioned on the
applicant’s informed consent that providing
this information would not by itself prohibit a
representation of another client adverse to the
applicant.

Proposed Comments to Texas Rule

ABA Rule Language

Comments to ABA Rule

Paragraph c
[8] Paragraph (c) recognizes the unusual and uniquely sensitive personal
information that applicants for free legal assistance may be required to
provide. Organizations that receive funding to provide free legal assistance to
low-income clients are generally required, as a condition of their funding, to
screen the applicants for eligibility and to document eligibility for services paid
for by those funding sources. Unlike other lawyers, law firms, and legal
departments, these organizations ask for confidential information to determine
an applicant’s eligibility for free legal assistance and are required to maintain
records of such eligibility determinations for potential audit by their funding
sources. Required eligibility information typically includes income, asset
values, marital status, citizenship or immigration status, and other facts the
applicant may consider sensitive. Paragraph (c) provides a limited exception
to the normal conflict of interest rules that apply to potential clients when an
applicant provides this information. This exception is available only in the two
situations described in subparagraphs (c)(1) and (c)(2).
[9] The first situation where the paragraph (c) exception is available is where
none of the eligibility information is material to an issue in the legal matter.
Alternatively, under subparagraph (c)(2), if the applicant provided confidential
information after giving informed consent that the eligibility information would
not prohibit the persons or entities identified in the consent from representing
any other present or future client, then the eligibility information alone will not
prohibit the representation. The lawyer should document the receipt of such
informed consent, though a formal writing is not required. What constitutes
informed consent is discussed in the comments to Rule 1.06.
[10] Rule 1.05 continues to apply to the use or disclosure of all confidential
information provided during an intake interview. Similarly, Rule 1.09 continues
to apply to the representation of a person in a matter adverse to the applicant.
Notably, Rule 1.05(c)(2) permits a lawyer to use or disclose information
provided during an intake interview if the applicant consents after consultation
to such use or disclosure, and Rule 1.09(a)(3) permits a lawyer to represent a
person adverse to the applicant in the same or a substantially related matter if
the applicant consents to such a representation.
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Texas Rule Language
(d) As used in this Rule, “limited pro bono
legal services” means legal services that are:
(1) provided through a pro bono or assisted
pro se program sponsored by a court, bar
association, accredited law school, or
nonprofit legal services program;
(2) short-term services such as legal advice
or other brief assistance with pro se
documents or transactions, provided either in
person or by phone, hotline, internet, or video
conferencing; and
(3) provided without any expectation of
extended representation of the limited
assistance client or of receiving any legal fees
in that matter.

Proposed Comments to Texas Rule

ABA Rule Language

Comments to ABA Rule

Paragraph d
[12] This Rule applies only to services offered through a program that meets
one of the descriptions in subparagraph (d)(1), regardless of the nature and
amount of support provided. Some programs may be jointly sponsored by
more than one of the listed sponsor types.
[13] The second element of “limited pro bono legal services,” set forth in
subparagraph (d)(2) is designed to ensure that the services offered are so
limited in time and scope that there is little risk that conflicts will arise between
clients represented through the program and other clients of the lawyer or the
lawyer’s firm.
[14] The third element of the definition, set forth in subparagraph (d)(3), is that
the services are offered and provided without any expectation of either
extended representation or the collection of legal fees in the matter. Before
agreeing to proceed in the representation beyond “limited pro bono legal
services,” the lawyer should evaluate the potential conflicts of interest that may
arise from the representation as with any other representation. Likewise, the
exceptions in paragraphs (a) and (b) do not apply if the lawyer expects to
collect any legal fees in the limited assistance matter.
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Texas Rule Language
(e) As used in this Rule, a
lawyer is not “in a firm” with
other lawyers solely because
the lawyer provides limited
pro bono legal services with
the other lawyers.

Proposed Comments to Texas Rule
Paragraph e
[15] Lawyers are not deemed to be part of the same firm
simply because they volunteer through the same pro bono
program. Nor will the personal prohibition of a lawyer
participating in a pro bono program be imputed to other
lawyers participating in the program solely by reason of that
volunteer connection.

ABA Rule Language

Comments to ABA Rule
[4] Nor will the personal disqualification of a lawyer
participating in the program be imputed to other lawyers
participating in the program.
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STATE BAR OF TEXAS

November 30, 2015
Board of Directors
State Bar of Texas
1414 Colorado
Austin, Texas 78701
RE: Proposed Disciplinary Rule of Professional Conduct 6.05
Dear Directors,
On behalf of the State Bar’s Pro Bono Workgroup, we write in support of the State Bar of Texas Committee on the
Disciplinary Rules of Professional Conduct’s (Committee) proposed Rule 6.05 addressing conflicts of interest
during the provision of limited pro bono legal services.
As you may know, the Pro Bono Workgroup was formed in 2013 with the mission of enhancing the culture of pro
bono service in Texas. The adoption of a rule that addresses conflicts of interest during the provision of limited
pro bono legal services is a priority for our Workgroup. The issue of conflicts in settings such as legal advice clinics
is a barrier to pro bono service that is repeatedly raised both by lawyers and legal aid providers alike. We believe
that adopting a rule clarifying the issue of conflicts in these limited settings will increase the number of lawyers
who are willing and able to provide pro bono legal services, and increase the numbers of low-income Texans who
receive the legal assistance they need.
The Pro Bono Workgroup supports the Committee’s proposed rule 6.05 because it does a good job of balancing
the important issue of conflicts of interest with the realities of providing limited pro bono legal services at a pro
bono clinic or similar setting. Additionally, the Committee’s proposed rule clarifies and improves upon Model Rule
6.5 in important ways that we believe will make the rule successful in Texas.
Removing barriers to pro bono service is a critical issue if we intend to make strides in addressing the “justice gap”
in our state. Adopting proposed rule 6.05 will remove a significant barrier preventing many attorneys from
participating in pro bono efforts. Therefore, we strongly support the Committee’s proposed Rule 6.05, and
respectfully request that the Board takes the necessary steps for adopting the rule without delay.
Sincerely,

Terry Tottenham
Former SBOT President
Co-chair Pro Bono Workgroup

Roland K. Johnson
Former SBOT President
Co-chair Pro Bono Workgroup
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
RULE PROPOSAL TIMELINE
(18-3 and 18-4)
Below is the timeline for the following rules:
•
•
•

Rule 1.02. Scope and Objectives of Representation
Rule 1.05 Confidentiality of Information
Rule 1.16 Clients with Diminished Capacity

INITIATED – June 11, 2018
PUBLICATIONS–A proposed rule must be published in (1) the Texas Register and (2) the Texas Bar
Journal within six months after the proposal process is initiated.
•
•

Texas Bar Journal - September 1, 2018 - COMPLETE
Texas Register – August 31, 2018 - COMPLETE

NOTE: Publications include details on dates and participation methods for the comment period and the public
hearing.

COMMENT PERIOD- Once initiated the proposal process shall include a period of at least 30 days for
interested parties to submit comments on the rule to the Committee. The Committee has extended the
comment period to 60 days.
Public comments will be accepted through November 1, 2018.
PUBLIC HEARING- There will be a public hearing on October 10, 2018 in Room 101 at the Texas Law
Center.
FINAL VOTE- The Committee shall vote whether to recommend a proposed rule to the Board of
Directors not later than the 60th day after the comment period. This vote must be held at a meeting
open to the public and with notice to the public.
The deadline for the final vote is December 30, 2018. Therefore, the vote will be held at either the
November 7, 2018 or the December 5, 2018 Committee meeting.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
RULE PROPOSAL SHORT TIMELINE
ADVERTISING RULES
Below is the timeline for rules 7.01 through 7.07 of the Texas Disciplinary Rules of Professional Conduct
pertaining to lawyer advertising.
NOTE: This short timeline reflects the Committee’s interest in holding the public hearing at the January 9,
2019 Committee meeting.
INITIATED – September 4, 2018
PUBLICATIONS – A proposed rule must be published in (1) the Texas Register and (2) the Texas Bar Journal
within six months after the proposal process is initiated.
•
•

Texas Bar Journal - December 1, 2018 (Submit for publication by November 1)
Texas Register – November 30, 2018

NOTE: Publications will include details on dates and participation methods for the comment period and the public
hearing.

COMMENT PERIOD- Once initiated the proposal process shall include a period of at least 30 days for
interested parties to submit comments on the rule to the Committee. The Committee has extended the
comment period to 60 days.
Public comments will be accepted through February 1, 2019.
PUBLIC HEARING- There will be a public hearing on January 9, 2019 in Room 101 at the Texas Law
Center.
FINAL VOTE - The Committee shall vote whether to recommend a proposed rule to the Board of
Directors not later than the 60th day after the comment period. This vote must be held at a meeting
open to the public and with notice to the public.
The deadline to vote is April 1, 2019. Therefore, the vote would have to happen at either the February
6, 2019 or the March 6, 2019 Committee meeting.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
RULE PROPOSAL EXTENDED TIMELINE
ADVERTISING RULES
Below is the timeline for rules 7.01 through 7.07 of the Texas Disciplinary Rules of Professional Conduct
pertaining to lawyer advertising.
INITIATED – September 4, 2018
PUBLICATIONS – A proposed rule must be published in (1) the Texas Register and (2) the Texas Bar
Journal within six months after the proposal process is initiated.
•
•

Texas Bar Journal - March 1, 2019 (Submit for publication by February 1)
Texas Register – March 1, 2019

NOTE: Publications will include details on dates and participation methods for the comment period and the public
hearing.

COMMENT PERIOD- Once initiated the proposal process shall include a period of at least 30 days for
interested parties to submit comments on the rule to the Committee. The Committee has extended the
comment period to 60 days.
Public comments will be accepted through May 1, 2019.
PUBLIC HEARING- There will be a public hearing on April 18, 2019 in Room 101 at the Texas Law Center.
FINAL VOTE - The Committee shall vote whether to recommend a proposed rule to the Board of
Directors not later than the 60th day after the comment period. This vote must be held at a meeting
open to the public and with notice to the public.
The deadline to vote is June 29, 2019. Therefore, the vote will need to be held at either the May 8, 2019
or June 6, 2019 Committee meeting.
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