Agenda
Committee on Disciplinary Rules and Referenda
Texas Law Center
1414 Colorado
DATE: Monday, June 11, 2018
TIME: 10:30 a.m. – 2:30 p.m.
1. Roll Call
2. Remarks from the General Public
(Sign in sheet available for public comment)
3. Approval of the Minutes of the Last Meeting (Page 2-3)
4. Timing of Committee Rule Votes (Page 4-6)
5. Proposed Rules
a. 18-1 Child- Elder Abuse – Claude Ducloux (Page 7-13)
b. 18-2 Substantial Bodily Harm – Claude Ducloux (Page 14-18)
c. 18-3 Ethics Advice – Vincent Johnson (Page 19-21)
d. 18-4 Diminished Capacity – Vincent Johnson (Page 22-38)
e. 18-5 Candor Toward the Tribunal-Child-Elder Abuse - Claude Ducloux (Page 39-43)
6. Rules Process - Next Steps (Page 44-48)
7. Advertising Update (Page 49)
8. Committee Operations
a. Information Requests
b. Committee Materials
c. Confidential Deliberations
9. Agenda Items for Next Meeting
10. Adjourn
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MEETING OF THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
May 8, 2018
Texas Law Center, Room 102
Austin, Texas
MINUTES

CALL TO ORDER
The meeting was called to order at 10:10 a.m.
In attendance: Chairman M. Lewis Kinard; Claude Ducloux; Amy Bresnen; Rick Hagen; W. Carl Jordan;
Vincent Johnson; Timothy Belton; Hon. Dennise Garcia and Jane King. Also present: Linda Acevedo,
Chief Disciplinary Counsel; Michelle Jordan, Staff Attorney; Cory Squires, Staff Liaison, and Ray Cantu,
Assistant Deputy Director.

A. APPROVAL OF MINUTES
The Committee reviewed the minutes from the April 11, 2018 meeting. Mr. Ducloux made a Motion
that the Committee approve the minutes. The Motion was seconded by Ms. Bresnen. The Committee
voted unanimously in favor of the Motion.

B. ANNUAL REVIEWS
Ms. Bresnen presented a letter from members of the legislature regarding the “one subject rule” and
the legislative intent concerning the Committee’s annual review of the rules. She also presented a
report she created concerning the “one subject rule.” It was noted that later if needed, Ms. Bresnen
could bring in an expert on the “one subject rule.” In discussing the letter the Committee considered
alternatives on how to proceed with the annual review and discussed creating a subcommittee to do
the annual review.

C. REFERENDUMS
In response to a question, Ray Cantu spoke as to the cost of a referendum.

D. ADVERTISING RULES
Ray Cantu spoke on the status of the Advertising Review Committee’s report regarding changes to the
advertising rules. The report has been referred to the State Bar Board of Directors and the Board is
expected to pass a resolution to refer the report to this Committee in June.
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E. RECEIPT OF RULE PROPOSAL
The Committee discussed the meaning of the term “receives” with respect to what date should a
request for a rule proposal be considered received by the Committee. Mr. Ducloux made a Motion
that a rule proposal be considered received at the first meeting date of the Committee after the
proposal has been sent. Ms. Bresnen seconded the Motion. The Committee voted unanimously in
favor of the Motion. Staff will amend the Committee’s Operating Rules and Procedures to reflect this
definition.

F. DISCUSSION ON LIST OF TOPICS FOR CONSIDERATION AS PROPOSED RULES
Mr. Kinard listed the topics being considered by the Committee as proposed rules: Prospective
Clients; Diminished Capacity; Conflicts Limited Pro Bono; Confidentiality- Ethics Advice;
Confidentiality- Substantial Bodily Harm; Confidentiality- Child Abuse and Elder Abuse; and
Confidentiality- Digital Information. Cory Squires informed the Committee regarding the results of
the Committee’s poll as to their list of preferred order of topics to consider.
The Committee assigned the topics Confidentiality- Child Abuse and Elder Abuse and ConfidentialitySubstantial Bodily Harm to Mr. Ducloux for initial review and considered the topics for rule proposals
received May 8, 2018.
The Committee assigned the topics Confidentiality- Ethics Advice and Diminished Capacity to Mr.
Johnson for initial review and considered the topics for rule proposals received May 8, 2018.

G. PUBLIC PARTICIPATION
The Committee discussed the process of public participation at the quarterly in-person meetings and
decided that they should be handled similarly to the way the State Bar Board of Directors conducts its
meetings. The Committee discussed the possibility of video recording these quarterly meetings. Cory
Squires will discuss with the State Bar video department regarding recording issues.

H. DOCUMENTS TO MAKE PUBLIC
The Committee discussed what Committee documents to make public. The Committee wants both the
agenda and the minutes of meetings posted on the website. They also want the website to post what is
currently under consideration by the Committee with docket numbers and subject as well as any
formal reports of the Committee and memoranda on rule topics created by the Committee members.

I. MEETING SCHEDULE
The Committee decided on September 4, 2018 for the date of the September meeting. The Chair
informed the Committee that he may not be able to attend the June meeting. The Committee
decided that Mr. Ducloux would serve as Chair if Mr. Kinard is unable to attend.

ADJOURNMENT
Mr. Ducloux made a Motion to Adjourn. The Motion was seconded by the Ms. King. The Committee
voted unanimously in favor of the Motion and the meeting adjourned at 11:55 a.m.
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MEETINGS
Below are the CDRR committee meeting dates and details for 2018-19.
Members of the public are welcome to attend each quarterly meeting at the Texas Law Center.
Following 2018-19, future quarterly meetings will take place one week prior to State Bar of
Texas Board of Directors meetings. Quarterly meetings will be held at the Texas Law Center at
10:30 a.m.
Any necessary monthly meetings will be held on the Wednesday of the first full work week of
each month at 10:00 a.m.
The public can listen to all meetings via teleconference:
Call-in: 1-605-475-5606 Passcode: 2870504#
QUARTERLY MEETING DATES
Meetings held at Texas Law Center
Wednesday, Feb. 7, 2018: 10:30 a.m. – 2:00 p.m. | Agenda - Minutes
Monday, June 11, 2018: 10:30 a.m. – 2:30 p.m. | Agenda
Thursday, September 4, 2018: 10:30 a.m. – 2:30 p.m.
Thursday, January 10, 2019: 10:30 a.m. – 2:30 p.m.
Thursday, April 18, 2019: 10:30 a.m. – 2:30 p.m.
Thursday, June 6, 2019: 10:30 a.m. – 2:30 p.m.
MONTHLY MEETING DATES
Meeting held via Teleconference
Wednesday, March 7, 2018: 1:30 p.m. – 3:30 p.m. | Agenda - Minutes
Wednesday, April 11, 2018: 10:00 a.m. – 12:00 p.m. | Agenda - Minutes
Tuesday, May 8, 2018: 10:00 a.m. – 12:00 p.m. | Agenda
Wednesday, July 11, 2018: 10:00 a.m. – 12:00 p.m.
Wednesday, August 8, 2018: 10:00 a.m. – 12:00 p.m.
Wednesday, October 3, 2018: 10:00 a.m. – 12:00 p.m.
Wednesday, November 7, 2018: 10:00 a.m. – 12:00 p.m.
Wednesday, December 5, 2018: 10:00 a.m. – 12:00 p.m.
Wednesday, February 6, 2019: 10:00 a.m. – 12:00 p.m.
Wednesday, March 6, 2019: 10:00 a.m. – 12:00 p.m.
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(Note: These emails stem from the question whether the Committee did actually “initiate” at the May
meeting. The Committee never actually took a vote to initiate. They probably still need to vote to
initiate at the June meeting.)
From: Amy Bresnen [mailto:Amy Bresnen e-mail address ]
Sent: Tuesday, May 22, 2018 6:41 PM
To: Claude Ducloux e-mail address
Cc: Carl Jordan <Carl Jordan e-mail address >; Cory Squires <Cory.Squires@TEXASBAR.COM>; Dennise Garcia
<Dennise Garcia e-mail address >; Jane King <Jane King e-mail address >; Lewis Kinard
<Lewis Kinard e-mail address >; Lewis Kinard <Lewis Kinard e-mail address >; Linda Acevedo
<Linda.Acevedo@TEXASBAR.COM>; Michelle Jordan <Michelle.Jordan@TEXASBAR.COM>; Rick Hagen
<Rick Hagen e-mail address >; Tim Belton <Tim Belton e-mail address >; Vincent Johnson
<Vincent Johnson e-mail address >
Subject: Re: Important Issue and Docketing Statements

Based in the statute, the 60 day rule does not apply. Under 81.0875(a), our committee "initiates"
rules. That subsection has no time limit. Under 81.0875(b), we have 60 days to either "initiate"
or say why not based on when the committee "receives a request." Under 81.0875(c) the entities
that can make a "request" are listed and our committee is not in that list.
The only time limit that applies when our committee initiates the process is the six month limit in
81.076(b).
These time limits are modeled on the APA in the context of executive agency rulemaking based
on a petition from the public. See 2001.021, Government Code.

From: Michelle Jordan [mailto:Michelle.Jordan@TEXASBAR.COM]
Sent: Tuesday, May 22, 2018 11:42 AM
To: Amy Bresnen (Amy Bresnen e-mail address ); Carl Jordan (Carl Jordan e-mail address ); Claude Ducloux
(Claude Ducloux e-mail address ); Dennise Garcia (Dennise Garcia e-mail address ); Jane King
(Jane King e-mail address ); Lewis Kinard; Lewis Kinard (Lewis Kinard e-mail address ); Rick Hagen
(Rick Hagen e-mail address ); Tim Belton (Tim Belton e-mail address ); Vincent Johnson
(Vincent Johnson e-mail address )
Cc: Linda Acevedo; Cory Squires
Subject: Important Issue and Docketing Statements

Attached please find the Docketing Statements for the four rules that have been assigned. An
important issue has arisen. When you look at the Docketing Statements they say that the
deadline for the decision to initiate or decline (60 days) is July 7th (a Saturday). However, the
Committee doesn’t meet until July 11th, , so taking the issue up at the July meeting would be too
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late. So, if the Committee has to vote only when it meets, you will have to vote on these at the
June 11th meeting (which is only 34 days).

The question has been raised if the Committee has to vote on the decision to initiate or decline
only when you meet? Is there any way, you can decide whether to initiate other than voting at a
meeting, such as emailing your individual votes/decisions by a certain date or scheduling a short
telephone conference call? If so, then you could do so after the June meeting but before July 7th.

Then there is a question if 81.08791 requires the vote to be at a meeting, which would be noticed
and open to the public. It says “(a) The committee … shall provide notice of any deliberation on
a proposed disciplinary rule, and the deliberation must be open to the public.”

Linda has suggested that this issue be placed on the agenda and discussed at the June
meeting. The Committee needs to know that you may not have until July 7th to decide whether
to initiate and also needs to know that you may be voting on whether to initiate or decline at the
June meeting.

Thanks,
Michelle
-Amy Bresnen
Attorney at Law
BresnenAssociates, Inc.
311 W. 5th Street, Suite 1002
Austin, TX, 78701
P:
Steve Bresnen
Attorney at Law
BresnenAssociates, Inc.
311 W. 5th Street, Suite 1002
Austin, TX, 78701
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
RULE PROPOSAL DOCKETING STATEMENT
Docket No.:
Subject:
Request Received:

18-1
Confidentiality- Child/Elder Abuse
5-8-18

Requestor:
Contact Info:

Committee Proposal

Description of Rule:
□ New Rule X Modification of Existing Rule
To add child and elder abuse to the attorney’s duty to report under the rule

Rules Affected by Proposal:
1.05(e)
Assigned to:

Claude Ducloux

Deadline to Initiate or Decline:

7-7-18

Completed:

If declined: Date of Written Decision:
Deadline to Publish in Texas Register:
Deadline to Publish in Bar Journal:

Completed:
Completed:

End Date of Comment Period:
Date of Public Hearing(s):
Deadline for Committee Final Vote:
Committee Referral to Board of Directors:

Completed:

Other Notes:
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COMMITTEE MEMORANDUM
RULE CHANGE PROPOSAL
TDRPC 1.05
18-1 Confidentiality Child-Elder Abuse
To: Chairman Kinard, and Members of the Sup Court Disc Rules and Referenda Committee
FROM: Claude Ducloux
RE Proposed Rule Change: Amendment to TDRPC 1.05 (e)
DATE: May 11, 2018
NOTE: Because I am proposing two changes to Rule 1.05 (e), and to avoid violating the “one-subject
rule,” I will discuss the proposed changes separately, even though they occur in the same sentence of the
same rule.
Nature of Proposed Change: to clarify that the definition of “criminal or fraudulent act” in that rule
provision includes child abuse and elder abuse, as such duties are now established by Texas law.
DISCUSSION: Child Abuse: Texas law requires anyone with knowledge of suspected child abuse or
neglect to report it to the appropriate authorities. This mandatory reporting requirement applies to all
individuals and is not limited to teachers or health care professionals. The law even extends to
individuals whose personal communications may be otherwise privileged, such as attorneys, clergy
members, and doctors or nurses. Abuse is defined in several statutes, notably Family Code section
261.001, and duty of lawyers to report abuse is at 261.101 (c). Several other statutes contain references
to child abuse reporting, including Tex. Education Code 38.004. There is no reasonable argument,
therefore, that conduct which constitutes child abuse is not reportable in the circumstances
contemplated by Rule 1.05 (e), i.e., the lawyer believes bodily injury shall occur absent a revelation to
the extent necessary to avoid such harm.
Elder Abuse: To address elder abuse, Texas passed § 48.051 of the Texas Human Resources Code
originally in 1981, which created a mandatory reporting statute and criminalized noncompliance. Now,
everyone (including attorneys) who has cause to believe that an elderly person is being abused,
neglected or exploited has a duty to report their concerns to the Department of Protective and
Regulatory Services. There is no exception. It applies to professionals whose knowledge is obtained
during the scope of their employment or whose professional communications are generally confidential
(48.051(c)). If an attorney, clergy member, medical practitioner, social worker or mental health
professional discovers abuse, neglect or exploitation, they must report it. Confidentiality is waived under
these circumstances but Texas law grants immunity from civil and criminal liability for persons who
report elder abuse unless the report is made in bad faith or with a malicious purpose.
Here is the statute:
SUBCHAPTER B. REPORTS OF ABUSE, NEGLECT, OR EXPLOITATION: IMMUNITIES
Sec. 48.051. REPORT. (a) Except as prescribed by Subsection (b), a person having cause to believe that an
elderly person, a person with a disability, or an individual receiving services from a provider as described
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by Subchapter F is in the state of abuse, neglect, or exploitation shall report the information required by
Subsection (d) immediately to the department.
(b) If a person has cause to believe that an elderly person or a person with a disability, other
than an individual receiving services from a provider as described by Subchapter F, has been abused,
neglected, or exploited in a facility operated, licensed, certified, or registered by a state agency, the
person shall report the information to the state agency that operates, licenses, certifies, or registers the
facility for investigation by that agency.
(c) The duty imposed by Subsections (a) and (b) applies without exception to a person whose
knowledge concerning possible abuse, neglect, or exploitation is obtained during the scope of the
person's employment or whose professional communications are generally confidential, including an
attorney, clergy member, medical practitioner, social worker, employee or member of a board that
licenses or certifies a professional, and mental health professional.
Considering all of the foregoing, here is the proposed final Revision to Rule 1.05 (e):
(e) When a lawyer has confidential information establishing that a client is likely to commit a criminal or
fraudulent act that is likely to result in death or substantial bodily harm to a person, including conduct
constituting child abuse or elder abuse, the lawyer shall reveal confidential information to the extent
revelation reasonably appears necessary to prevent the client from committing the criminal or
fraudulent act or abuse.
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TO: The CDRR
From: Michelle Jordan
Memo Re: 18-1 Confidentiality- Child-Elder Abuse and 18-5 Candor to the Tribunal-Child-Elder Abuse
This memo is intended to provide the Committee with additional information which they may find
useful in considering the proposed rule change.
The proposed rule 1.05(e) is:
(e) When a lawyer has confidential information establishing that a client is likely to commit a criminal or
fraudulent act that is likely to result in death or substantial bodily harm to a person, including conduct
constituting child abuse or elder abuse, the lawyer shall reveal confidential information to the extent
revelation reasonably appears necessary to prevent the client from committing the criminal or
fraudulent act or abuse.
The proposed rule 3.03(a)(2) is:
(a) A lawyer shall not knowingly: …
(2) fail to disclose a fact to a tribunal when disclosure is necessary to avoid assisting a criminal or
fraudulent act, including conduct constituting child abuse or elder abuse;
The Current Rules
Under our current rules a lawyer already has the ability to report past child or elder abuse. Rule
1.05(c)(4) says that a lawyer may (permissive) reveal confidential information “when the lawyer has
reason to believe it is necessary to do so in order to comply with… other law”. The other law here would
be Family Code section 261.101 and Human Resources Code section 48.051. So our rule currently
permits the lawyer to reveal the information if he wants to.
Additionally, under our current rules a lawyer already may (permissive) report potential future child or
elder abuse. Rule 1.05(c)(7) says that a lawyer may (permissive) reveal confidential information “when
the lawyer has reason to believe it is necessary to do so in order to prevent the client from committing a
criminal or fraudulent act.” So our rule currently permits the lawyer to reveal the information if he
wants to.
Lastly, under our current rules already a lawyer shall (mandatory) reveal future potential child/elder
abuse under 1.05(e) if the “client is likely to commit a criminal or fraudulent act that is likely to result in
death or substantial bodily harm to a person.” So a lawyer already has a duty to reveal child or elder
abuse if it would result in death or substantial bodily harm. If a lawyer is unsure whether the abuse
would result in death or substantial bodily harm, the lawyer can always choose to err on the side of
caution and reveal the information pursuant to 1.05(c)(4) or 1.05(c)(7).
So, in summary, our current rules already provide for the issues of child or elder abuse and the proposed
additional language is not needed.
The Listing of Examples
These proposed rules single out child and elder abuse as examples. The listing of examples is generally
best placed in the comments to the rule and not in the rule itself. The comments can best illustrate in
greater detail application of the rule so as not to confuse the reader. The comments can refer to other
laws or duties of which the lawyer should be aware. Therefore, a comment that references that the
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reporting of child and elder abuse is required under other law may be preferable to actually including
these examples in the rule itself.
One could argue that listing child abuse and elder abuse in the rule itself gives the lawyer a “heads up”
that a lawyer has a duty to report under other law. However, the purpose of the disciplinary rules
themselves is not to make lawyers aware of other laws and currently our rules do not do so. Instead, this
type of “heads up” is often included in the comments to a rule.
Additionally, the listing of examples often can create an opportunity for the lawyer to make the
argument that only the examples listed violate the rule. It also can appear to elevate the listed examples
to a higher significance. Regardless, the listing of examples can “muddy the waters.”
Other Protected Classes
The inclusion of certain examples while not including others may ultimately confuse the reader as well.
The proposed rules single out only two categories of the four protected classes under the statutes,
Family Code section 261.101 and Human Resources Code section 48.051. The proposed rules fail to
mention the statutorily protected classes of “a person with a disability or an individual receiving services
from a provider as described by Subchapter F”. Of course to include all the categories of protected
classes in the rule itself would make the language of the rule unwieldy. But to exclude these classes in
the rule language may be seen to imply that the duty under 1.05(e) does not apply to these classes or
that the classes are distinguishable in some way.
Definition of Abuse Under the Statutes
Our current rule 1.05(e) generally prescribes a duty to reveal future acts that are…“likely to result in
death or substantial bodily harm”. It does not create a duty to report all future criminal acts.
The proposed rule 1.05(e) now specifically uses the term “abuse”. However, “abuse” is a defined term
under the two statutes, Family Code section 261.001 and Human Resources Code section 48.002, and
includes conduct having nothing to do with “death or substantial bodily harm”. The proposed rule could
be interpreted to require the duty to reveal any kind of “abuse”. That would expand greatly the lawyer’s
duty under rule 1.05(e).
For example under Family Code section 261.001 “abuse” includes “mental or emotional injury” to a
child. Also under Human Resources Code section 48.002: “abuse” includes “emotional harm” to an
elderly person. One could argue that while our current rule does not require revelation of these types
of harm at present, that the proposed rule would do so.
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TO:
FROM:
Date:
Re:

Texas Disciplinary Rules and Referenda Committee (TDRRC)
Vincent R. Johnson, South Texas Professor of Law, St. Mary’s University; TDRRC Member
June 1, 2018
18-1, Child-Elder Abuse

Tentative Thoughts
I agree with Claude Ducloux that it would be useful to call lawyers’ attention to the fact that the “shall
reveal” obligation imposed by TDRPC 1.05(e) may apply with particular force to cases involving child and elder
abuse. However, I also agree with Michelle Jordan that the point would be better made in the comments,
rather than in the blackletter rule. (The Guidelines for Drafting that were distributed a while back seem to
point us toward locating examples in the comments. “In some cases, examples are appropriate in comments
to the rules.”)
Child and elder abuse are such vivid examples that I am afraid that referencing them in the text of Rule
1.05(e) might eclipse the fact that the rule is much broader. The Rule applies to any criminal or fraudulent act
that is likely to cause death or substantial bodily harm, such as, perhaps, criminal conduct that involves
shootings at schools, opioid distribution, and sexual harassment. We certainly could not mention all of those
important examples in the blackletter rule.
As I say above, these are my tentative thoughts. I will listen to the discussions with an open mind.
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From: Rick Hagen [mailto Rick Hagen e-mail address ]
Sent: Wednesday, June 06, 2018 12:56 PM
To: Michelle Jordan <Michelle.Jordan@TEXASBAR.COM>; Amy Bresnen (Amy Bresnen e-mail address )
<Amy Bresnen e-mail address >; Carl Jordan (Carl Jordan e-mail address ) <Carl Jordan e-mail address >; Claude Ducloux
(Claude Ducloux e-mail address ) <Claude Ducloux e-mail address >; Dennise Garcia (Dennise Garcia e-mail address )
<Dennise Garcia e-mail address >; Jane King (Jane King e-mail address ) <Jane King e-mail address >; Lewis Kinard
<Lewis Kinard e-mail address >; Lewis Kinard (Lewis Kinard e-mail address ) <Lewis Kinard e-mail address >; Tim Belton Tim Belton e-mail address )
<Tim Belton e-mail address >; Vincent Johnson (Vincent Johnson e-mail address ) <Vincent Johnson e-mail address >
Subject: RE: Updated Memo Re: 18‐1 and 18‐5 child/elder abuse
Dear All:
I’ve been giving this topic a great deal of thought. I’ve read Michelle’s memo and agree with her that we do not
need to change the rules. However, I do believe that we should consider creating a new “comment” regarding the
rule(s) as they relate to attorneys being required to disclose abuse when that information was obtained in a privileged
setting. What follows are random thoughts on why a comment is warranted.
At some level, the attorney/client privilege is constitutionally recognized. Case law is scarce regarding the
degree of constitutional recognition but I take the position that a privileged communication is constitutionally
protected. The attorney/client privilege is recognized in the Rules of Evidence. The legislature has enacted the two
statues that require attorney’s to report child and elderly abuse. I have long questioned the constitutionality of those
statutes.

TRE 503(b)(2) provides:

Special Rule in a Criminal Case. In a criminal case, a client has a privilege to prevent a lawyer or lawyer’s
representative from disclosing any other fact that came to the knowledge of the lawyer or the lawyer’s representative
by reason of the attorney‐client relationship.
I believe a large number of criminal defense lawyers in Texas believe the statutes are unconstitutional as well
and many point to TRE 503(b)(2) as authority preventing disclosure
For the lawyer who reports, how does he or she do it? Does the lawyer report the client’s name, the victim’s
name, the details of the offense, and thus provide a complete case for the prosecution? That type of reporting would
have a chilling effect on the attorney/client privilege. If the lawyer feels obligated to report, does the lawyer only report
the victim’s name and report that he has reason to believe the victim has been abused?
This issue is very similar to the situation where a criminal defendant indicates to his lawyer he will commit
perjury. The comments in this area are very vague and provide little guidance for the lawyer.
A comment is necessary to address the conflict between the statutes that require reporting and the special rule
in a criminal case/constitution that prevents it. Additionally, a comment is needed to address how reporting is made if a
lawyer feels obligated to report.
Can we have this issue placed on the agenda or create a subcommittee? I’d like to be involved.
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TEXAS COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
RULE PROPOSAL DOCKETING STATEMENT
Docket No.:
Subject:
Request Received:

18-2
Confidentiality- Substantial Bodily Harm
5-8-18

Requestor:
Contact Info:

Committee Proposal

Description of Rule:
□ New Rule X Modification of Existing Rule
To remove the requirement that the bodily harm be “substantial” for an attorney to
have a duty to report

Rules Affected by Proposal:
1.05(e)
Assigned to:

Claude Ducloux

Deadline to Initiate or Decline:

7-7-18

Completed:

If declined: Date of Written Decision:
Deadline to Publish in Texas Register:
Deadline to Publish in Bar Journal:

Completed:
Completed:

End Date of Comment Period:
Date of Public Hearing(s):
Deadline for Committee Final Vote:
Committee Referral to Board of Directors:

Completed:

Other Notes:
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COMMITTEE MEMORANDUM
RULE CHANGE PROPOSAL
TDRPC 1.05
18-2 Substantial Bodily Harm
To: Chairman Kinard, and Members of the Sup Court Disc Rules and Referenda Committee
FROM: Claude Ducloux
RE Proposed Rule Change: Amendment to TDRPC 1.05 (e)
DATE: May 11, 2018
NOTE: Because I am proposing two changes to Rule 1.05 (e), and to avoid violating the “one-subject
rule,” I will discuss the proposed changes separately, even though they occur in the same sentence of the
same rule.
Background: Rule 1.05 authorizes a lawyer, in special situations, to disclose confidential information
which establishes a client’s intent to commit a criminal or fraudulent act likely to result in substantial
bodily injury.
Here is the rule section as currently written: TDRPC 1.05
(e) When a lawyer has confidential information establishing that a client is likely to commit a
criminal or fraudulent act that is likely to result in death or substantial bodily harm to a person,
the lawyer shall reveal confidential information to the extent revelation reasonably appears
necessary to prevent the client from committing the criminal or fraudulent act.
Nature of Proposed Change: To eliminate the requirement that bodily harm be “substantial” to permit a
lawyer from disclosing sufficient information to avoid an injury that is otherwise likely and imminent.
Resulting Change:
(e) When a lawyer has confidential information establishing that a client is likely to commit a
criminal or fraudulent act that is likely to result in death or substantial bodily harm to a person,
the lawyer shall reveal confidential information to the extent revelation reasonably appears
necessary to prevent the client from committing the criminal or fraudulent act.
DISCUSSION:
This rule contemplates a lawyer’s duty (“shall”) to reveal sufficient information to mitigate the danger
when the lawyer believes that the failure to reveal will result in the likelihood and imminence of death
or bodily injury. To make the lawyer further speculate whether the intent of the client is “substantial”
injury is unnecessary. For example, someone who suffers a broken nose or jaw, who many might not
call “substantial” injury, would appreciate a warning when the lawyer has formed a good faith opinion
that some injury is indeed imminent.
Indeed, the inclusion of “substantial” makes the lawyer tries to predict unknown outcomes, and
consider the relative size, age and abilities of attacker v. victim. Rather, a lawyer who forms an opinion
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that intentional injury will likely occur should not be bound by the limitation of gravity. Instead, the rule
already permits the lawyer to consider limited disclosure “to the extent revelation appears necessary….”
Thus, this proposed change improves and simplifies the duties when a lawyer believes bodily injury to a
person is imminent.
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TO: The CDRR
From: Michelle Jordan
Memo Re: 18-2 Substantial Bodily Harm
This memo is intended to provide the Committee with additional information which they may find
useful in considering the proposed rule change.
The Texas Rule
The duty of confidentiality is central to the attorney-client relationship. It is one of our most sacrosanct
of duties. Preserving that duty of loyalty to the client in not revealing what the client discloses to the
lawyer is of paramount importance to the attorney-client relationship. In Texas, rule 1.05(b) is the
provision that prohibits the attorney from revealing confidential information.
However, there are exceptions to this prohibition. The exceptions fall into two categories: those that
permit (permissive) disclosure and those that require (mandatory) disclosure. Texas rule 1.05(c) lists
permissive exceptions. In those exceptions the lawyer can reveal confidential information, but the
lawyer doesn’t have to reveal. It is the lawyer’s choice.
On the other hand Texas rule 1.05(e) lists situations that create a duty for the lawyer to reveal
confidential information. The lawyer has no choice and if the lawyer does not reveal then he has
violated the rule and faces disciplinary sanctions. Therefore, the burden on the lawyer is already very
high under 1.05(e) because it creates a duty. One could argue that only the most serious of situations
can justify placing this high burden on the lawyer.
The rule change proposes that the word “substantial” be removed. Texas rule 1.05(e) creates a duty to
reveal when the client is “…likely to commit a criminal or fraudulent act that is likely to result in death or
substantial bodily harm to a person….”. To change the standard to simply “bodily harm” would place an
even stricter standard upon the lawyer than exists today because it encompasses so many more
situations.
Additionally, Texas rule 1.05(c) already permits a lawyer to reveal confidential information under section
(7) “When the lawyer has reason to believe it is necessary to do so in order to prevent the client from
committing a criminal or fraudulent act”. Therefore, a lawyer could, but would not be required, to
report a potential crime (here “bodily harm”) if the lawyer wanted to. Changing 1.05(e) as proposed
places a higher burden on the lawyer than already exists and restricts his choice in the matter.
Lastly, the Texas rules do have a definition of “substantial” in the Terminology section: “Substantial”
when used in reference to degree or extent denotes a matter of meaningful significance or involvement.
The Texas Penal Code and The Texas Rule
It may be helpful to look to Texas Penal Code definitions in trying to distinguish what the difference is
between “bodily harm” and “substantial bodily harm”. The drafters of our current rules may have
looked to these definitions in setting our current standards.
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The Texas Penal code defines:
"Bodily injury" means physical pain, illness, or any impairment of physical condition.
"Serious bodily injury" means bodily injury that creates a substantial risk of death or that causes death,
serious permanent disfigurement, or protracted loss or impairment of the function of any bodily
member or organ.
Since “bodily injury” means any physical pain it would include minor acts that cause pain, something as
simple as a slap on the face or a pinch on the arm.
It is reasonable to conclude that the penal code standard of “bodily injury” is akin to the Texas ethics
rule standard of “bodily harm”. If so, then the proposed rule change would require a lawyer to reveal
that his client said that he was going to slap someone in the face or commit some other minor act that
would result in physical pain. If the lawyer did not disclose this information then he would have violated
the rule and be subject to discipline. One could argue that creating this duty would be too high a
standard to hold the attorney to.
In this same set of facts under our current rule, the lawyer would not have a duty to reveal and would
not be subject to discipline. Additionally, under our current rule the lawyer could still reveal the
information if he wanted to under the permissive exception 1.05(c)(7). If the lawyer was unsure whether
or not the bodily harm was “substantial”, the lawyer could always err on the side of caution and make a
permissive reveal of the information under exception 1.05(c)(7).
Other Jurisdictions
It is important to note that the ABA Model Rule 1.06 Confidentiality of Information like Texas uses the
standard “substantial bodily harm” in its exception to confidentiality.
With regard to revealing confidential information, of the 51 jurisdictions (50 states and the District of
Columbia):
44 use the standard “substantial bodily harm”,
1 (Georgia) uses the standard “serious injury”, and
5 (Arkansas, Kansas, Michigan, Mississippi, and Wyoming) make no mention at all about bodily harm.
Only one jurisdiction (North Carolina) uses the standard “bodily harm”. It is important to note that North
Carolina, like the ABA, also uses only a permissive standard and not a mandatory duty to reveal.
Therefore a lawyer would not have violated the rule and be subject to discipline there if he did not
reveal “bodily harm”.
It is also noteworthy that the ABA Model Rule exception is only a permissive exception and not a
mandatory one. Therefore, under the ABA rule a lawyer could reveal the information if he wanted to but
is not required to. If the lawyer did not disclose potential “substantial bodily harm” he would not have
violated the ABA rule. So Texas already has a stricter rule than the ABA rule because Texas requires the
lawyer to reveal “substantial bodily harm”.
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TO:
FROM:
Date:
Re:

Texas Disciplinary Rules and Referenda Committee
Vincent R. Johnson, South Texas Professor of Law, St. Mary’s University; TDRRC Member
June 1, 2018
18-3, Ethics Advice

Model Rules
“In 2002, a new exception─Rule 1.6(b)(4)─was added [to the ABA Model Rules], permitting disclosure
[of confidential information] ‘to secure legal advice about the lawyer's compliance with these Rules.’ (This
provision was originally numbered 1.6(b)(2), but renumbered when other paragraphs of Rule 1.6 were added
in 2003.)” 1 Model Rule 1.6 now provides:
RULE 1.6: CONFIDENTIALITY OF INFORMATION
. . . . (b) A lawyer may reveal information relating to the representation of a client to the extent
the lawyer reasonably believes necessary: . . . (4) to secure legal advice about the lawyer's compliance
with these Rules; . . . .
Comment 9 to ABA Model Rule 1.6 states:
A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal advice
about the lawyer's personal responsibility to comply with these Rules. In most situations, disclosing
information to secure such advice will be impliedly authorized for the lawyer to carry out the
representation. Even when the disclosure is not impliedly authorized, paragraph (b)(4) permits such
disclosure because of the importance of a lawyer's compliance with the Rules of Professional Conduct.
Proposed Texas Rule
I recommend that Texas Disciplinary Rule 1.05(c) be amended to add a ninth subsection (shown below
with underscoring and bold):
(c) A lawyer may reveal confidential information:
(1) When the lawyer has been expressly authorized to do so in order to carry out the
representation.
(2) When the client consents after consultation.
(3) To the client, the client’s representatives, or the members, associates, and employees of
the lawyer’s firm, except when otherwise instructed by the client.
(4) When the lawyer has reason to believe it is necessary to do so in order to comply with a
court order, a Texas Disciplinary Rules of Professional Conduct, or other law.
(5) To the extent reasonably necessary to enforce a claim or establish a defense on behalf of
the lawyer in a controversy between the lawyer and the client.
(6) To establish a defense to a criminal charge, civil claim or disciplinary complaint against the
lawyer or the lawyer’s associates based upon conduct involving the client or the representation of the
client.

1

Confidentiality of Information, Ann. Mod. Rules Prof. Cond. § 1.6 (8th ed., Westlaw 2018).
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(7) When the lawyer has reason to believe it is necessary to do so in order to prevent the client
from committing a criminal or fraudulent act.
(8) To the extent revelation reasonably appears necessary to rectify the consequences of a
client’s criminal or fraudulent act in the commission of which the lawyer’s services had been used.
(9) To secure legal advice about the lawyer's compliance with these Rules.
Discussion
The proposed amendment should be adopted because “[a]llowing disclosure under such
circumstances will not harm clients, as the lawyer to whom the disclosure is made will be under the same duty
of confidentiality as the lawyer making the disclosure.” 2 Permitting a “lawyer to share confidential information
to obtain legal advice from another lawyer about compliance with the ethics rules expressly confirms what has
long been understood informally as permissible, and is a welcome addition that encourages lawyers to seek
counsel from colleagues about ethical obligations.” 3 The amendment is desirable because “in many cases . . .
the consulting lawyer may have a professional responsibility to seek the advice of an ethics expert under the
Rule 1.1 competency requirement.” 4
2011 Ethics Referendum
Had the 2011 Texas Referendum been successful, it would have added language to the Texas Rules
similar to this proposal (“when the lawyer seeks legal advice about the lawyer's compliance with these
Rules”).5

2

Professor John M. Burman, The Disclosure of Confidential Information Under the New Wyoming Rules of Professional
Conduct, 29 WYO. LAW. 42, 44 (December 2006).
3
Gregory C. Sisk, Change and Continuity in Attorney-Client Confidentiality: The New Iowa Rules of Professional Conduct, 55
DRAKE L. REV. 347, 355 (2007).
4
M.H. Hoeflich & Bill Skepnek, Reflections of an Ethics Expert and A Lawyer Who Retains Him, 44 HOFSTRA L. REV. 353, 357
(2015).
5
2011 Texas Referendum, proposed language for Disciplinary Rule 1.5(c)(4).
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TO:
FROM:
Date:
Re:

Texas Disciplinary Rules and Referenda Committee (TDRRC)
Vincent R. Johnson, South Texas Professor of Law, St. Mary’s University; TDRRC Member
June 1, 2018
18-4, Diminished Capacity

March 11, 2016 Report
A report issued on March 11, 2016 by the former State Bar of Texas Disciplinary Rules of Professional
Conduct Committee makes a strong case for why the current disciplinary rules create confusion about the
representation of clients with diminished capacity. That report is attached to this document and should be
consulted directly (see Attachment A).
2011 Referendum
The March 11, 2016 Report states that “[the 2011] Referendum proposed replacing [Texas Disciplinary
Rules of Professional Conduct (TDRPC)] Rule 1.02(g) with . . . [a] Rule and Comments, which generally follow[ed]
ABA Model Rule 1.14,” although the Committee recommended some deviation from Model Rule 1.14.
Attachments to this report set forth the text of:
• Model Rule 1.14 (see Attachment B),
• The 2011 Referendum’s proposed Texas Rule 1.14 (which was not adopted) (see Attachment C), and
• An interlineated document showing how the 2011 proposed version of Texas Rule 1.14 would have
deviated from Model Rule 1.14 (see Attachment D).
Analysis
There are only minor differences between Model Rule 1.14 and the proposed Texas version of Rule 1.14
that failed in the 2011 Referendum. Some of the variations are linguistic and others reflect related provisions in
Texas law and Texas practice. Adopting the text of the version of Texas Rule 1.14 that was proposed in 2011 will
clarify the broad range of options that lawyers have in representing clients with diminished capacity; minimize
the risks that lawyers who act reasonably will be subject to grievances; and enable Texas lawyers to benefit
from the guidance that has emerged from caselaw and scholarship in other jurisdictions dealing with the similar
terms of Model Rule 1.14.
Proposed Rule
I recommend that the TDRRC endorse the deletion of current Texas Disciplinary Rule 1.02(g) and the
adoption of a new rule (with a different number) containing the text of Texas Rule 1.14 that was proposed in
the 2011 Referendum. Both of these changes deal with a single issue: the representation of clients with
diminished capacity. Because the provisions in the TDRPC that deal with the client-lawyer relationship are
currently numbered Rule 1.01 through Rule 1.15, the new provision could be numbered Rule 1.16. The
proposed new rule should state as follows:
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Rule 1.16 Clients with Diminished Capacity
(a) When a client’s capacity to make adequately considered decisions in connection with a
representation is diminished, whether because of minority, mental impairment, or for another
reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship
with the client.
(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of
substantial physical, financial, or other harm unless action is taken, and cannot adequately act in the
client’s own interest, the lawyer may take reasonably necessary protective action. Such action may
include, but is not limited to, consulting with individuals or entities that have the ability to take
action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad
litem, attorney ad litem, amicus attorney, or conservator, or submitting an information letter
to a court with jurisdiction to initiate guardianship proceedings for the client.
(c) When taking protective action pursuant to (b), the lawyer may disclose the client’s
confidential information to the extent the lawyer reasonably believes is necessary to protect the
client’s interests, unless otherwise prohibited by law.
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ATTACHMENT A: MARCH 11, 2016 REPORT

Rule 1.02(g)—“Diminished Capacity”
State Bar Texas Disciplinary Rules of Professional Conduct Committee

March 11, 2016

I.

Current Rule Concerning Clients with Diminished Capacity and Related Comments

Comment 5 to Texas Disciplinary Rule of Professional Conduct 1.03 suggests that a lawyer representing a
disabled client attempt to maintain a normal attorney-client relationship. 1 However, Rule 1.02(g) requires that,
in some instances, a lawyer profoundly alter this relationship by, among other things, seeking a guardianship for
a client the lawyer believes is disabled. Rule 1.02(g) reads as follows (with emphasis added):

(g) A lawyer shall take reasonable action to secure the appointment of a guardian or other legal
representative for, or seek other protective orders with respect to, a client whenever the lawyer
reasonably believes that the client lacks legal competence and that such action should be taken
to protect the client.

Comments 12 and 13 to the Rule, which are quoted below, elaborate on this requirement.

12. The usual attorney-client relationship is established and maintained by consenting adults
who possess the legal capacity to agree to the relationship. Sometimes the relationship can be
established only by a legally effective appointment of the lawyer to represent a person. Unless
the lawyer is legally authorized to act for a person under a disability, an attorney-client
relationship does not exist for purposes of the rule.

See Texas Disciplinary Rule of Professional Conduct [hereinafter Rule] 1.03, Comment 5 (“In addition to communicating
with any legal representative, a lawyer should seek to maintain reasonable communication with a client under a disability,
insofar as possible. When a lawyer reasonably believes a client suffers a mental disability or is not legally competent, it may
not be possible to maintain the usual attorney-client relationship. Nevertheless, the client may have the ability to
understand, deliberate upon, and reach conclusions about some matters affecting the client’s own well-being. Furthermore,
to an increasing extent the law recognizes intermediate degrees of competence… The fact that a client suffers a disability
does not diminish the desirability of treating the client with attention and respect.”).
1
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13. If a legal representative has already been appointed for the client, the lawyer should
ordinarily look to the representative for decisions on behalf of the client. If a legal representative
has not been appointed, paragraph (g) requires a lawyer in some situations to take protective
steps, such as initiating the appointment of a guardian. The lawyer should see to such
appointment or take other protective steps when it reasonably appears advisable to do so in
order to serve the client’s best interests. See Rule 1.05(c)(4), d(1) and (d)(2)(i) in regard to the
lawyer’s right to reveal to the court the facts reasonably necessary to secure the guardianship
or other protective order. 2

II.

1.

Issues Raised by the Current Rule
Rule 1.02(g) is often disregarded.

Initiating a usually public proceeding to appoint a guardian or to obtain a protective order is a drastic
action potentially more damaging to the client than the disability the lawyer is trying to address, even if the
action is in the client’s best interests. For this reason, we believe Rule 1.02(g) is often ignored, replaced by an
informal and tacit system of work-arounds. Unfortunately, these work-arounds leave the lawyer potentially
exposed to discipline, because the requirements of Rule 1.02(g) are not being followed.

2.

Rule 1.02(g) is too vague.

When the Rule is not ignored, lawyers often do not know what “other protective orders” should be sought
to discharge their professional responsibilities. Moreover, the “protective orders” language appears to
limit the lawyer to taking only formal legal action, when informal action may provide adequate protection.

Rule 1.05(c)(4) states as follows: “A lawyer may reveal confidential information:[w]hen the lawyer has reason to believe
it is necessary to do so in order to comply with a court order, a Texas Disciplinary Rule of Professional Conduct, or other
law.” 1.05(d) states as follows: “A lawyer may also reveal unprivileged client information: (1) When impliedly authorized to
do so in order to carry out the representation. (2) When the lawyer has reason to believe it is necessary to do so in order
to: (i) carry out the representation effectively.” Comment 17 to Rule 1.05 states as follows: “In some situations, Rule 1.02(g)
requires a lawyer representing a client under a disability to seek the appointment of a legal representative for the client or
to seek other orders for the protection of the client. The client may or may not, in a particular matter, effectively consent
to the lawyer’s revealing to the court confidential information and facts reasonably necessary to secure the desired
appointment or order. Nevertheless, the lawyer is authorized by paragraph (c)(4) to reveal such information in order to
comply with Rule 1.02(g). See also paragraph 5, Comment to Rule 1.03, which states as follows: “In addition to
communicating with any legal representative, a lawyer should seek to maintain reasonable communication with a client
under a disability, insofar as possible. When a lawyer reasonably believes a client suffers a mental disability or is not legally
competent, it may not be possible to maintain the usual attorney-client relationship. Nevertheless, the client may have the
ability to understand, deliberate upon, and reach conclusions about some matters affecting the client’s own well-being.
Furthermore, to an increasing extent the law recognizes intermediate degrees of competence… The fact that a client suffers
a disability does not diminish the desirability of treating the client with attention and respect.”
2
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The concerns addressed by Rule 1.02(g) may be better addressed by consultation prohibited by
Rule 1.05.

3.

A lawyer often will be able to address concerns about a client’s capacity less obtrusively by consulting
with friends or family members about the client’s behavior and mental acuity, but such consultation
may violate Rule 1.05, which generally prohibits lawyers’ revelation of confidential information. The
comments to Rules 1.02 and 1.05 appear to limit the lawyer to consulting with the client, the client’s
“legal representative,” and a court. See footnote 2.
4.

Compliance with Rule 1.02(g) requires lawyers to parse several Rules and Comments.

A lawyer who consults the Rules for guidance on the lawyer’s responsibilities regarding a client who may have
diminished capacity faces a challenge. The relevant information must be gathered from Rule 1.02(g) and
comments to Rules 1.02, 1.03, and 1.05. One or more of these requirements or guidelines therefore may be
missed in the search. All of the ethical guidance should be in one distinct rule.

5.

Rule 1.02(g) Can Be Used as a Threat of Grievance

Rule 1.02(g) can be used to threaten the lawyer by a person who is not interested in the well-being of
the client.
III.

Proposed Replacement for Rule 1.02(g)

The Texas Supreme Court in the last Referendum proposed replacing Rule 1.02(g) with the following Rule and
Comments, which generally follow ABA Model Rule 1.14 3:

Rule 1.**

Clients with Diminished Capacity

(a)

When a client’s capacity to make adequately considered decisions in connection with a representation
is diminished, whether because of minority, mental impairment, or for another reason, the lawyer
shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.

(b)

When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial
physical, financial, or other harm unless action is taken, and cannot adequately act in the client’s own

The Committee had referred to this as Rule 1.14, and this was the number the Court assigned it for the February 2011
Referendum, with other Rules having been renumbered accordingly.

3
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interest, the lawyer may take reasonably necessary protective action. Such action may include, but is
not limited to, consulting with individuals or entities that have the ability to take action to protect the
client and, in appropriate cases, seeking the appointment of a guardian ad litem, attorney ad
litem, amicus attorney, or conservator, or submitting an information letter to a court with jurisdiction
to initiate guardianship proceedings for the client.
(c)

When taking protective action pursuant to (b), the lawyer may disclose the client’s confidential
information to the extent the lawyer reasonably believes is necessary to protect the client’s interests,
unless otherwise prohibited by law.

Comment:

1.

The normal client-lawyer relationship is based on the assumption that the client, when properly advised
and assisted, is capable of making decisions about important matters. But maintaining the ordinary clientlawyer relationship may not be possible when the client suffers from a mental impairment, is a minor, or
has a diminished capacity for some other reason to make adequately considered decisions regarding
representation. In particular, a severely incapacitated person may have no power to make legally binding
decisions. Nevertheless, a client with diminished capacity often can understand, deliberate on, and reach
conclusions about matters affecting the client’s own well-being. For example, some people of advanced
age are capable of handling routine financial matters but need special legal protection concerning major
transactions. Also, some children are regarded as having opinions entitled to weight in legal proceedings
concerning their custody.

2.

In determining the extent of the client’s diminished capacity, the lawyer should consider and balance
such factors as the client’s ability to articulate reasoning leading to a decision, variability of state of mind,
and ability to appreciate consequences of a decision; the substantive fairness of a decision; and the
consistency of a decision with the lawyer’s knowledge of the client’s long-term commitments and values.

3.

The fact that a client suffers from diminished capacity does not diminish the lawyer’s obligation to
treat the client with attention and respect. Even if the client has a guardian or other legal representative,
the lawyer should, as far as possible, accord the client the normal status of a client, particularly in
maintaining communication. If a guardian or other legal representative has been appointed for the
client, however, the law may require the client’s lawyer to look to the representative for decisions
on the client’s behalf. If the lawyer represents the guardian as distinct from the ward and is aware that
the guardian is acting adversely to the ward’s interest, the lawyer may have an obligation to prevent
or rectify the guardian’s misconduct.

4.

The client may wish to have family members or other persons participate in discussions with the lawyer;
however, paragraph (a) requires the lawyer to keep the client’s interests foremost and, except when
taking protective action authorized by paragraph (b), to look to the client, not the family members or
other persons, to make decisions on the client’s behalf. In matters involving a minor, whether the
lawyer should look to the parents as natural guardians may depend on the type of proceeding or
matter in which the lawyer is representing the minor.
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Taking Protective Action

5.

Paragraph (b) contains a non-exhaustive list of actions a lawyer may take in certain circumstances
to protect a client who does not have a guardian or other legal representative. Such actions could
include consulting with family members, using a reconsideration period to permit clarification or
improvement of circumstances, using voluntary surrogate decision-making tools such as existing
durable powers of attorney, or consulting with support groups, professional services, adult-protective
agencies, or other individuals or entities that have the ability to protect the client. In taking any
protective action, the lawyer should be guided by such factors as the client’s wishes and values to the
extent known, the client’s best interests, and the goals of intruding into the client’s decision-making
autonomy to the least extent feasible, maximizing client capacities, and respecting the client’s family
and social connections.

6.

A client with diminished capacity also may cause or threaten physical, financial, or other harm to third
parties. In such situations, the client’s lawyer should consult applicable law to determine the appropriate
response.

7.

When a legal representative has not been appointed, the lawyer should consider whether an
appointment is reasonably necessary to protect the client’s interests. Thus, for example, if a client with
diminished capacity has substantial property that should be sold for the client’s benefit, effective
completion of the transaction may require appointment of a legal representative. In addition, applicable
law provides for the appointment of certain legal representatives in certain circumstances. For example,
the Texas Family Code prescribes when a guardian ad litem, attorney ad litem, or amicus attorney should
be appointed in a suit affecting the parent-child relationship, and the Texas Estates Code prescribes when
a guardian should be appointed for an incapacitated person. In many circumstances, however,
appointment of a legal representative may be more expensive or traumatic for the client than
circumstances in fact require. Evaluation of such circumstances is a matter entrusted to the lawyer’s
professional judgment; but, in considering alternatives, the lawyer should be aware of any law that
requires the lawyer to advocate on the client’s behalf for the action that imposes the least restriction.

Disclosure of the Client’s Condition

8.

Disclosure of the client’s diminished capacity could adversely affect the client’s interests. For example,
raising the question of diminished capacity could, in some circumstances, lead to proceedings for
involuntary commitment. As with any client-lawyer relationship, information relating to the
representation of a client is confidential under Rule 1.05. But when the lawyer is taking protective
action, paragraph (b) of this Rule permits the lawyer to make necessary disclosures. Given the risks to
the client of disclosure, paragraph (c) limits what the lawyer may disclose in consulting with other
individuals or entities or in seeking the appointment of a legal representative. At the very least, the
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lawyer should determine whether it is likely that the person or entity consulted will act adversely to the
client’s interests before discussing matters related to the client.

Notably, paragraph (b) permits a lawyer to take legally restrictive action (like getting a guardian or
conservator for the client) or to utilize less intrusive means (like talking to family members) to address a client’s
disability. Additionally, paragraph (c) provides an exception to the confidentiality Rule if the lawyer takes any
action – legally restrictive or less intrusive – limiting the disclosure of such information to that reasonably
necessary to protect the client’s interests. As paragraph (b) authorizes legally restrictive measures to the same
extent it does less intrusive methods, then the lawyer could disclose whatever information is necessary to
achieve the method the lawyer selects. We believe that this proposed Rule adequately addresses the issues
noted above and therefore endorse its promulgation. 4

4

The Committee recommended further deviation from ABA Rule 1.14 (see attached comparison table).
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ATTACHMENT B: MODEL RULE 1.14 (WESTLAW 2018)

Model Rule 1.14
(a) When a client’s capacity to make adequately considered decisions in connection with a representation is
diminished, whether because of minority, mental impairment or for some other reason, the lawyer shall, as far
as reasonably possible, maintain a normal client-lawyer relationship with the client.
(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial
physical, financial or other harm unless action is taken and cannot adequately act in the client’s own interest,
the lawyer may take reasonably necessary protective action, including consulting with individuals or entities
that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of
a guardian ad litem, conservator or guardian.
(c) Information relating to the representation of a client with diminished capacity is protected by Rule 1.6.
When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a)
to reveal information about the client, but only to the extent reasonably necessary to protect the client’s
interests.
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ATTACHMENT C: 2011 REFERENDUM PROPOSED RULE 1.14

Rule 1.**

Clients with Diminished Capacity

(c)

When a client’s capacity to make adequately considered decisions in connection with a representation
is diminished, whether because of minority, mental impairment, or for another reason, the lawyer
shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.

(d)

When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial
physical, financial, or other harm unless action is taken, and cannot adequately act in the client’s own
interest, the lawyer may take reasonably necessary protective action. Such action may include, but is
not limited to, consulting with individuals or entities that have the ability to take action to protect the
client and, in appropriate cases, seeking the appointment of a guardian ad litem, attorney ad
litem, amicus attorney, or conservator, or submitting an information letter to a court with jurisdiction
to initiate guardianship proceedings for the client.

(c)

When taking protective action pursuant to (b), the lawyer may disclose the client’s confidential
information to the extent the lawyer reasonably believes is necessary to protect the client’s interests,
unless otherwise prohibited by law.
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ATTACHMENT D: HOW 2011 PROPOSED TEXAS RULE 1.14 WOULD HAVE CHANGED MODEL RULE 1.14

Model Rule 1.1416

Clients with Diminished Capacity

(a)
When a client’s capacity to make adequately considered decisions in connection with a representation
is diminished, whether because of minority, mental impairment, or for some otheranother reason, the lawyer
shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.
(b)
When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial
physical, financial, or other harm unless action is taken, and cannot adequately act in the client’s own
interest, the lawyer may take reasonably necessary protective action, including. Such action may include,
but is not limited to, consulting with individuals or entities that have the ability to take action to protect the
client and, in appropriate cases, seeking the appointment of a guardian ad litem, attorney ad litem, amicus
attorney, or conservator or guardian. , or submitting an information letter to a court with jurisdiction to
initiate guardianship proceedings for the client.
(c) Information relating to the representation of a client with diminished capacity is protected by Rule 1.6.
When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under
Rule 1.6(a) to revealmay disclose the client’s confidential information about the client, but only to the extent
the lawyer reasonably believes is necessary to protect the client’s interests, unless otherwise prohibited by
law.
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Diminished Capacity
ABA vs. Texas Referendum 2011 Chart

Texas
Rule 1.14. Diminished Capacity [new,
renumbered]

ABA
Rule 1.14 Client With Diminished Capacity

(a) When a client's capacity to make adequately
considered decisions in connection with a
representation is diminished, whether because
of minority, mental impairment, or for another
reason, the lawyer shall, as far as reasonably
possible, maintain a normal client-lawyer
relationship with the client.

(a) When a client's capacity to make adequately
considered decisions in connection with a
representation is diminished, whether because
of minority, mental impairment or for some
other reason, the lawyer shall, as far as
reasonably possible, maintain a normal clientlawyer relationship with the client.

(b) When the lawyer reasonably believes that
the client has diminished capacity, is at risk of
substantial physical, financial, or other harm
unless action is taken, and cannot adequately act
in the client's own interest, the lawyer may take
reasonably necessary protective action. Such
action may include, but is not limited to,
consulting with individuals or entities that have
the ability to take action to protect the client
and, in appropriate cases, seeking the
appointment of a guardian ad litem, attorney ad
litem, amicus attorney, or conservator, or
submitting an information letter to a court with
jurisdiction to initiate guardianship proceedings
for the client.

(b) When the lawyer reasonably believes that
the client has diminished capacity, is at risk of
substantial physical, financial or other harm
unless action is taken and cannot adequately act
in the client's own interest, the lawyer may take
reasonably necessary protective action,
including consulting with individuals or entities
that have the ability to take action to protect the
client and, in appropriate cases, seeking the
appointment of a guardian ad litem, conservator
or guardian.

(c) Information relating to the representation of
a client with diminished capacity is protected by
Rule 1.6. When taking protective action
pursuant to paragraph (b), the lawyer is
(c) When taking protective action pursuant to
impliedly authorized under Rule 1.6(a) to reveal
(b), the lawyer may disclose the client's
information about the client, but only to the
confidential information to the extent the lawyer extent reasonably necessary to protect the
reasonably believes is necessary to protect the
client's interests.
client's interests, unless otherwise prohibited by
law.
Comment
[1] The normal client-lawyer relationship is
based on the assumption that the client, when
Comment
properly advised and assisted, is capable of
making decisions about important matters.
1. The normal client-lawyer relationship is
When the client is a minor or suffers from a
based on the assumption that the client, when
diminished mental capacity, however,
properly advised and assisted, is capable of
maintaining the ordinary client-lawyer
making decisions about important matters. But
relationship may not be possible in all respects.
maintaining the ordinary client-lawyer
relationship may not be possible when the client In particular, a severely incapacitated person
may have no power to make legally binding
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suffers from a mental impairment, is a minor, or
has a diminished capacity for some other
reason to make adequately considered decisions
regarding representation. In particular, a
severely incapacitated person may have no
power to make legally binding decisions.
Nevertheless, a client with diminished capacity
often can understand, deliberate on, and
reach conclusions about matters affecting the
client's own well-being. For example, some
people of advanced age are capable of handling
routine financial matters but need special
legal protection concerning major transactions.
Also, some children are regarded as having
opinions entitled to weight in legal proceedings
concerning their custody.
2. In determining the extent of the client's
diminished capacity, the lawyer should consider
and
balance such factors as the client's ability to
articulate reasoning leading to a decision,
variability of state of mind, and ability to
appreciate consequences of a decision; the
substantive fairness of a decision; and the
consistency of a decision with the lawyer's
knowledge of the client's long-term
commitments and values.
3. The fact that a client suffers from diminished
capacity does not diminish the lawyer's
obligation to treat the client with attention and
respect. Even if the client has a guardian or
other legal representative, the lawyer should, as
far as possible, accord the client the normal
status of a client, particularly in maintaining
communication. If a guardian or other legal
representative has been appointed for the client,
however, the law may require the client's
lawyer to look to the representative for
decisions on the client's behalf. If the lawyer
represents the guardian as distinct from the
ward and is aware that the guardian is acting
adversely to the ward's interest, the lawyer may
have an obligation to prevent or rectify the
guardian's misconduct.

decisions. Nevertheless, a client with
diminished capacity often has the ability to
understand, deliberate upon, and reach
conclusions about matters affecting the client's
own well-being. For example, children as young
as five or six years of age, and certainly those of
ten or twelve, are regarded as having opinions
that are entitled to weight in legal proceedings
concerning their custody. So also, it is
recognized that some persons of advanced age
can be quite capable of handling routine
financial matters while needing special legal
protection concerning major transactions.
[2] The fact that a client suffers a disability does
not diminish the lawyer's obligation to treat the
client with attention and respect. Even if the
person has a legal representative, the lawyer
should as far as possible accord the represented
person the status of client, particularly in
maintaining communication.
[3] The client may wish to have family
members or other persons participate in
discussions with the lawyer. When necessary to
assist in the representation, the presence of such
persons generally does not affect the
applicability of the attorney-client evidentiary
privilege. Nevertheless, the lawyer must keep
the client's interests foremost and, except for
protective action authorized under paragraph
(b), must look to the client, and not family
members, to make decisions on the client's
behalf.
[4] If a legal representative has already been
appointed for the client, the lawyer should
ordinarily look to the representative for
decisions on behalf of the client. In matters
involving a minor, whether the lawyer should
look to the parents as natural guardians may
depend on the type of proceeding or matter in
which the lawyer is representing the minor. If
the lawyer represents the guardian as distinct
from the ward, and is aware that the guardian is
acting adversely to the ward's interest, the
lawyer may have an obligation to prevent or
rectify the guardian's misconduct. See Rule
1.2(d).
Taking Protective Action
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4. The client may wish to have family members
or other persons participate in discussions with
the lawyer; however, paragraph (a) requires the
lawyer to keep the client's interests foremost
and, except when taking protective action
authorized by paragraph (b), to look to the
client, not the family members or other persons,
to make decisions on the client's behalf. In
matters involving a minor, whether the lawyer
should look to the parents as natural guardians
may depend on the type of proceeding or matter
in which the lawyer is representing the minor.
Taking Protective Action
5. Paragraph (b) contains a non-exhaustive list
of actions a lawyer may take in certain
circumstances to protect a client who does not
have a guardian or other legal representative.
Such actions could include consulting with
family members, using a reconsideration period
to permit clarification or improvement of
circumstances, using voluntary surrogate
decision-making tools such as existing durable
powers of attorney, or consulting with support
groups, professional services, adult-protective
agencies, or other individuals or entities that
have the ability to protect the client. In taking
any protective action, the lawyer should be
guided by such factors as the client's wishes and
values to the extent known, the client's best
interests, and the goals of intruding into the
client's decision-making autonomy to the least
extent feasible, maximizing client capacities,
and respecting the client's family and social
connections.
6. A client with diminished capacity also may
cause or threaten physical, financial, or other
harm to third parties. In such situations, the
client's lawyer should consult applicable law
to determine the appropriate response.
7. When a legal representative has not been
appointed, the lawyer should consider whether
an appointment is reasonably necessary to
protect the client's interests. Thus, for example,
if a client with diminished capacity has
substantial property that should be sold for the

[5] If a lawyer reasonably believes that a client
is at risk of substantial physical, financial or
other harm unless action is taken, and that a
normal client-lawyer relationship cannot be
maintained as provided in paragraph (a) because
the client lacks sufficient capacity to
communicate or to make adequately considered
decisions in connection with the representation,
then paragraph (b) permits the lawyer to take
protective measures deemed necessary. Such
measures could include: consulting with family
members, using a reconsideration period to
permit clarification or improvement of
circumstances, using voluntary surrogate
decision making tools such as durable powers
of attorney or consulting with support groups,
professional services, adult-protective agencies
or other individuals or entities that have the
ability to protect the client. In taking any
protective action, the lawyer should be guided
by such factors as the wishes and values of the
client to the extent known, the client's best
interests and the goals of intruding into the
client's decision making autonomy to the least
extent feasible, maximizing client capacities
and respecting the client's family and social
connections.
[6] In determining the extent of the client's
diminished capacity, the lawyer should consider
and balance such factors as: the client's ability
to articulate reasoning leading to a decision,
variability of state of mind and ability to
appreciate consequences of a decision; the
substantive fairness of a decision; and the
consistency of a decision with the known longterm commitments and values of the client. In
appropriate circumstances, the lawyer may seek
guidance from an appropriate diagnostician.
[7] If a legal representative has not been
appointed, the lawyer should consider whether
appointment of a guardian ad litem, conservator
or guardian is necessary to protect the client's
interests. Thus, if a client with diminished
capacity has substantial property that should be
sold for the client's benefit, effective completion
of the transaction may require appointment of a
legal representative. In addition, rules of
procedure in litigation sometimes provide that
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client's benefit, effective completion of the
transaction may require appointment of a legal
representative. In addition, applicable law
provides for the appointment of certain legal
representatives in certain circumstances. For
example, the Texas Family Code prescribes
when a guardian ad litem, attorney ad litem, or
amicus attorney should be appointed in a suit
affecting the parent-child relationship, and
the Texas Probate Code prescribes when a
guardian should be appointed for an
incapacitated person. In many circumstances,
however, appointment of a legal representative
may be more expensive or traumatic for the
client than circumstances in fact require.
Evaluation of such circumstances is a matter
entrusted to the lawyer's professional judgment;
but, in considering alternatives, the lawyer
should be aware of any law that requires the
lawyer to advocate on the client's behalf for the
action that imposes the least restriction.
Disclosure of the Client's Condition
8. Disclosure of the client's diminished capacity
could adversely affect the client's interests.
For example, raising the question of diminished
capacity could, in some circumstances, lead
to proceedings for involuntary commitment. As
with any client-lawyer relationship,
information relating to the representation of a
client is confidential under Rule 1.05. But
when the lawyer is taking protective action,
paragraph (b) of this Rule permits the lawyer to
make necessary disclosures. Given the risks to
the client of disclosure, paragraph (c) limits
what the lawyer may disclose in consulting with
other individuals or entities or in seeking
the appointment of a legal representative. At the
very least, the lawyer should determine
whether it is likely that the person or entity
consulted will act adversely to the client's
interests before discussing matters related to
the client.

minors or persons with diminished capacity
must be represented by a guardian or next friend
if they do not have a general guardian. In many
circumstances, however, appointment of a legal
representative may be more expensive or
traumatic for the client than circumstances in
fact require. Evaluation of such circumstances
is a matter entrusted to the professional
judgment of the lawyer. In considering
alternatives, however, the lawyer should be
aware of any law that requires the lawyer to
advocate the least restrictive action on behalf of
the client.
Disclosure of the Client's Condition
[8] Disclosure of the client's diminished
capacity could adversely affect the client's
interests. For example, raising the question of
diminished capacity could, in some
circumstances, lead to proceedings for
involuntary commitment. Information relating
to the representation is protected by Rule 1.6.
Therefore, unless authorized to do so, the
lawyer may not disclose such information.
When taking protective action pursuant to
paragraph (b), the lawyer is impliedly
authorized to make the necessary disclosures,
even when the client directs the lawyer to the
contrary. Nevertheless, given the risks of
disclosure, paragraph (c) limits what the lawyer
may disclose in consulting with other
individuals or entities or seeking the
appointment of a legal representative. At the
very least, the lawyer should determine whether
it is likely that the person or entity consulted
with will act adversely to the client's interests
before discussing matters related to the client.
The lawyer's position in such cases is an
unavoidably difficult one.
Emergency Legal Assistance
[9] In an emergency where the health, safety or
a financial interest of a person with seriously
diminished capacity is threatened with
imminent and irreparable harm, a lawyer may
take legal action on behalf of such a person
even though the person is unable to establish a
client-lawyer relationship or to make or express
considered judgments about the matter, when
the person or another acting in good faith on
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that person's behalf has consulted with the
lawyer. Even in such an emergency, however,
the lawyer should not act unless the lawyer
reasonably believes that the person has no other
lawyer, agent or other representative available.
The lawyer should take legal action on behalf of
the person only to the extent reasonably
necessary to maintain the status quo or
otherwise avoid imminent and irreparable harm.
A lawyer who undertakes to represent a person
in such an exigent situation has the same duties
under these Rules as the lawyer would with
respect to a client.
[10] A lawyer who acts on behalf of a person
with seriously diminished capacity in an
emergency should keep the confidences of the
person as if dealing with a client, disclosing
them only to the extent necessary to accomplish
the intended protective action. The lawyer
should disclose to any tribunal involved and to
any other counsel involved the nature of his or
her relationship with the person. The lawyer
should take steps to regularize the relationship
or implement other protective solutions as soon
as possible. Normally, a lawyer would not seek
compensation for such emergency actions
taken.
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COMMITTEE MEMORANDUM
RULE CHANGE PROPOSAL
TDRPC 3.03
18-5 Candor Toward the Tribunal
To: Chairman Kinard, and Members of the Sup Court Disc Rules and Referenda Committee
FROM: Claude Ducloux
RE Proposed Rule Change: Amendment to TDRPC 3.03
DATE: May 11, 2018

Rule 3.03 Candor Toward the Tribunal
(a) A lawyer shall not knowingly:
...
(2) fail to disclose a fact to a tribunal when disclosure is necessary to avoid assisting a criminal or
fraudulent act;
Proposed revision:
...
(2) fail to disclose a fact to a tribunal when disclosure is necessary to avoid assisting a criminal or
fraudulent act, including conduct constituting child abuse or elder abuse;
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TO: The CDRR
From: Michelle Jordan
Memo Re: 18-1 Confidentiality- Child-Elder Abuse and 18-5 Candor to the Tribunal-Child-Elder Abuse
This memo is intended to provide the Committee with additional information which they may find
useful in considering the proposed rule change.
The proposed rule 1.05(e) is:
(e) When a lawyer has confidential information establishing that a client is likely to commit a criminal or
fraudulent act that is likely to result in death or substantial bodily harm to a person, including conduct
constituting child abuse or elder abuse, the lawyer shall reveal confidential information to the extent
revelation reasonably appears necessary to prevent the client from committing the criminal or
fraudulent act or abuse.
The proposed rule 3.03(a)(2) is:
(a) A lawyer shall not knowingly: …
(2) fail to disclose a fact to a tribunal when disclosure is necessary to avoid assisting a criminal or
fraudulent act, including conduct constituting child abuse or elder abuse;
The Current Rules
Under our current rules a lawyer already has the ability to report past child or elder abuse. Rule
1.05(c)(4) says that a lawyer may (permissive) reveal confidential information “when the lawyer has
reason to believe it is necessary to do so in order to comply with… other law”. The other law here would
be Family Code section 261.101 and Human Resources Code section 48.051. So our rule currently
permits the lawyer to reveal the information if he wants to.
Additionally, under our current rules a lawyer already may (permissive) report potential future child or
elder abuse. Rule 1.05(c)(7) says that a lawyer may (permissive) reveal confidential information “when
the lawyer has reason to believe it is necessary to do so in order to prevent the client from committing a
criminal or fraudulent act.” So our rule currently permits the lawyer to reveal the information if he
wants to.
Lastly, under our current rules already a lawyer shall (mandatory) reveal future potential child/elder
abuse under 1.05(e) if the “client is likely to commit a criminal or fraudulent act that is likely to result in
death or substantial bodily harm to a person.” So a lawyer already has a duty to reveal child or elder
abuse if it would result in death or substantial bodily harm. If a lawyer is unsure whether the abuse
would result in death or substantial bodily harm, the lawyer can always choose to err on the side of
caution and reveal the information pursuant to 1.05(c)(4) or 1.05(c)(7).
So, in summary, our current rules already provide for the issues of child or elder abuse and the proposed
additional language is not needed.
The Listing of Examples
These proposed rules single out child and elder abuse as examples. The listing of examples is generally
best placed in the comments to the rule and not in the rule itself. The comments can best illustrate in
greater detail application of the rule so as not to confuse the reader. The comments can refer to other
laws or duties of which the lawyer should be aware. Therefore, a comment that references that the
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reporting of child and elder abuse is required under other law may be preferable to actually including
these examples in the rule itself.
One could argue that listing child abuse and elder abuse in the rule itself gives the lawyer a “heads up”
that a lawyer has a duty to report under other law. However, the purpose of the disciplinary rules
themselves is not to make lawyers aware of other laws and currently our rules do not do so. Instead, this
type of “heads up” is often included in the comments to a rule.
Additionally, the listing of examples often can create an opportunity for the lawyer to make the
argument that only the examples listed violate the rule. It also can appear to elevate the listed examples
to a higher significance. Regardless, the listing of examples can “muddy the waters.”
Other Protected Classes
The inclusion of certain examples while not including others may ultimately confuse the reader as well.
The proposed rules single out only two categories of the four protected classes under the statutes,
Family Code section 261.101 and Human Resources Code section 48.051. The proposed rules fail to
mention the statutorily protected classes of “a person with a disability or an individual receiving services
from a provider as described by Subchapter F”. Of course to include all the categories of protected
classes in the rule itself would make the language of the rule unwieldy. But to exclude these classes in
the rule language may be seen to imply that the duty under 1.05(e) does not apply to these classes or
that the classes are distinguishable in some way.
Definition of Abuse Under the Statutes
Our current rule 1.05(e) generally prescribes a duty to reveal future acts that are…“likely to result in
death or substantial bodily harm”. It does not create a duty to report all future criminal acts.
The proposed rule 1.05(e) now specifically uses the term “abuse”. However, “abuse” is a defined term
under the two statutes, Family Code section 261.001 and Human Resources Code section 48.002, and
includes conduct having nothing to do with “death or substantial bodily harm”. The proposed rule could
be interpreted to require the duty to reveal any kind of “abuse”. That would expand greatly the lawyer’s
duty under rule 1.05(e).
For example under Family Code section 261.001 “abuse” includes “mental or emotional injury” to a
child. Also under Human Resources Code section 48.002: “abuse” includes “emotional harm” to an
elderly person. One could argue that while our current rule does not require revelation of these types
of harm at present, that the proposed rule would do so.
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From: Rick Hagen [Rick Hagen e-mail address ]
Sent: Wednesday, June 06, 2018 12:56 PM
To: Michelle Jordan <Michelle.Jordan@TEXASBAR.COM>; Amy Bresnen (Amy Bresnen e-mail address )
<Amy Bresnen e-mail address >; Carl Jordan (Carl Jordan e-mail address ) <Carl Jordan e-mail address >; Claude Ducloux
(Claude Ducloux e-mail address ) <Claude Ducloux e-mail address >; Dennise Garcia (Dennise Garcia e-mail address )
<Dennise Garcia e-mail address >; Jane King (Jane King e-mail address ) <Jane King e-mail address >; Lewis Kinard
<Lewis Kinard e-mail address >; Lewis Kinard (Lewis Kinard e-mail address ) <Lewis Kinard e-mail address >; Tim Belton (Tim Belton e-mail address )
<Tim Belton e-mail address >; Vincent Johnson (Vincent Johnson e-mail address ) <Vincent Johnson e-mail address >
Subject: RE: Updated Memo Re: 18‐1 and 18‐5 child/elder abuse
Dear All:
I’ve been giving this topic a great deal of thought. I’ve read Michelle’s memo and agree with her that we do not
need to change the rules. However, I do believe that we should consider creating a new “comment” regarding the
rule(s) as they relate to attorneys being required to disclose abuse when that information was obtained in a privileged
setting. What follows are random thoughts on why a comment is warranted.
At some level, the attorney/client privilege is constitutionally recognized. Case law is scarce regarding the
degree of constitutional recognition but I take the position that a privileged communication is constitutionally
protected. The attorney/client privilege is recognized in the Rules of Evidence. The legislature has enacted the two
statues that require attorney’s to report child and elderly abuse. I have long questioned the constitutionality of those
statutes.
TRE 503(b)(2) provides:
Special Rule in a Criminal Case. In a criminal case, a client has a privilege to prevent a lawyer or lawyer’s
representative from disclosing any other fact that came to the knowledge of the lawyer or the lawyer’s representative
by reason of the attorney‐client relationship.
I believe a large number of criminal defense lawyers in Texas believe the statutes are unconstitutional as well
and many point to TRE 503(b)(2) as authority preventing disclosure
For the lawyer who reports, how does he or she do it? Does the lawyer report the client’s name, the victim’s
name, the details of the offense, and thus provide a complete case for the prosecution? That type of reporting would
have a chilling effect on the attorney/client privilege. If the lawyer feels obligated to report, does the lawyer only report
the victim’s name and report that he has reason to believe the victim has been abused?
This issue is very similar to the situation where a criminal defendant indicates to his lawyer he will commit
perjury. The comments in this area are very vague and provide little guidance for the lawyer.

A comment is necessary to address the conflict between the statutes that require reporting and the special rule
in a criminal case/constitution that prevents it. Additionally, a comment is needed to address how reporting is made if a
lawyer feels obligated to report.
Can we have this issue placed on the agenda or create a subcommittee? I’d like to be involved.
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Proposed Future Timeline for June or July meetings
Below is a proposed future timeline for any rules that are voted as ready for publication at either the
June or July meetings. It is important that we have dates nailed down before we publish so that the
publication will also give readers notice of the end date of the comment period and notice of the date
and details of the public hearing.

Publications – Publications will include details on dates and participation methods for the comment
period and the public hearing.
•

Texas Bar Journal - September 1, 2018

(Please note that after the June 11, 2018 meeting it will be too late to get the rules published in the
July Bar Journal and the Bar Journal does not publish an August issue.)
•

Texas Register – August 22, 2018

Comment Period- November 1, 2018
After publication comments will be accepted through November 1, 2018.
Public Hearing- October 10, 2018
There will be a public hearing sometime during the comment period. We have tentatively scheduled it
for October 10, 2018 because we have to hold it in the big room, Room 101, and that means we have to
reserve it well in advance.
There is nothing in the statute that tells us any specifics about the public hearing, such as does the
whole Committee or a quorum have to be there or just the Chairman. We have learned that when the
SBOT has its budget public hearing, only one person attends as a representative of SBOT and that is
usually the SBOT President.
Additionally, the Chairman could hand off the responsibility to another member of the Committee to be
his proxy and representative of the Committee. If the Chairman wants to use a proxy, it would probably
be easier for someone who lives in Austin, such as Claude or Amy, to attend and preside over the public
hearing.
Final Vote by Committee on the Proposed Rule- November 7, 2018 or December 5, 2018
The Committee must vote on whether to recommend a proposed rule to the Board of Directors at either
the November 7, 2018 meeting or the December 5, 2018 meeting. This vote must be held at a meeting
open to the public and with notice to the public.
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From: Xavier Rodriguez e-mail address [mailto:Xavier Rodriguez e-mail address ]
Sent: Wednesday, May 09, 2018 3:42 PM
To: Lewis Kinard e-mail address ; Claude Ducloux e-mail address
Cc: Hedy Bower <Hedy.Bower@TEXASBAR.COM>
Subject: CLE/PDP Resolution recommending that TDRPC 1.01, comment 8 be revised
Dear Mr. Kinard,
I write to you as Chair of the State Bar, Continuing Legal Education Committee. At our April meeting the
CLE Committee, along with the Board's Professional Development Committee, adopted the attached
resolution. Should the Supreme Court Disciplinary Rules and Referenda Committee require any other
information, please do not hesitate to contact me.
Regards,

1
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(NOTE: These emails stem from a discussion about whether the Committee has the authorization and/or
the obligation to draft comments to the rules that it proposes.)
------------------------------------------------------------From: Linda Acevedo
Sent: Thursday, May 24, 2018 6:02 PM
To: Cory Squires <Cory.Squires@TEXASBAR.COM>; Lewis Kinard e-mail address ; Michelle Jordan
<Michelle.Jordan@TEXASBAR.COM>
Subject: FW: June Agenda
I should have added that the consensus was that comments did not have to follow the statutory
process.
________________________________________
From: Linda Acevedo
Sent: Thursday, May 24, 2018 4:20 PM
To: Lewis Kinard; Cory Squires
Cc: Michelle Jordan
Subject: RE: June Agenda
Hello:
I spoke with the Court’s rules attorney and she then communicated with Chief Justice Hecht and Justice
Johnson. They suggest that after the SBOT Board approves the draft comments prepared by the SBOT
committees, the Board should then forward them directly to the Court, and then the Court can ask the
rules & referenda committee for its views before proceeding. They felt that a direct request from the
Court should give the committee some comfort that it is not overstepping and also cabin in its role with
respect to comments drafted by other groups.
Linda
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Texas referenda on lawyer advertising
Vincent R. Johnson, South Texas Professor of Law, St. Mary’s University
May 9, 2018
Referenda seeking to revise the ethics rules related to lawyer advertising have failed at least three times in
Texas. The first two referenda are discussed in one of my articles: Vincent R. Johnson, Yellow Pages Legal Ads
in Texas: The Complexities of DR 2-101(b) & (c), 17 St. Mary's L.J. 1, 28 n.8 (1985):
Following the landmark decision by the United States Supreme Court in Bates v. State Bar of Arizona,
433 U.S. 350, 372 (1977), which held that non-misleading, truthful advertising concerning the prices of
routine legal services was constitutionally protected, referenda were twice put before the members of
the State Bar of Texas to revise the rules on lawyer advertising that had been in effect since 1971. See
41 TEX. B.J. 760, 760 (1978) (referendum put before the bar in 1978); 43 TEX. B.J. 689, 689 (1980)
(referendum on lawyer advertising again placed before the bar in 1980). Both failed because on each
occasion ballots were cast by less than 51% of those eligible to vote. See 41 TEX. B.J. 760, 760 (1978)
(only 12,470 of 30,522 voted); 43 TEX. B.J. 689, 689 (1980) (41% of eligible attorneys voted). After the
first defeat, the Supreme Court suspended DR 2-101 and 2-102 to the extent that they conflicted with
Bates. See Zunker, Lawyer Advertising, Solicitation and Trade Names Since Bates, 43 TEX. B.J. 321, 321
(1980). Following the second defeat, a State Bar committee drafted yet another proposed revision of
the Code, which took into account relevant developments since Bates. See Cunningham, Lawyer
Advertising and Solicitation, 45 TEX. B.J. 938, 938 (1982). After slight modifications of the new draft by
the Board of Directors, the State Bar presented the draft to the Supreme Court and petitioned the
court to hold a third referendum or alternatively exercise its inherent nomothetic powers over the
practice of law and judicially promulgate new advertising rules. See id. at 938. The Supreme Court
chose the latter course, repealing former Disciplinary Rules 2-101 through 2-105, and enacting
Disciplinary Rules 2-101 through 2-104 as they are presently worded. See Lawyer Advertising
Guidelines, 45 TEX. B.J. between 1110 and 1111 (special tear-out section) (1982). The provisions
adopted by the Court varied in several respects from those proposed by the State Bar. As to DR 2101(B), the difference is essentially insignificant: whereas the State Bar version referred to “A lawyer
who publishes or broadcasts,”' the provision enacted by the Supreme Court speaks of “A lawyer who
publishes, advertises, or broadcasts”' (emphasis added). The variation between the proposed and
adopted versions of DR 2-101(C) is more extensive and is discussed in subsection C of this paper. There
is no legislative history or commentary to illuminate the meaning of either the provisions submitted to
the Court or those promulgated. Telephone interview with Jerry Zunker, General Counsel, State Bar of
Texas (Feb. 19, 1985). A constitutional challenge to the manner in which the advertising rules were
adopted was raised and rejected in State Bar of Texas v. Daves, 691 S.W.2d 784, 788-89 (Tex. App.—
Amarillo 1985, writ ref'd n.r.e.) (defendant's claim that court was without rule making power was
negated by statutes).
In the 2011 referendum, the proposed new rules on lawyer advertising were part of Question F, which failed to
pass. The vote was 8,788 yes (22.90%) and 29,582 no (77.10%). See Referendum Results, 74 Tex. B.J. 195
(2011).
End
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