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Committee on Disciplinary Rules and Referenda 

Agenda 

Date and Time:  10:00 a.m., Wednesday, August 7, 2019 
By Teleconference 

1. Call to Order; Roll Call

2. Comments from the Chair

3. Approval of the Minutes of the Last Meeting (Pages 2 – 4)

4. Discussion and Possible Action: Draft Proposed Comments to Proposed Rule 1.01.
Competent and Diligent Representation, Texas Disciplinary Rules of Professional Conduct
(TDRPC) (Pages 5 – 12)

5. Discussion and Possible Action: Revised Proposal on Lawyer Advertising Rules – Part
VII. Information about Legal Services, TDRPC (Pages 13 – 64)

6. Discussion and Possible Action: Proposed Rule 3.02. Assignment of Judge, Texas Rules
of Disciplinary Procedure (TRDP) (Pages 65 – 73)

7. Discussion and Possible Action: Supreme Court of Texas Request for a Recommendation
on a Comment to Rule 3.06. Maintaining Integrity of Jury System, TDRPC (Addressing
Lawyer Access to Juror Social Media) (Pages 65 – 66 and Pages 74 – 75)

8. Proposed Rule Timelines (Pages 76 – 77)

9. Agenda Items for Next Meetings

10. Adjourn
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MEETING OF THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

July 23, 2019 
Texas Law Center, Room 101 

Austin, Texas 
And by Teleconference 

MINUTES 

Members Present: Chairman M. Lewis Kinard; Timothy Belton; Amy Bresnen; Claude Ducloux; 
Rick Hagen; Dean Vincent Johnson; W. Carl Jordan. 

Members Not Present: Hon. Dennise Garcia; Karen Nicholson. 

State Bar of Texas Staff Present: Trey Apffel, Executive Director; Seana Willing, Chief 
Disciplinary Counsel; Royce LeMoine, Deputy Counsel for Administration and Regional Counsel 
(Office of the Chief Disciplinary Counsel); KaLyn Laney, Deputy Executive Director; Ray Cantu, 
Deputy Executive Director; Brad Johnson, Disciplinary Rules and Referenda Attorney; Cory 
Squires, Staff Liaison; Lowell Brown, Communications Division Director; Gene Major, 
Attorney Compliance Division Director. 

A. CALL TO ORDER; ROLL CALL

Ms. Bresnen called the meeting to order at 10:01 a.m. Mr. Squires called the roll and a quorum was 
present. Ms. Bresnen thanked those in attendance. 

B. PUBLIC HEARING ON REVISED PROPOSAL ON LAWYER ADVERTISING RULES
– PART VII. INFORMATION ABOUT LEGAL SERVICES, TEXAS DISCIPLINARY
RULES OF PROFESSIONAL CONDUCT (TDRPC)

Ms. Bresnen addressed the Committee regarding the public hearing on the revised proposal on 
the lawyer advertising rules and explained the procedure for the public hearing. Ms. Bresnen 
reminded those listening that the Committee will continue to accept public comments on the 
proposed advertising rules through August 6, 2019. Mr. Ducloux thanked those in attendance and 
those who have provided feedback in the rule proposal process. Two speakers addressed the 
Committee during the public hearing and the Committee responded with comments. 

C. COMMENTS FROM THE CHAIR

Mr. Kinard thanked those in attendance and those who have participated in the rule proposal 
process. Mr. Kinard recognized Mr. Ducloux, who recently received the Texas Bar Foundation’s 
Dan Rugeley Price Memorial Award. 

D. APPROVAL OF THE MINUTES OF THE LAST MEETING

Mr. Kinard addressed the Committee on this agenda item. Mr. Ducloux made a motion that the 
Committee approve the minutes from the June 6, 2019, meeting. Ms. Bresnen seconded the motion. 
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The Committee voted in favor of the motion. 

E. DISCUSSION: REVISED PROPOSAL ON LAWYER ADVERTISING RULES (PART
VII. INFORMATION ABOUT LEGAL SERVICES, TDRPC)

Mr. Kinard explained that the Committee will continue to accept public comments on the 
proposed advertising rules through August 6, 2019. Dean Johnson addressed the Committee 
regarding suggested changes to the proposed advertising rules based on his review of recent 
public comments received. The Committee further discussed the proposed advertising rules, 
including possible changes to the proposed rules and draft proposed comments to the proposed 
rules. The Committee will further discuss the proposed advertising rules at its August 7, 2019, 
meeting and can vote at that meeting or its September 3, 2019, meeting on whether to recommend 
the proposed rules to the State Bar of Texas Board of Directors. 

F. DISCUSSION AND POSSIBLE ACTION: PROPOSED RULE 6.05. CONFLICT OF
INTEREST EXCEPTIONS FOR NONPROFIT AND LIMITED PRO BONO LEGAL
SERVICES, TDRPC

Mr. Kinard addressed the Committee on proposed Rule 6.05, TDRPC. Mr. Ducloux made a motion 
that the Committee recommend proposed Rule 6.05, TDRPC, to the State Bar of Texas Board of 
Directors. Ms. Bresnen seconded the motion. The Committee voted in favor of the motion. 

G. DISCUSSION AND POSSIBLE ACTION: SUPREME COURT OF TEXAS
REQUEST TO INITIATE RULE PROPOSAL PROCESS FOR RULE 3.02.
ASSIGNMENT OF JUDGE, TEXAS RULES OF DISCIPLINARY PROCEDURE
(TRDP)

Mr. Kinard addressed the Committee on this agenda item. Mr. Ducloux discussed Rule 3.02, 
TRDP, and requested that Ms. Willing address the Committee on the Rule. Ms. Willing 
addressed the Committee regarding different considerations related to potential amendments to 
the Rule. Ms. Willing explained that, as a result of the Supreme Court’s 2018 amendments to the 
TRDP and the implementation of investigatory hearings in the process, the number of judicial 
assignments in disciplinary cases has significantly decreased. Mr. Ducloux responded with 
comments and questions, and Ms. Willing provided additional feedback related to possible 
amendments. Mr. Ducloux requested that the Office of the Chief Disciplinary Counsel provide 
additional input on the subject. Mr. Kinard encouraged additional feedback from interested 
parties, including defense practitioners in this area. 

Mr. Ducloux made a motion to initiate the rule proposal process for Rule 3.02, TRDP. Mr. Hagen 
seconded the motion. The Committee voted in favor of the motion. The subcommittee on Rule 
3.02 (Mr. Ducloux and Mr. Hagen) will provide future reports on the subject. 

H. DISCUSSION AND POSSIBLE ACTION: SUPREME COURT OF TEXAS
REQUEST FOR A RECOMMENDATION ON A COMMENT TO RULE 3.06.
MAINTAINING INTEGRITY OF JURY SYSTEM, TDRPC (ADDRESSING LAWYER
ACCESS TO JUROR SOCIAL MEDIA)
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Mr. Kinard addressed the Committee on this agenda item. The subcommittee on juror access to 
social media (Ms. Bresnen, Mr. Belton, and Dean Johnson) does not yet have a recommendation 
on the subject. Ms. Bresnen briefed the Committee on the subject and explained her personal 
recommendation to the subcommittee. Ms. Bresnen noted that the subcommittee would provide 
the Committee with a memo on the subject for the next meeting. Mr. Hagen and Mr. Kinard 
provided additional feedback on the subject. No formal action was taken on this agenda item. 
The subject will be on the Committee’s August 7, 2019, meeting agenda. 

Mr. Hagen brought up the issue of post-trial communication with jurors under Rule 3.06, 
TDRPC, as a possible future agenda item. The Committee discussed soliciting additional 
feedback from interested parties on the subject. The subject of post-trial communication with 
jurors will be on the Committee’s September 3, 2019, meeting agenda. 

I. DISCUSSION AND POSSIBLE ACTION: ONLINE LAWYER REVIEWS AND A
LAWYER’S DUTY UNDER RULE 1.05. CONFIDENTIALITY OF INFORMATION,
TDRPC (BASED ON PUBLIC COMMENT RECEIVED)

Mr. Kinard addressed the Committee regarding this agenda item. The subject was placed on the 
meeting agenda based on a public comment received by the Committee. Mr. Ducloux addressed 
the Committee regarding a lawyer’s duty of confidentiality as related to online reviews, including 
ethics opinions that have addressed the issue. Ms. Bresnen addressed the Committee on the 
subject. The Committee discussed the subject being more appropriate for a practice guide or 
professional education topic than a rule change or comment. Mr. Ducloux will communicate 
with the person who submitted the public comment regarding the subject. Mr. Kinard asked staff 
to look into methods to include certain subjects discussed by the Committee and responsive 
information on the CDRR’s website. No formal action was taken on this agenda item. 

J. PROPOSED RULE TIMELINES

Mr. Kinard and Mr. Ducloux addressed the Committee on this agenda item. Brad Johnson 
responded with comments. 

K. AGENDA ITEMS FOR NEXT MEETINGS

Mr. Kinard addressed the Committee regarding agenda items for the next two meetings. 

Mr. Hagen addressed the Committee regarding gender pronouns in rule comments. Mr. Kinard 
and Mr. Hagen discussed the preference for gender-neutral pronouns. 

L. ADJOURNMENT

Mr. Ducloux made a motion to adjourn. Ms. Bresnen seconded the motion. The Committee voted 
in favor of the motion and the meeting adjourned at 11:37 a.m. 
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TO:  Committee on Disciplinary Rules and Referenda 

FROM:  Subcommittee on Disciplinary Rules and Referenda (Vincent R. Johnson, Claude Ducloux and 

Amy Bresnen) 

Date:  December 4, 2018 

Re:  Proposed Comment to Texas Rule 1.01 Competent and Diligent Representation 

If the CDRR approves our proposed changes to Texas Rule 1.01 (which recommend the addition of clear 

rules on competence and diligence, in addition to a reference in the Comments to the duty to keep up 

with technology), the Comment to Texas Rule 1.01 could be replaced with language from the Comment 

to Model Rule 1.01 (Competence) and Model Rule (1.03 Diligence).  The only changes that are needed 

involve (a) revisions to the cross‐references, (b) the deletion of Model Rule 1.03 Cmt. 4, which 

substantially appears now in Comment 6 to Texas Rule 1.02, and (c) the addition of a few new 

subheadings (“Diligence and Workload” and “Procrastination and Neglect”). 

Proposed Comment to Proposed Texas Rule 1.01 Based on the Comments to Model Rule 1.01 

(Competence) and Model Rule 1.03 (Diligence) – Changes are Redlined 

Comment 

Legal Knowledge and Skill 

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular

matter, relevant factors include the relative complexity and specialized nature of the matter, the

lawyer's general experience, the lawyer's training and experience in the field in question, the

preparation and study the lawyer is able to give the matter and whether it is feasible to refer

the matter to, or associate or consult with, a lawyer of established competence in the field in

question. In many instances, the required proficiency is that of a general practitioner. Expertise

in a particular field of law may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to handle legal

problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as

competent as a practitioner with long experience. Some important legal skills, such as the

analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal

problems. Perhaps the most fundamental legal skill consists of determining what kind of legal

problems a situation may involve, a skill that necessarily transcends any particular specialized

knowledge. A lawyer can provide adequate representation in a wholly novel field through

necessary study. Competent representation can also be provided through the association of a

lawyer of established competence in the field in question.

[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does

not have the skill ordinarily required where referral to or consultation or association with

another lawyer would be impractical. Even in an emergency, however, assistance should be

5



2 

limited to that reasonably necessary in the circumstances, for ill‐considered action under 

emergency conditions can jeopardize the client's interest. 

[4] A lawyer may accept representation where the requisite level of competence can be

achieved by reasonable preparation. This applies as well to a lawyer who is appointed as counsel

for an unrepresented person. See also Rule 6.012.

Thoroughness and Preparation 

[5] Competent handling of a particular matter includes inquiry into and analysis of the factual

and legal elements of the problem, and use of methods and procedures meeting the standards

of competent practitioners. It also includes adequate preparation. The required attention and

preparation are determined in part by what is at stake; major litigation and complex

transactions ordinarily require more extensive treatment than matters of lesser complexity and

consequence. An agreement between the lawyer and the client regarding the scope of the

representation may limit the matters for which the lawyer is responsible. See Rule 1.2(bc).

Retaining or Contracting With Other Lawyers 

[6] Before a lawyer retains or contracts with other lawyers outside the lawyer's own firm to

provide or assist in the provision of legal services to a client, the lawyer should ordinarily obtain

informed consent from the client and must reasonably believe that the other lawyers' services

will contribute to the competent and ethical representation of the client. See also Rules 1.02

(allocation of authority), 1.034 (communication with client), 1.045(fe) (fee sharing), 1.056

(confidentiality), and 5.05(a) (unauthorized practice of law). The reasonableness of the decision

to retain or contract with other lawyers outside the lawyer's own firm will depend upon the

circumstances, including the education, experience and reputation of the nonfirm lawyers; the

nature of the services assigned to the nonfirm lawyers; and the legal protections, professional

conduct rules, and ethical environments of the jurisdictions in which the services will be

performed, particularly relating to confidential information.

[7] When lawyers from more than one law firm are providing legal services to the client on a

particular matter, the lawyers ordinarily should consult with each other and the client about the

scope of their respective representations and the allocation of responsibility among them. See

Rule 1.02. When making allocations of responsibility in a matter pending before a tribunal,

lawyers and parties may have additional obligations that are a matter of law beyond the scope

of these Rules.

Maintaining Competence 

[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the

law and its practice, including the benefits and risks associated with relevant technology, engage

in continuing study and education and comply with all continuing legal education requirements

to which the lawyer is subject.
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Diligence and Workload 

[91] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or

personal inconvenience to the lawyer, and take whatever lawful and ethical measures are

required to vindicate a client's cause or endeavor. A lawyer must also act with commitment and

dedication to the interests of the client and with zeal in advocacy upon the client's behalf. A

lawyer is not bound, however, to press for every advantage that might be realized for a client.

For example, a lawyer may have authority to exercise professional discretion in determining the

means by which a matter should be pursued. See Rule 1.02. The lawyer's duty to act with

reasonable diligence does not require the use of offensive tactics or preclude the treating of all

persons involved in the legal process with courtesy and respect.

[102] A lawyer's work load must be controlled so that each matter can be handled competently.

Procrastination and Neglect 

[113] Perhaps no professional shortcoming is more widely resented than procrastination. A

client's interests often can be adversely affected by the passage of time or the change of

conditions; in extreme instances, as when a lawyer overlooks a statute of limitations, the client's

legal position may be destroyed. Even when the client's interests are not affected in substance,

however, unreasonable delay can cause a client needless anxiety and undermine confidence in

the lawyer's trustworthiness. A lawyer's duty to act with reasonable promptness, however, does

not preclude the lawyer from agreeing to a reasonable request for a postponement that will not

prejudice the lawyer's client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a lawyer should carry through

to conclusion all matters undertaken for a client. If a lawyer's employment is limited to a specific

matter, the relationship terminates when the matter has been resolved. If a lawyer has served a

client over a substantial period in a variety of matters, the client sometimes may assume that

the lawyer will continue to serve on a continuing basis unless the lawyer gives notice of

withdrawal. Doubt about whether a client lawyer relationship still exists should be clarified by

the lawyer, preferably in writing, so that the client will not mistakenly suppose the lawyer is

looking after the client's affairs when the lawyer has ceased to do so. For example, if a lawyer

has handled a judicial or administrative proceeding that produced a result adverse to the client

and the lawyer and the client have not agreed that the lawyer will handle the matter on appeal,

the lawyer must consult with the client about the possibility of appeal before relinquishing

responsibility for the matter. See Rule 1.4(a)(2). Whether the lawyer is obligated to prosecute

the appeal for the client depends on the scope of the representation the lawyer has agreed to

provide to the client. See Rule 1.2.

[125] To prevent neglect of client matters in the event of a sole practitioner's death or disability,

the duty of diligence may require that each sole practitioner prepare a plan, in conformity with

applicable rules, that designates another competent lawyer to review client files, notify each
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client of the lawyer's death or disability, and determine whether there is a need for immediate 

protective action. Cf. Rule 28 of the American Bar Association Model Rules for Lawyer 

Disciplinary Enforcement (providing for court appointment of a lawyer to inventory files and 

take other protective action in absence of a plan providing for another lawyer to protect the 

interests of the clients of a deceased or disabled lawyer). 

Clean Version of Proposed Comment to Proposed Texas Rule 1.01 

Comment 

Legal Knowledge and Skill 

[1] In determining whether a lawyer employs the requisite knowledge and skill in a particular

matter, relevant factors include the relative complexity and specialized nature of the matter, the

lawyer's general experience, the lawyer's training and experience in the field in question, the

preparation and study the lawyer is able to give the matter and whether it is feasible to refer

the matter to, or associate or consult with, a lawyer of established competence in the field in

question. In many instances, the required proficiency is that of a general practitioner. Expertise

in a particular field of law may be required in some circumstances.

[2] A lawyer need not necessarily have special training or prior experience to handle legal

problems of a type with which the lawyer is unfamiliar. A newly admitted lawyer can be as

competent as a practitioner with long experience. Some important legal skills, such as the

analysis of precedent, the evaluation of evidence and legal drafting, are required in all legal

problems. Perhaps the most fundamental legal skill consists of determining what kind of legal

problems a situation may involve, a skill that necessarily transcends any particular specialized

knowledge. A lawyer can provide adequate representation in a wholly novel field through

necessary study. Competent representation can also be provided through the association of a

lawyer of established competence in the field in question.

[3] In an emergency a lawyer may give advice or assistance in a matter in which the lawyer does

not have the skill ordinarily required where referral to or consultation or association with

another lawyer would be impractical. Even in an emergency, however, assistance should be

limited to that reasonably necessary in the circumstances, for ill‐considered action under

emergency conditions can jeopardize the client's interest.

[4] A lawyer may accept representation where the requisite level of competence can be

achieved by reasonable preparation. This applies as well to a lawyer who is appointed as counsel

for an unrepresented person. See also Rule 6.01.

Thoroughness and Preparation 
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[5] Competent handling of a particular matter includes inquiry into and analysis of the factual

and legal elements of the problem, and use of methods and procedures meeting the standards

of competent practitioners. It also includes adequate preparation. The required attention and

preparation are determined in part by what is at stake; major litigation and complex

transactions ordinarily require more extensive treatment than matters of lesser complexity and

consequence. An agreement between the lawyer and the client regarding the scope of the

representation may limit the matters for which the lawyer is responsible. See Rule 1.2(b).

Retaining or Contracting With Other Lawyers 

[6] Before a lawyer retains or contracts with other lawyers outside the lawyer's own firm to

provide or assist in the provision of legal services to a client, the lawyer should ordinarily obtain

informed consent from the client and must reasonably believe that the other lawyers' services

will contribute to the competent and ethical representation of the client. See also Rules 1.02

(allocation of authority), 1.03 (communication with client), 1.04(f) (fee sharing), 1.05

(confidentiality), and 5.05 (unauthorized practice of law). The reasonableness of the decision to

retain or contract with other lawyers outside the lawyer's own firm will depend upon the

circumstances, including the education, experience and reputation of the nonfirm lawyers; the

nature of the services assigned to the nonfirm lawyers; and the legal protections, professional

conduct rules, and ethical environments of the jurisdictions in which the services will be

performed, particularly relating to confidential information.

[7] When lawyers from more than one law firm are providing legal services to the client on a

particular matter, the lawyers ordinarily should consult with each other and the client about the

scope of their respective representations and the allocation of responsibility among them. See

Rule 1.02. When making allocations of responsibility in a matter pending before a tribunal,

lawyers and parties may have additional obligations that are a matter of law beyond the scope

of these Rules.

Maintaining Competence 

[8] To maintain the requisite knowledge and skill, a lawyer should keep abreast of changes in the

law and its practice, including the benefits and risks associated with relevant technology, engage

in continuing study and education and comply with all continuing legal education requirements

to which the lawyer is subject.

Diligence and Workload 

[9] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or

personal inconvenience to the lawyer, and take whatever lawful and ethical measures are

required to vindicate a client's cause or endeavor. A lawyer must also act with commitment and

dedication to the interests of the client and with zeal in advocacy upon the client's behalf. A

lawyer is not bound, however, to press for every advantage that might be realized for a client.

For example, a lawyer may have authority to exercise professional discretion in determining the
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means by which a matter should be pursued. See Rule 1.02. The lawyer's duty to act with 

reasonable diligence does not require the use of offensive tactics or preclude the treating of all 

persons involved in the legal process with courtesy and respect. 

[10] A lawyer's work load must be controlled so that each matter can be handled competently.

Procrastination and Neglect 

[11] Perhaps no professional shortcoming is more widely resented than procrastination. A

client's interests often can be adversely affected by the passage of time or the change of

conditions; in extreme instances, as when a lawyer overlooks a statute of limitations, the client's

legal position may be destroyed. Even when the client's interests are not affected in substance,

however, unreasonable delay can cause a client needless anxiety and undermine confidence in

the lawyer's trustworthiness. A lawyer's duty to act with reasonable promptness, however, does

not preclude the lawyer from agreeing to a reasonable request for a postponement that will not

prejudice the lawyer's client.

[12] To prevent neglect of client matters in the event of a sole practitioner's death or disability,

the duty of diligence may require that each sole practitioner prepare a plan, in conformity with

applicable rules, that designates another competent lawyer to review client files, notify each

client of the lawyer's death or disability, and determine whether there is a need for immediate

protective action. Cf. Rule 28 of the American Bar Association Model Rules for Lawyer

Disciplinary Enforcement (providing for court appointment of a lawyer to inventory files and

take other protective action in absence of a plan providing for another lawyer to protect the

interests of the clients of a deceased or disabled lawyer).
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Texas Rules of Disciplinary Procedure 

PART XIII.  CESSATION OF PRACTICE 

13.01. Notice of Attorney's Cessation of Practice: When an attorney licensed to practice law in 
Texas dies, resigns, becomes inactive, is disbarred, or is suspended, leaving an active client matter 
for which no other attorney licensed to practice in Texas, with the consent of the client, has 
agreed to assume responsibility, written notice of such cessation of practice shall be mailed to 
those clients, opposing counsel, courts, agencies with which the attorney has matters pending, 
malpractice insurers, and any other person or entity having reason to be informed of the 
cessation of practice. If the attorney has died, the notice may be given by the personal 
representative of the estate of the attorney or by any person having lawful custody of the files and 
records of the attorney, including those persons who have been employed by the deceased 
attorney. In all other cases, notice shall be given by the attorney, a person authorized by the 
attorney, a person having lawful custody of the files of the attorney, or by Chief Disciplinary 
Counsel. If the client has consented to the assumption of responsibility for the matter by another 
attorney licensed to practice law in Texas, then the above notification requirements are not 
necessary and no further action is required. 

13.02.  Assumption of Jurisdiction: A client of the attorney, Chief Disciplinary Counsel, or any 
other interested person may petition a district court in the county of the attorney's residence to 
assume jurisdiction over the attorney's law practice. If the attorney has died, such petition may 
be filed in a statutory probate court. The petition must be verified and must state the facts 
necessary to show cause to believe that notice of cessation is required under this part. It must 
state the following: 

A. That an attorney licensed to practice law in Texas has died, disappeared, resigned,
become inactive, been disbarred or suspended, or become physically, mentally or
emotionally disabled and cannot provide legal services necessary to protect the
interests of clients.

B. That cause exists to believe that court supervision is necessary because the
attorney has left client matters for which no other attorney licensed to practice law
in Texas has, with the consent of the client, agreed to assume responsibility.

C. That there is cause to believe that the interests of one or more clients of the
attorney or one or more interested persons or entities will be prejudiced if these
proceedings are not maintained.

13.03.  Hearing and Order on Application to Assume Jurisdiction: The court shall set the 
petition for hearing and may issue an order to show cause, directing the attorney or his or her 
personal representative, or if none exists, the person having custody of the attorney's files, to 
show cause why the court should not assume jurisdiction of the attorney's law practice. If the 
court finds that one or more of the events stated in Rule 13.02 has occurred and that the 
supervision of the court is required, the court shall assume jurisdiction and appoint one or more 
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attorneys licensed to practice law in Texas to take such action as set out in the written order of 
the court including, but not limited to, one or more of the following: 

A. Examine the client matters, including files and records of the attorney's practice,
and obtain information about any matters that may require attention.

B. Notify persons and entities that appear to be clients of the attorney of the
assumption of the law practice, and suggest that they obtain other legal counsel.

C. Apply for extension of time before any court or any administrative body pending
the client's employment of other legal counsel.

D. With the prior consent of the client, file such motions and pleadings on behalf of
the client as are required to prevent prejudice to the client's rights.

E. Give appropriate notice to persons or entities that may be affected other than the
client.

F. Arrange for surrender or delivery to the client of the client's papers, files, or other
property.

The custodian shall observe the attorney-client relationship and privilege as if the custodians 
were the attorney of the client and may make only such disclosures as are necessary to carry out 
the purposes of this part. Except for intentional misconduct or gross negligence, no person acting 
under this part may incur any liability by reason of the institution or maintenance of a proceeding 
under this Part XIII. No bond or other security is required. 

Comment: Chapter 456, Estates Code, authorizes the personal representative of a deceased 
attorney to designate an attorney—including him- or herself, if the personal representative is an 
attorney—to disburse and close the deceased attorney’s trust or escrow accounts for client funds. 
See TEX. EST. CODE § 456.002. Before appointing an attorney to wind up a deceased 
attorney’s practice under this rule, the court should determine whether the deceased attorney’s 
personal representative has designated an attorney under Chapter 456 to close the deceased 
attorney’s trust and escrow accounts. 
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TO: CDRR Subcommittee (Claude DuCloux and Amy Bresnen) 
FROM: Vincent R. Johnson, Dean, St. Mary’s University School of Law 
RE: Public Comments Related to the Proposed Advertising Rules 

July 22, 2019 

The recent public comments received by the CDRR suggest that our draft can be 
improved by simplifying the structure of the proposed rules.  Specifically, it would be useful to 
eliminate references to “public media” and to minimize references to communications 
“substantially motivated by pecuniary gain.”  The redlined draft below indicates how the rules 
might be changed. 

If these changes are implemented, there would be only three categories of 
communications about legal services: 

Category (1):  Communications that either do not (a) offer or promote a lawyer’s 
services, or (b) are not motivated by pecuniary gain, or (c) both.  Communications in this 
category would be subject to Rule 7.01 (no false or misleading statements) and Rule 7.07 (no 
trade names). 

Category (2):  Communications that (a) offer or promote a lawyer’s services, and (b) 
are motivated by pecuniary gain, and (c) are directed to persons the lawyer neither knows 
nor reasonably should know need legal services in particular matters.  Communications in this 
category would be subject to Rule 7.01 (no false or misleading statements), Rule 7.02 
(advertising), Rule 7.03(c) (no duress, no deceptive legal format, must be labeled as 
advertising); Rule 7.04 (filing requirements)), Rule 7.05 (exemptions from filing requirements), 
and Rule 7.07 (no trade names). 

Category (3):  Communications that (a) offer or promote a lawyer’s services, and (b) 
are motivated by pecuniary gain, and (c) are directed to persons the lawyer knows nor 
reasonably should know need legal services in particular matters.  Communications in this 
category would be subject to Rule 7.01 (no false or misleading statements), Rule 7.03 
(solicitation and other prohibitions), Rule 7.04 (filing requirements)), Rule 7.05 (exemptions 
from filing requirements), and Rule 7.07 (no trade names). 

The proposed rules address a number of other matters, such as liability for the acts of 
others and payments to third persons or prospective clients, but those matters turn upon acts 
other than communication about legal services.  All communications about legal services fall 
within the three categories outlined above. 

If the proposed simplifications are adopted, it become unnecessary to determine 
whether a statement posted on social media involves use of a public medium or a private 
medium.  The key questions are simply whether (1) the communication promoted or offered 
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the lawyer’s legal services, (2) the lawyer was substantially motivated by pecuniary gain, and (3) 
the lawyer knew (or had no reason to know) that the recipient needed legal services in a 
particular matter. 

 
The categories also resolve the issue of targeted mail that is sent to persons the lawyers 

do not have reason to know need legal services.  They type of communication is treated as 
advertising, not solicitation, and therefore falls with category 2. 

 
Here are my proposed revisions: 

 
 

 

VII. INFORMATION ABOUT LEGAL SERVICES 
 

Proposed Rules (Redlined by VRJ) 
 

Rule 7.01 Communications Concerning a Lawyer’s Services 
 
(a) A lawyer shall not make or sponsor a false or misleading communication about the qualifications or 
services of a lawyer or law firm.  Information about legal services must be truthful and nondeceptive.  A 
communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a 
fact necessary to make the statement considered as a whole not materially misleading.  A statement is 
misleading if there is a substantial likelihood that it will lead a reasonable person to formulate a specific 
conclusion about the lawyer or the lawyer’s services for which there is no reasonable factual foundation, 
or if the statement is substantially likely to create unjustified expectations about the results the lawyer 
can achieve.   

(b) This Rule governs all communications about a lawyer’s services, including advertisements and 
solicitation communications. For purposes of Rules 7.01 to 7.07: 

(1) An “advertisement” is a communication substantially motivated by pecuniary gain that is 
made by or on behalf of a lawyer to members of the public in general, which offers or promotes 
legal services under circumstances where the lawyer neither knows nor reasonably should know 
that the recipients need legal services in particular matters. 

(2) A “solicitation communication” is a communication substantially motivated by pecuniary gain 
that is made by or on behalf of a lawyer to a specific person who has not sought the lawyer’s 
advice or services, which reasonably can be understood as offering to provide legal services that 
the lawyer knows or reasonably should know the person needs in a particular matter.   

(c) A law firm name may include the names of current members of the firm and of deceased or retired 
members of the firm, or of a predecessor firm, if there has been a succession in the firm identity.  The 
name of a lawyer holding a public office shall not be used in the name of a law firm, or in 
communications on its behalf, during any substantial period in which the lawyer is not actively and 
regularly practicing with the firm.  A law firm with an office in more than one jurisdiction may use the 
same name or other professional designation in each jurisdiction, but identification of the lawyers in an 
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office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the 
jurisdiction where the office is located. 

(d) A statement or disclaimer required by these rules shall be sufficiently clear that it can reasonably be
understood by an ordinary person and made in each language used in the communication. A statement
that a language is spoken or understood does not require a statement or disclaimer in that language.

(e) A lawyer shall not state or imply that the lawyer can achieve results by violence or means that violate
these Rules or other law.

(f) A lawyer may state or imply that the lawyer practices in a partnership or other business entity only
when that is accurate.

(g) If a lawyer who advertises the amount of a verdict secured on behalf of a client knows that the
verdict was later reduced or reversed, or that the case was settled for a lesser amount, the lawyer must
that state in each advertisement of the verdict, with equal or greater prominence, the amount of money
that was ultimately received by the client.

Rule 7.02 Advertisements Disseminated by Public Media 

(a) An advertisement of legal services in public media shall publish the name of a lawyer who is
responsible for the content of the advertisement and identify the lawyer’s primary practice location.

(b) A lawyer who advertises in the public media may communicate that the lawyer does or does not
practice in particular fields of law, but shall not include a statement that the lawyer has been certified or
designated by an organization as possessing special competence or a statement that the lawyer is a
member of an organization the name of which implies that its members possess special competence,
except that:

(1) a lawyer who has been awarded a Certificate of Special Competence by the Texas Board of
Legal Specialization in the area so advertised, may state with respect to each such area, “Board
Certified, area of specialization -- Texas Board of Legal Specialization;” and

(2) a lawyer who is a member of an organization the name of which implies that its members
possess special competence, or who has been certified or designated by an organization as
possessing special competence in a field of practice, may include a factually accurate, non-
misleading statement of such membership or certification, but only if that organization has been
accredited by the Texas Board of Legal Specialization as a bona fide organization that admits to
membership or grants certification only on the basis of  published criteria which the Texas Board
of Legal Specialization has established as required for such certification.

(c) If an advertisement by a lawyer discloses a willingness to render services on a contingent fee basis,
the advertisement must state whether the client will be obligated to pay for other expenses, such as the
costs of litigation.

(d) A lawyer who advertises in public media a specific fee or range of fees for an identified service shall
conform to the advertised fee or range of fees for the period during which the advertisement is
reasonably expected to be in circulation or otherwise expected to be effective in attracting clients,
unless the advertisement specifies a shorter period.  However, a lawyer is not bound to conform to the
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advertised fee or range of fees for a period of more than one year after the date of publication, unless 
the lawyer has expressly promised to do so. 

 

Rule 7.03 Solicitation for Pecuniary Gain and Other Prohibited Communications 
 
(a) The following definitions apply to this Rule: 

(1) “Regulated telephone, social media, or other electronic contact” means telephone, social 
media, or electronic communication initiated by a lawyer, or by a person acting on behalf of a 
lawyer, that involves communication in a live or electronically interactive manner. 
 (2) A lawyer “solicits” employment by making a “solicitation communication,” as that term is 
defined in Rule 7.01(b)(2). 

(b) A lawyer shall not solicit through in-person contact, or through regulated telephone, social media, 
or other electronic contact, professional employment from a non-client, unless the target of the 
solicitation is:  

(1) another lawyer; 
(2) a person who has a family, close personal, or prior business or professional 

relationship with the lawyer; or 
(3) a person who is known by the lawyer to be an experienced user of the type of legal 

services involved for business matters. 
 
(c) A lawyer substantially motivate by pecuniary gain shall not send, deliver, or transmit, or knowingly 
permit or cause another person to send, deliver, or transmit, a solicitation communication to a 
prospective client, if: 

(1) the communication involves coercion, duress, overreaching, intimidation, or undue 
influence; 
(2) the communication is designed to resemble a legal pleading or other legal document and is 
likely to deceive the other person; or 
(3) the communication is not plainly marked or clearly designated an “ADVERTISEMENT” unless 
the target of the communication solicitation is: 
 (i) another lawyer; 

(ii) a person who has a family, close personal, or prior business or professional 
relationship with the lawyer; or 
(iii) a person who is known by the lawyer to be an experienced user of the type of legal 
services involved for business matters. 
 

(d) A lawyer substantially motivated by pecuniary gain shall not pay, give, or offer to pay or give, 
anything of value to a person not licensed to practice law for soliciting or referring prospective clients 
for professional employment, except nominal gifts given as an expression of appreciation that are 
neither intended nor reasonably expected to be a form of compensation for recommending a lawyer’s 
services.  

(1) This Rule does not prohibit a lawyer from paying reasonable fees for advertising and public 
relations services or the usual charges of a lawyer referral service that meets the requirements 
of Occupations Code Title 5, Subtitle B, Chapter 952.   
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(2) A lawyer may refer clients to another lawyer or a nonlawyer professional pursuant to an 
agreement not otherwise prohibited under these Rules that provides for the other person to 
refer clients or customers to the lawyer, if:  

(i) the reciprocal referral agreement is not exclusive;  
(ii) clients are informed of the existence and nature of the agreement; and 
(iii) the lawyer exercises independent professional judgment in making referrals. 

 
(e) A lawyer substantially motivated by pecuniary gain, shall not, for the purpose of securing 
employment, pay, give, advance, or offer to pay, give, or advance anything of value to a prospective 
client, other than actual litigation expenses and other financial assistance permitted by Rule 1.08(d), or 
ordinary social hospitality of nominal value. 

 (f) This Rule does not prohibit communications authorized by law, such as notice to members of a class 
in class action litigation. 

 

Rule 7.04 Filing Requirements for Public Advertisements and Written, Recorded, Electronic, or Other 
Digital Solicitation Communications 
 
(a) Except as exempt under Rule 7.05, a lawyer shall file with the Advertising Review Committee, State 
Bar of Texas, no later than ten (10) days after the date of dissemination of an advertisement of legal 
services via public media, or ten (10) days after the date of a solicitation communication sent by any 
means: 

(1) a copy of the advertisement or solicitation communication (including packaging if applicable) 
in the form in which it appeared or will appear upon dissemination; 
(2) a completed lawyer advertising and solicitation communication application; and 
(3) payment to the State Bar of Texas of a fee authorized by the Board of Directors. 

(b) If requested by the Advertising Review Committee, a lawyer shall promptly submit information to 
substantiate statements or representations made or implied in an advertisement or solicitation 
communication. 

(c) A lawyer who desires to secure pre-approval of an advertisement or solicitation communication may 
submit to the Advertising Review Committee, not fewer than thirty (30) days prior to the date of first 
dissemination, the material specified in paragraph (a), except that in the case of an advertisement or 
solicitation communication that has not yet been produced, the documentation will consist of a 
proposed text, production script, or other description, including details about the illustrations, actions, 
events, scenes, and background sounds that will be depicted. A finding of noncompliance by the 
Advertising Review Committee is not binding in a disciplinary proceeding or action, but a finding of 
compliance is binding in favor of the submitting lawyer as to all materials submitted for pre-approval if 
the lawyer fairly and accurately described the advertisement or solicitation communication that was 
later produced.  A finding of compliance is admissible evidence if offered by a party. 

 

Rule 7.05 Communications Exempt from Filing Requirements 
 
(a) The following communications are exempt from the filing requirements of Rule 7.04 unless they fail 
to comply with Rules 7.01, 7.02, and 7.03: 
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(1) any communication that is not substantially motivated by pecuniary gain, including 
publications of a bona fide nonprofit legal aid organization that are used to educate members of 
the public about the law or to promote the availability of free or reduced-fee legal services; 
(2) information and links posted on a law firm website, except the contents of the website 
homepage, unless that information is otherwise exempt from filing; 
(3) a listing or entry in a regularly published law list; 
(4) an announcement card stating new or changed associations, new offices, or similar changes 
relating to a lawyer or law firm, or a business card; 
(5) a professional newsletter in any media that it is sent, delivered, or transmitted only to: 

(i) existing or former clients; 
(ii) other lawyers or professionals; 
(iii) persons known by the lawyer to be experienced users of the type of legal services 
involved for business matters; 
(iv) members of a nonprofit organization which has requested that members receive the 
newsletter; or 
(v) persons who have asked to receive the newsletter; 

(6) a solicitation communication directed by a lawyer to: 
 (i) another lawyer; 

(ii) a person who has a family, close personal, or prior business or professional 
relationship with the lawyer; or 
(iii) a person who is known by the lawyer to be an experienced user of the type of legal 
services involved for business matters; 

(7) a communication on a professional social media website to the extent that it containsing 
only resume-type information; 
(8) an advertisement in public media that: 

(i) identifies a lawyer or a firm as a contributor or sponsor of a charitable, community, or 
public interest program, activity, or event; and 
(ii) contains no information about the lawyers or firm other than names of the lawyers 
or firm or both, location of the law offices, contact information, and the fact of the 
contribution or sponsorship; 

 (9) communications that contain only the following types of information: 
(i) the name of the law firm and any lawyer in the law firm, office addresses, electronic 
addresses, social media names and addresses, telephone numbers, office and telephone 
service hours, telecopier numbers, and a designation of the profession, such as 
“attorney,” “lawyer,” “law office,” or “firm;” 
(ii) the areas of law in which lawyers in the firm practice, concentrate, specialize, or 
intend to practice; 
(iii) the admission of a lawyer in the law firm to the State Bar of Texas or the bar of any 
court or jurisdiction; 
(iv) the educational background of the lawyer; 
(v) technical and professional licenses granted by this state and other recognized 
licensing authorities; 
(vi) foreign language abilities; 
(vii) areas of law in which a lawyer in the law firm is certified by the Texas Board of Legal 
Specialization or by an organization has been accredited by the Texas Board of Legal 
Specialization; 
(viii) identification of prepaid or group legal service plans in which the lawyer 
participates; 
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(ix) the acceptance or nonacceptance of credit cards; 
(x) fees charged for an initial consultation or routine legal services; 
(xi) identification of a lawyer or a law firm as a contributor or sponsor of a charitable, 
community, or public interest program, activity or event; 
(xii) any disclosure or statement required by these rules; and 
(xiii) any other information specified in orders promulgated by the Supreme Court of 
Texas. 
 

 

Rule 7.06 Prohibited Employment 
 
(a) A lawyer shall not accept or continue employment in a matter when that employment was procured 
by conduct prohibited by Rules 7.01 through 7.04, 8.04(a)(2), or 8.04(a)(9), engaged in by that lawyer 
personally or by another person whom the lawyer ordered, encouraged, or knowingly permitted to 
engage in such conduct. 

(b) A lawyer shall not accept or continue employment in a matter when the lawyer knows or reasonably 
should know that employment was procured by conduct prohibited by Rules 7.01 through 7.04, 
8.04(a)(2), or 8.04(a)(9), engaged in by another person or entity that is a shareholder, partner, or 
member of, an associate in, or of counsel to that lawyer's firm; or by any other person whom the 
foregoing persons or entities ordered, encouraged, or knowingly permitted to engage in such conduct. 

(c) A lawyer who has not violated paragraph (a) or (b) in accepting employment in a matter shall not 
continue employment in that matter once the lawyer knows or reasonably should know that the person 
procuring the lawyer's employment in the matter engaged in, or ordered, encouraged, or knowingly 
permitted another to engage in, conduct prohibited by Rules 7.01 through 7.04, 8.04(a)(2), or 8.04(a)(9) 
in connection with the matter unless nothing of value is given thereafter in return for that employment. 

 

Rule 7.07 Trade Names 

A lawyer in private practice substantially motivated by pecuniary gain shall not practice under a trade 
name. 

 

 

Proposed Comment to Proposed Rule 7.07 

[1]  American lawyers have traditionally been prohibited from practicing law under trade names.  In 
some jurisdictions, such restrictions have been abandoned, modified, or invalidated by judicial decisions.  
Rule 7.07 follows the traditional rule, but may be subject to constitutional challenge. 
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Background and Summary

In the December 2018 issue of the Texas Bar Journal and the
November 30, 2018, issue of the Texas Register, the Committee
published an initial draft of proposed changes to the Texas Disciplinary
Rules of Professional Conduct dealing with lawyer advertising.
Subsequently, numerous public comments were submitted to the
Committee, and many improvements were made to the draft.

The new draft, which appears below in “clean” and “redline” formats:
(1) continues the prohibition against the use of trade names (see
Rule 7.07); (2) continues to allow attorneys to seek pre-approval of
advertisements and solicitation communications (see Rule 7.04(c));
(3) continues to permit statements by a lawyer claiming certification
by an organization as a specialist only if the certification is awarded
by, or approved by, the Texas Board of Legal Specialization (see Rule
7.02(b)); (4) exempts from the ban on solicitation, and from various
filing requirements, communications directed to sophisticated business
clients or made by bona fide nonprofit legal aid organizations (see
Rule 7.03(b) and (c); Rule 7.05(a) and (f)); (5) exempts most parts of
law firm websites from filing requirements (see Rule 7.05(b)); (6)
defines the terms “advertisement” and “solicitation communication”
(see Rule 7.01(b)); (7) extends the ban on in-person solicitation to
telephone, social media, and electronic communications that are live
or electronically interactive (see Rule 7.03(a) and (b)); (8) exempts
certain nominal gifts from the ban against giving anything of value
to a person who makes a referral (see Rule 7.03(d)); (9) expands the
list of communications that are exempt from filing requirements
(see Rule 7.05); and (10) permits certain non-exclusive lawyer-to-
lawyer referral arrangements (see Rule 7.03(d)).

A draft of the proposed comments to the proposed lawyer advertising
rules is available at texasbar.com/CDRR (under “Docketed Requests”).

The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible
for overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the Committee
publishes the following proposed rules. The Committee will accept comments concerning the proposed rules through August 6, 2019.
Comments can be submitted at texasbar.com/CDRR. The Committee will hold two public hearings on the proposed rules. The hearing
dates and locations are as follows:

June 6, 2019, 10:30 a.m. – Texas Law Center, Room 101 (1414 Colorado St., Austin, TX 78701)
July 23, 2019, 10:00 a.m. – Texas Law Center, Room 101 (1414 Colorado St., Austin, TX 78701)

Committee on Disciplinary Rules and
Referenda Proposed Rule Changes

Texas Disciplinary Rules of Professional Conduct

VII. INFORMATION ABOUT LEGAL SERVICES
(Revised Proposal on Lawyer Advertising Rules)

444 Texas Bar Journal • June 2019 texasbar.com

Proposed Rules (Clean Version)

Rule 7.01 Communications Concerning a Lawyer’s Services

(a) A lawyer shall not make or sponsor a false or misleading commu-
nication about the qualifications or services of a lawyer or law firm.
Information about legal services must be truthful and nondeceptive.
A communication is false or misleading if it contains a material
misrepresentation of fact or law, or omits a fact necessary to make
the statement considered as a whole not materially misleading. A
statement is misleading if there is a substantial likelihood that it will
lead a reasonable person to formulate a specific conclusion about
the lawyer or the lawyer’s services for which there is no reasonable
factual foundation, or if the statement is substantially likely to create
unjustified expectations about the results the lawyer can achieve.

(b) This Rule governs all communications about a lawyer’s services,
including advertisements and solicitation communications. For purposes
of Rules 7.01 to 7.07:

(1) An “advertisement” is a communication substantially motivated
by pecuniary gain that is made by or on behalf of a lawyer to
members of the public in general, which offers or promotes legal
services under circumstances where the lawyer neither knows nor
reasonably should know that the recipients need legal services
in particular matters.

(2) A “solicitation communication” is a communication substantially
motivated by pecuniary gain that is made by or on behalf of a
lawyer to a specific person who has not sought the lawyer’s advice
or services, which reasonably can be understood as offering to
provide legal services that the lawyer knows or reasonably
should know the person needs in a particular matter.  
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(c) A law firm name may include the names of current members of
the firm and of deceased or retired members of the firm, or of a
predecessor firm, if there has been a succession in the firm identity.
The name of a lawyer holding a public office shall not be used in the
name of a law firm, or in communications on its behalf, during any
substantial period in which the lawyer is not actively and regularly
practicing with the firm. A law firm with an office in more than one
jurisdiction may use the same name or other professional designation
in each jurisdiction, but identification of the lawyers in an office of
the firm shall indicate the jurisdictional limitations on those not
licensed to practice in the jurisdiction where the office is located.

(d) A statement or disclaimer required by these Rules shall be sufficiently
clear that it can reasonably be understood by an ordinary person
and made in each language used in the communication. A statement
that a language is spoken or understood does not require a statement
or disclaimer in that language.

(e) A lawyer shall not state or imply that the lawyer can achieve
results by violence or means that violate these Rules or other law.

(f) A lawyer may state or imply that the lawyer practices in a partnership
or other business entity only when that is accurate.

(g) If a lawyer who advertises the amount of a verdict secured on behalf
of a client knows that the verdict was later reduced or reversed, or
that the case was settled for a lesser amount, the lawyer must state
in each advertisement of the verdict, with equal or greater prominence,
the amount of money that was ultimately received by the client.

Rule 7.02 Advertisements Disseminated by Public Media

(a) An advertisement of legal services in public media shall publish
the name of a lawyer who is responsible for the content of the
advertisement and identify the lawyer’s primary practice location.

(b) A lawyer who advertises in the public media may communicate that
the lawyer does or does not practice in particular fields of law, but shall
not include a statement that the lawyer has been certified or designated
by an organization as possessing special competence or a statement
that the lawyer is a member of an organization the name of which
implies that its members possess special competence, except that:

(1) a lawyer who has been awarded a Certificate of Special
Competence by the Texas Board of Legal Specialization in the
area so advertised, may state with respect to each such area,
“Board Certified, area of specialization -- Texas Board of Legal
Specialization;” and

(2) a lawyer who is a member of an organization the name of which
implies that its members possess special competence, or who has
been certified or designated by an organization as possessing
special competence in a field of practice, may include a factually
accurate, non-misleading statement of such membership or
certification, but only if that organization has been accredited by
the Texas Board of Legal Specialization as a bona fide organization
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that admits to membership or grants certification only on the basis
of published criteria which the Texas Board of Legal Specialization
has established as required for such certification.

(c) If an advertisement by a lawyer discloses a willingness to render
services on a contingent fee basis, the advertisement must state
whether the client will be obligated to pay for other expenses, such
as the costs of litigation.

(d) A lawyer who advertises in public media a specific fee or range of
fees for an identified service shall conform to the advertised fee or range
of fees for the period during which the advertisement is reasonably
expected to be in circulation or otherwise expected to be effective in
attracting clients, unless the advertisement specifies a shorter period.
However, a lawyer is not bound to conform to the advertised fee or
range of fees for a period of more than one year after the date of
publication, unless the lawyer has expressly promised to do so.

Rule 7.03 Solicitation for Pecuniary Gain and Other Prohibited
Communications

(a) The following definitions apply to this Rule:

(1) “Regulated telephone, social media, or other electronic contact”
means telephone, social media, or electronic communication
initiated by a lawyer, or by a person acting on behalf of a lawyer, that
involves communication in a live or electronically interactive manner.

(2) A lawyer “solicits” employment by making a “solicitation com-
munication,” as that term is defined in Rule 7.01(b)(2).

(b) A lawyer shall not solicit through in-person contact, or through
regulated telephone, social media, or other electronic contact, professional
employment from a non-client, unless the target of the solicitation is:

(1) another lawyer;

(2) a person who has a family, close personal, or prior business
or professional relationship with the lawyer; or

(3) a person who is known by the lawyer to be an experienced
user of the type of legal services involved for business matters.

(c) A lawyer substantially motivated by pecuniary gain shall not send,
deliver, or transmit, or knowingly permit or cause another person to send,
deliver, or transmit, a solicitation communication to a prospective
client, if:

(1) the communication involves coercion, duress, overreaching,
intimidation, or undue influence;

(2) the communication is designed to resemble a legal pleading
or other legal document; or

(3) the communication is not plainly marked or clearly designated
an “ADVERTISEMENT” unless the target of the solicitation is:
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(i) another lawyer;

(ii) a person who has a family, close personal, or prior business
or professional relationship with the lawyer; or

(iii) a person who is known by the lawyer to be an experienced
user of the type of legal services involved for business matters.

(d) A lawyer substantially motivated by pecuniary gain shall not pay,
give, or offer to pay or give anything of value to a person not licensed
to practice law for soliciting or referring prospective clients for
professional employment, except nominal gifts given as an expression
of appreciation that are neither intended nor reasonably expected
to be a form of compensation for recommending a lawyer’s services.

(1) This Rule does not prohibit a lawyer from paying reasonable fees
for advertising and public relations services or the usual charges of
a lawyer referral service that meets the requirements of Texas law.

(2) A lawyer may refer clients to another lawyer or a nonlawyer
professional pursuant to an agreement not otherwise prohibited
under these Rules that provides for the other person to refer clients
or customers to the lawyer, if: 

(i) the reciprocal referral agreement is not exclusive; 

(ii) clients are informed of the existence and nature of the
agreement; and

(iii) the lawyer exercises independent professional judgment
in making referrals.

(e) A lawyer substantially motivated by pecuniary gain, shall not, for
the purpose of securing employment, pay, give, advance, or offer to pay,
give, or advance anything of value to a prospective client, other than
actual litigation expenses and other financial assistance permitted
by Rule 1.08(d), or ordinary social hospitality of nominal value.

(f) This Rule does not prohibit communications authorized by law,
such as notice to members of a class in class action litigation.

Rule 7.04 Filing Requirements for Public Advertisements and
Written, Recorded, Electronic, or Other Digital Solicitations

(a) Except as exempt under Rule 7.05, a lawyer shall file with the
Advertising Review Committee, State Bar of Texas, no later than ten
(10) days after the date of dissemination of an advertisement of
legal services via public media, or ten (10) days after the date of a
solicitation communication sent by any means:

(1) a copy of the advertisement or solicitation communication
(including packaging if applicable) in the form in which it appeared
or will appear upon dissemination;

(2) a completed lawyer advertising and solicitation communication
application; and
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(3) payment to the State Bar of Texas of a fee authorized by the
Board of Directors.

(b) If requested by the Advertising Review Committee, a lawyer
shall promptly submit information to substantiate statements or
representations made or implied in an advertisement or solicitation
communication.

(c) A lawyer who desires to secure pre-approval of an advertisement
or solicitation communication may submit to the Advertising Review
Committee, not fewer than thirty (30) days prior to the date of first
dissemination, the material specified in paragraph (a), except that in
the case of an advertisement or solicitation communication that has
not yet been produced, the documentation will consist of a proposed
text, production script, or other description, including details about
the illustrations, actions, events, scenes, and background sounds that
will be depicted. A finding of noncompliance by the Advertising Review
Committee is not binding in a disciplinary proceeding or action, but
a finding of compliance is binding in favor of the submitting lawyer as
to all materials submitted for pre-approval if the lawyer fairly and
accurately described the advertisement or solicitation communication
that was later produced. A finding of compliance is admissible evidence
if offered by a party.

Rule 7.05 Communications Exempt from Filing Requirements

The following communications are exempt from the filing requirements
of Rule 7.04 unless they fail to comply with Rules 7.01, 7.02, and 7.03:

(a) any communication that is not substantially motivated by pecuniary
gain, including publications of a bona fide nonprofit legal aid organization
that are used to educate members of the public about the law or to
promote the availability of free or reduced-fee legal services;

(b) information and links posted on a law firm website, except the
contents of the website homepage, unless that information is otherwise
exempt from filing;

(c) a listing or entry in a regularly published law list;

(d) an announcement card stating new or changed associations, new
offices, or similar changes relating to a lawyer or law firm, or a business
card;

(e) a professional newsletter in any media that it is sent, delivered,
or transmitted only to:

(1) existing or former clients;

(2) other lawyers or professionals;

(3) persons known by the lawyer to be experienced users of the
type of legal services involved for business matters;

(4) members of a nonprofit organization which has requested that
members receive the newsletter; or
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(5) persons who have asked to receive the newsletter;

(f) a solicitation communication directed by a lawyer to:

(1) another lawyer;

(2) a person who has a family, close personal, or prior business
or professional relationship with the lawyer; or

(3) a person who is known by the lawyer to be an experienced
user of the type of legal services involved for business matters;

(g) a communication on a professional social media website containing
only resume-type information;

(h) an advertisement in public media that:

(1) identifies a lawyer or a firm as a contributor or sponsor of a charitable,
community, or public interest program, activity, or event; and

(2) contains no information about the lawyers or firm other than
names of the lawyers or firm or both, location of the law offices,
contact information, and the fact of the contribution or sponsorship;

(i) communications that contain only the following types of information:

(1) the name of the law firm and any lawyer in the law firm, office
addresses, electronic addresses, social media names and addresses,
telephone numbers, office and telephone service hours, telecopier
numbers, and a designation of the profession, such as “attorney,”
“lawyer,” “law office,” or “firm;”

(2) the areas of law in which lawyers in the firm practice, concentrate,
specialize, or intend to practice;

(3) the admission of a lawyer in the law firm to the State Bar of
Texas or the bar of any court or jurisdiction;

(4) the educational background of the lawyer;

(5) technical and professional licenses granted by this state and
other recognized licensing authorities;

(6) foreign language abilities;

(7) areas of law in which a lawyer in the law firm is certified by
the Texas Board of Legal Specialization;

(8) identification of prepaid or group legal service plans in which
the lawyer participates;

(9) the acceptance or nonacceptance of credit cards;

(10) fees charged for an initial consultation or routine legal services;

(11) identification of a lawyer or a law firm as a contributor or sponsor
of a charitable, community, or public interest program, activity or event;
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(12) any disclosure or statement required by these Rules; and

(13) any other information specified in orders promulgated by the
Supreme Court of Texas.

Rule 7.06 Prohibited Employment

(a) A lawyer shall not accept or continue employment in a matter
when that employment was procured by conduct prohibited by
Rules 7.01 through 7.04, 8.04(a)(2), or 8.04(a)(9), engaged in by that
lawyer personally or by another person whom the lawyer ordered,
encouraged, or knowingly permitted to engage in such conduct.

(b) A lawyer shall not accept or continue employment in a matter
when the lawyer knows or reasonably should know that employment
was procured by conduct prohibited by Rules 7.01 through 7.04, 8.04(a)(2),
or 8.04(a)(9), engaged in by another person or entity that is a shareholder,
partner, or member of, an associate in, or of counsel to that lawyer's
firm; or by any other person whom the foregoing persons or entities
ordered, encouraged, or knowingly permitted to engage in such conduct.

(c) A lawyer who has not violated paragraph (a) or (b) in accepting
employment in a matter shall not continue employment in that matter
once the lawyer knows or reasonably should know that the person
procuring the lawyer's employment in the matter engaged in, or ordered,
encouraged, or knowingly permitted another to engage in, conduct
prohibited by Rules 7.01 through 7.04, 8.04(a)(2), or 8.04(a)(9) in connection
with the matter unless nothing of value is given thereafter in return
for that employment.

Rule 7.07 Trade Names

A lawyer substantially motivated by pecuniary gain shall not practice
under a trade name.

Proposed Rules (Redline Version)

Rule 7.01. Communications Concerning a Lawyer’s Services
Firm Names and Letterhead

(a) A lawyer shall not make or sponsor a false or misleading commu-
nication about the qualifications or services of a lawyer or law firm.
Information about legal services must be truthful and nondeceptive.
A communication is false or misleading if it contains a material
misrepresentation of fact or law, or omits a fact necessary to make
the statement considered as a whole not materially misleading. A
statement is misleading if there is a substantial likelihood that it
will lead a reasonable person to formulate a specific conclusion
about the lawyer or the lawyer’s services for which there is no
reasonable factual foundation, or if the statement is substantially
likely to create unjustified expectations about the results the lawyer
can achieve. A lawyer in private practice shall not practice under a
trade name, a name that is misleading as to the identity of the
lawyer or lawyers practicing under such name, or a firm name con
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taining names other than those of one or more of the lawyers in the
firm, except that the names of a professional corporation, profes
sional association, limited liability partnership, or professional limit
ed liability company may contain “P.C.,” “L.L.P.,” “P.L.L.C.,” or similar
symbols indicating the nature of the organization, and if otherwise
lawful a firm may use as, or continue to include in, its name the
name or names of one or more deceased or retired members of the
firm or of a predecessor firm in a continuing line of succession.
Nothing herein shall prohibit a married woman from practicing
under her maiden name.

(b) This Rule governs all communications about a lawyer’s services,
including advertisements and solicitation communications. For purposes
of Rules 7.01 to 7.07:

(1) An “advertisement” is a communication substantially motivated
by pecuniary gain that is made by or on behalf of a lawyer to
members of the public in general, which offers or promotes legal
services under circumstances where the lawyer neither knows
nor reasonably should know that the recipients need legal services
in particular matters.

(2) A “solicitation communication” is a communication substantially
motivated by pecuniary gain that is made by or on behalf of a
lawyer to a specific person who has not sought the lawyer’s advice
or services, which reasonably can be understood as offering to
provide legal services that the lawyer knows or reasonably should
know the person needs in a particular matter.

A firm with offices in more than one jurisdiction may use the same
name in each jurisdiction, but identification of the lawyers in an
office of the firm shall indicate the jurisdictional limitations on
those not licensed to practice in the jurisdiction where the office is
located.

(c) A law firm name may include the names of current members of
the firm and of deceased or retired members of the firm, or of a
predecessor firm, if there has been a succession in the firm identity.
The name of a lawyer holding a public office shall not be used in
the name of a law firm, or in communications on its behalf, during any
substantial period in which the lawyer is not actively and regularly
practicing with the firm. A law firm with an office in more than one
jurisdiction may use the same name or other professional designation
in each jurisdiction, but identification of the lawyers in an office of
the firm shall indicate the jurisdictional limitations on those not
licensed to practice in the jurisdiction where the office is located.
The name of a lawyer occupying a judicial, legislative, or public
executive or administrative position shall not be used in the name
of a firm, or in communications on its behalf, during any substantial
period in which the lawyer is not actively and regularly practicing
with the firm.

(d) A statement or disclaimer required by these Rules shall be suffi-
ciently clear that it can reasonably be understood by an ordinary
person and made in each language used in the communication. A
statement that a language is spoken or understood does not require
a statement or disclaimer in that language. A lawyer shall not hold
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himself or herself out as being a partner, shareholder, or associate
with one or more other lawyers unless they are in fact partners,
shareholders, or associates.

(e) A lawyer shall not state or imply that the lawyer can achieve
results by violence or means that violate these Rules or other law. A
lawyer shall not advertise in the public media or seek professional
employment by any communication under a trade or fictitious
name, except that a lawyer who practices under a firm name as
authorized by paragraph (a) of this Rule may use that name in such
advertisement or communication but only if that name is the firm
name that appears on the lawyer's letterhead, business cards,
office sign, fee contracts, and with the lawyer's signature on plead
ings and other legal documents.

(f) A lawyer may state or imply that the lawyer practices in a partnership
or other business entity only when that is accurate. A lawyer shall
not use a firm name, letterhead, or other professional designation
that violates Rule 7.02(a).

(g) If a lawyer who advertises the amount of a verdict secured on
behalf of a client knows that the verdict was later reduced or
reversed, or that the case was settled for a lesser amount, the
lawyer must state in each advertisement of the verdict, with equal
or greater prominence, the amount of money that was ultimately
received by the client.

Rule 7.02. Advertisements Disseminated by Public Media
Communications Concerning a Lawyer's Services

(a) An advertisement of legal services in public media shall publish
the name of a lawyer who is responsible for the content of the
advertisement and identify the lawyer’s primary practice location. A
lawyer shall not make or sponsor a false or misleading communica
tion about the qualifications or the services of any lawyer or firm. A
communication is false or misleading if it:

(1) contains a material misrepresentation of fact or law, or omits
a fact necessary to make the statement considered as a whole
not materially misleading;

(2) contains any reference in a public media advertisement to
past successes or results obtained unless

(i) the communicating lawyer or member of the law firm
served as lead counsel in the matter giving rise to the recov
ery, or was primarily responsible for the settlement or verdict.

(ii) the amount involved was actually received by the client,

(iii) the reference is accompanied by adequate information
regarding the nature of the case or matter, and the damages
or injuries sustained by the client, and

(iv) if the gross amount received is stated, the attorney's fees and
litigation expenses withheld from the amount are stated as well;
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(3) is likely to create an unjustified expectation about results the
lawyer can achieve, or states or implies that the lawyer can
achieve results by means that violate these rules or other law;

(4) compares the lawyer's services with other lawyers' services,
unless the comparison can be substantiated by reference to ver
ifiable, objective data;

(5) states or implies that the lawyer is able to influence improp
erly or upon irrelevant grounds any tribunal, legislative body, or
public official; 

(6) designates one or more specific areas of practice in an adver
tisement in the public media or in a solicitation communication
unless the advertising or soliciting lawyer is competent to han
dle legal matters in each such area of practice; or

(7) uses an actor or model to portray a client of the lawyer or law
firm.

(b) A lawyer who advertises in the public media may communicate
that the lawyer does or does not practice in particular fields of law,
but shall not include a statement that the lawyer has been certified
or designated by an organization as possessing special competence
or a statement that the lawyer is a member of an organization the
name of which implies that its members possess special competence,
except that:

(1) a lawyer who has been awarded a Certificate of Special
Competence by the Texas Board of Legal Specialization in the
area so advertised, may state with respect to each such area,
“Board Certified, area of specialization -- Texas Board of Legal
Specialization;” and

(2) a lawyer who is a member of an organization the name of which
implies that its members possess special competence, or who
has been certified or designated by an organization as possessing
special competence in a field of practice, may include a factually
accurate, non-misleading statement of such membership or
certification, but only if that organization has been accredited by
the Texas Board of Legal Specialization as a bona fide organization
that admits to membership or grants certification only on the basis
of published criteria which the Texas Board of Legal Specialization
has established as required for such certification.

Rule 7.02(a)(6) does not require that a lawyer be certified by the Texas
Board of Legal Specialization at the time of advertising in a specific
area of practice, but such certification shall conclusively establish
that such lawyer satisfies the requirements of Rule 7.02(a)(6) with
respect to the area(s) of practice in which such lawyer is certified.

(c) If an advertisement by a lawyer discloses a willingness to render
services on a contingent fee basis, the advertisement must state
whether the client will be obligated to pay for other expenses, such
as the costs of litigation. A lawyer shall not advertise in the public
media or state in a solicitation communication that the lawyer is a
specialist except as permitted under Rule 7.04.

texasbar.com/tbj Vol. 82, No. 6 • Texas Bar Journal 449

(d) A lawyer who advertises in public media a specific fee or range
of fees for an identified service shall conform to the advertised fee
or range of fees for the period during which the advertisement is
reasonably expected to be in circulation or otherwise expected to
be effective in attracting clients, unless the advertisement specifies
a shorter period. However, a lawyer is not bound to conform to the
advertised fee or range of fees for a period of more than one year
after the date of publication, unless the lawyer has expressly promised
to do so. Any statement or disclaimer required by these rules shall
be made in each language used in the advertisement or solicitation
communication with respect to which such required statement or
disclaimer relates; provided however, the mere statement that a
particular language is spoken or understood shall not alone result in
the need for a statement or disclaimer in that language.

Rule 7.03. Solicitation for Pecuniary Gain and Other Prohibited
Communications Prohibited Solicitations and Payments

(a) The following definitions apply to this Rule:

(1) “Regulated telephone, social media, or other electronic contact”
means telephone, social media, or electronic communication
initiated by a lawyer, or by a person acting on behalf of a lawyer, that
involves communication in a live or electronically interactive manner.

(2) A lawyer “solicits” employment by making a “solicitation com-
munication,” as that term is defined in Rule 7.01(b)(2).

A lawyer shall not by in person contact, or by regulated telephone or
other electronic contact as defined in paragraph (f) seek professional
employment concerning a matter arising out of a particular occurrence
or event, or series of occurrences or events, from a prospective
client or nonclient who has not sought the lawyer's advice regarding
employment or with whom the lawyer has no family or past or pres
ent attorney client relationship when a significant motive for the
lawyer's doing so is the lawyer's pecuniary gain. Notwithstanding
the provisions of this paragraph, a lawyer for a qualified nonprofit
organization may communicate with the organization's members for
the purpose of educating the members to understand the law, to
recognize legal problems, to make intelligent selection of counsel,
or to use legal services. In those situations where in person or tele
phone or other electronic contact is permitted by this paragraph, a
lawyer shall not have such a contact with a prospective client if:

(1) the communication involves coercion, duress, fraud, over
reaching, intimidation, undue influence, or harassment;

(2) the communication contains information prohibited by Rule
7.02(a); or

(3) the communication contains a false, fraudulent, misleading,
deceptive, or unfair statement or claim.

(b) A lawyer shall not solicit through in-person contact, or through regulated
telephone, social media, or other electronic contact, professional
employment from a non-client, unless the target of the solicitation is:
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(1) another lawyer;

(2) a person who has a family, close personal, or prior business
or professional relationship with the lawyer; or

(3) a person who is known by the lawyer to be an experienced
user of the type of legal services involved for business matters.

A lawyer shall not pay, give, or offer to pay or give anything of value
to a person not licensed to practice law for soliciting prospective
clients for, or referring clients or prospective clients to, any lawyer or
firm, except that a lawyer may pay reasonable fees for advertising
and public relations services rendered in accordance with this Rule
and may pay the usual charges of a lawyer referral service that
meets the requirements of Occupational Code Title 5, Subtitle B,
Chapter 952.

(c) A lawyer substantially motivated by pecuniary gain shall not
send, deliver, or transmit, or knowingly permit or cause another
person to send, deliver, or transmit, a solicitation communication to
a prospective client, if:

(1) the communication involves coercion, duress, overreaching,
intimidation, or undue influence;

(2) the communication is designed to resemble a legal pleading
or other legal document; or

(3) the communication is not plainly marked or clearly designated
an “ADVERTISEMENT” unless the target of the solicitation is:

(i) another lawyer;

(ii) a person who has a family, close personal, or prior business
or professional relationship with the lawyer; or

(iii) a person who is known by the lawyer to be an experienced
user of the type of legal services involved for business matters.

A lawyer, in order to solicit professional employment, shall not pay, give,
advance, or offer to pay, give, or advance anything of value, other than
actual litigation expenses and other financial assistance as permitted
by Rule 1.08(d), to a prospective client or any other person; provided
however, this provision does not prohibit the payment of legitimate
referral fees as permitted by Rule 1.04(f) or by paragraph (b) of this Rule.

(d) A lawyer substantially motivated by pecuniary gain shall not pay,
give, or offer to pay or give anything of value to a person not licensed
to practice law for soliciting or referring prospective clients for
professional employment, except nominal gifts given as an expression
of appreciation that are neither intended nor reasonably expected to
be a form of compensation for recommending a lawyer’s services.

(1) This Rule does not prohibit a lawyer from paying reasonable
fees for advertising and public relations services or the usual
charges of a lawyer referral service that meets the requirements
of Texas law.
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(2) A lawyer may refer clients to another lawyer or a nonlawyer
professional pursuant to an agreement not otherwise prohibited
under these Rules that provides for the other person to refer
clients or customers to the lawyer, if:

(i) the reciprocal referral agreement is not exclusive; 

(ii) clients are informed of the existence and nature of the
agreement; and

(iii) the lawyer exercises independent professional judgment
in making referrals.

A lawyer shall not enter into an agreement for, charge for, or collect
a fee for professional employment obtained in violation of Rule
7.03(a), (b), or (c).

(e) A lawyer substantially motivated by pecuniary gain, shall not, for
the purpose of securing employment, pay, give, advance, or offer to pay,
give, or advance anything of value to a prospective client, other than
actual litigation expenses and other financial assistance permitted
by Rule 1.08(d), or ordinary social hospitality of nominal value. A
lawyer shall not participate with or accept referrals from a lawyer
referral service unless the lawyer knows or reasonably believes that
the lawyer referral service meets the requirements of Occupational
Code Title 5, Subtitle B, Chapter 952.

(f) This Rule does not prohibit communications authorized by law, such
as notice to members of a class in class action litigation. As used in
paragraph (a), “regulated telephone or other electronic contact”
means any electronic communication initiated by a lawyer or by any
person acting on behalf of a lawyer or law firm that will result in the
person contacted communicating in a live, interactive manner with
any other person by telephone or other electronic means. For purpos
es of this Rule a website for a lawyer or law firm is not considered
a communication initiated by or on behalf of that lawyer or firm.

Rule 7.04. Filing Requirements for Public Advertisements and
Written, Recorded, Electronic, or Other Digital Solicitations
Advertisements in the Public Media

(a) Except as exempt under Rule 7.05, a lawyer shall file with the
Advertising Review Committee, State Bar of Texas, no later than ten
(10) days after the date of dissemination of an advertisement of
legal services via public media, or ten (10) days after the date of a
solicitation communication sent by any means:

(1) a copy of the advertisement or solicitation communication
(including packaging if applicable) in the form in which it appeared
or will appear upon dissemination;

(2) a completed lawyer advertising and solicitation communication
application; and

(3) payment to the State Bar of Texas of a fee authorized by the
Board of Directors.
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A lawyer shall not advertise in the public media by stating that the
lawyer is a specialist, except as permitted under Rule 7.04(b) or as
follows:

(1) A lawyer admitted to practice before the United States Patent
Office may use the designation “Patents,” “Patent Attorney,” or
“Patent Lawyer,” or any combination of those terms. A lawyer
engaged in the trademark practice may use the designation
“Trademark,” “Trademark Attorney,” or “Trademark Lawyer,” or
any combination of those terms. A lawyer engaged in patent and
trademark practice may hold himself or herself out as specializing
in “Intellectual Property Law,” “Patent, Trademark, Copyright Law
and Unfair Competition,” or any of those terms.

(2) A lawyer may permit his or her name to be listed in lawyer
referral service offices that meet the requirements of Occupational
Code Title 5, Subtitle B, Chapter 952, according to the areas of
law in which the lawyer will accept referrals.

(3) A lawyer available to practice in a particular area of law or
legal service may distribute to other lawyers and publish in legal
directories and legal newspapers (whether written or electronic)
a listing or an announcement of such availability. The listing
shall not contain a false or misleading representation of special
competence or experience, but may contain the kind of information
that traditionally has been included in such publications.

(b) If requested by the Advertising Review Committee, a lawyer
shall promptly submit information to substantiate statements or
representations made or implied in an advertisement or solicitation
communication. A lawyer who advertises in the public media:

(1) shall publish or broadcast the name of at least one lawyer
who is responsible for the content of such advertisement; and

(2) shall not include a statement that the lawyer has been certi
fied or designated by an organization as possessing special com
petence or a statement that the lawyer is a member of an
organization the name of which implies that its members pos
sess special competence, except that:

(i) a lawyer who has been awarded a Certificate of Special
Competence by the Texas Board of Legal Specialization in the
area so advertised, may state with respect to each such area,
“Board Certified, area of specialization  Texas Board of
Legal Specialization;” and

(ii) a lawyer who is a member of an organization the name of
which implies that its members possess special competence,
or who has been certified or designated by an organization as
possessing special competence, may include a factually accu
rate statement of such membership or may include a factual
ly accurate statement, “Certified area of specialization name
of certifying organization,” but such statements may be made
only if that organization has been accredited by the Texas
Board of Legal Specialization as a bona fide organization that
admits to membership or grants certification only on the
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basis of objective, exacting, publicly available standards
(including high standards of individual character, conduct,
and reputation) that are reasonably relevant to the special
training or special competence that is implied and that are in
excess of the level of training and competence generally
required for admission to the Bar; and

(3) shall, in the case of infomercial or comparable presentation,
state that the presentation is an advertisement;

(i) both verbally and in writing at its outset, after any commer
cial interruption, and at its conclusion; and

(ii) in writing during any portion of the presentation that
explains how to contact a lawyer or law firm.

(c) A lawyer who desires to secure pre-approval of an advertisement
or solicitation communication may submit to the Advertising Review
Committee, not fewer than thirty (30) days prior to the date of first
dissemination, the material specified in paragraph (a), except that in
the case of an advertisement or solicitation communication that has
not yet been produced, the documentation will consist of a proposed
text, production script, or other description, including details about
the illustrations, actions, events, scenes, and background sounds that
will be depicted. A finding of noncompliance by the Advertising Review
Committee is not binding in a disciplinary proceeding or action, but
a finding of compliance is binding in favor of the submitting lawyer
as to all materials submitted for pre-approval if the lawyer fairly and
accurately described the advertisement or solicitation communication
that was later produced. A finding of compliance is admissible evidence
if offered by a party. Separate and apart from any other statements, the
statements referred to in paragraph (b) shall be displayed conspicuously,
and in language easily understood by an ordinary consumer.

(d) Subject to the requirements of Rules 7.02 and 7.03 and of para
graphs (a), (b), and (c) of this Rule, a lawyer may, either directly or
through a public relations or advertising representative, advertise
services in the public media, such as (but not limited to) a telephone
directory, legal directory, newspaper or other periodical, outdoor
display, radio, television, the Internet, or electronic, or digital media.

(e) All advertisements in the public media for a lawyer or firm must be
reviewed and approved in writing by the lawyer or a lawyer in the firm.

(f) A copy or recording of each advertisement in the public media
and relevant approval referred to in paragraph (e), and a record of
when and where the advertisement was used, shall be kept by the
lawyer or firm for four years after its last dissemination.

(g) In advertisements in the public media, any person who portrays a
lawyer whose services or whose firm's services are being advertised,
or who narrates an advertisement as if he or she were such a lawyer,
shall be one or more of the lawyers whose services are being advertised. 

(h) If an advertisement in the public media by a lawyer or firm dis
closes the willingness or potential willingness of the lawyer or firm
to render services on a contingent fee basis, the advertisement
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must state whether the client will be obligated to pay all or any portion
of the court costs and, if a client may be liable for other expenses, this
fact must be disclosed. If specific percentage fees or fee ranges of
contingent fee work are disclosed in such advertisement, it must
also disclose whether the percentage is computed before or after
expenses are deducted from the recovery.

(i) A lawyer who advertises in the public media a specific fee or range
of fees for a particular service shall conform to the advertised fee or
range of fees for the period during which the advertisement is rea
sonably expected to be in circulation or otherwise expected to be
effective in attracting clients, unless the advertisement specifies a
shorter period; but in no instance is the lawyer bound to conform to
the advertised fee or range of fees for a period of more than one
year after the date of publication.

(j) A lawyer or firm who advertises in the public media must dis
close the geographic location, by city or town, of the lawyer's or
firm's principal office. A lawyer or firm shall not advertise the exis
tence of any office other than the principal office unless:

(1) that other office is staffed by a lawyer at least three days a
week; or

(2) the advertisement states:

(i) the days and times during which a lawyer will be present
at that office, or

(ii) that meetings with lawyers will be by appointment only.

(k) A lawyer may not, directly or indirectly, pay all or a part of the cost
of an advertisement in the public media for a lawyer not in the same
firm unless such advertisement discloses the name and address of
the financing lawyer, the relationship between the advertising lawyer
and the financing lawyer, and whether the advertising lawyer is likely
to refer cases received through the advertisement to the financing lawyer.

(l) If an advertising lawyer knows or should know at the time of an
advertisement in the public media that a case or matter will likely
be referred to another lawyer or firm, a statement of such fact shall
be conspicuously included in such advertisement.

(m) No motto, slogan or jingle that is false or misleading may be
used in any advertisement in the public media.

(n) A lawyer shall not include in any advertisement in the public
media the lawyer's association with a lawyer referral service unless
the lawyer knows or reasonably believes that the lawyer referral
service meets the requirements of Occupational Code Title 5, Subtitle
B, Chapter 952.

(o) A lawyer may not advertise in the public media as part of an
advertising cooperative or venture of two or more lawyers not in
the same firm unless each such advertisement:

(1) states that the advertisement is paid for by the cooperating lawyers;
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(2) names each of the cooperating lawyers;

(3) sets forth conspicuously the special competency requirements
required by Rule 7.04(b) of lawyers who advertise in the public
media;

(4) does not state or imply that the lawyers participating in the
advertising cooperative or venture possess professional superiority,
are able to perform services in a superior manner, or possess
special competence in any area of law advertised, except that
the advertisement may contain the information permitted by
Rule 7.04(b)(2); and

(5) does not otherwise violate the Texas Disciplinary Rules of
Professional Conduct.

(p) Each lawyer who advertises in the public media as part of an
advertising cooperative or venture shall be individually responsible for:

(1) ensuring that each advertisement does not violate this Rule;
and

(2) complying with the filing requirements of Rule 7.07.

(q) If these rules require that specific qualifications, disclaimers or
disclosures of information accompany communications concerning a
lawyer's services, the required qualifications, disclaimers or disclosures
must be presented in the same manner as the communication and
with equal prominence.

(r) A lawyer who advertises on the Internet must display the statements
and disclosures required by Rule 7.04.

Rule 7.05. Communications Exempt from Filing Requirements
Prohibited Written, Electronic, Or Digital Solicitations

The following communications are exempt from the filing requirements
of Rule 7.04 unless they fail to comply with Rules 7.01, 7.02, and 7.03:

(a) any communication that is not substantially motivated by pecuniary
gain, including publications of a bona fide nonprofit legal aid organization
that are used to educate members of the public about the law or to
promote the availability of free or reduced-fee legal services;

(b) information and links posted on a law firm website, except the
contents of the website homepage, unless that information is otherwise
exempt from filing;

(c) a listing or entry in a regularly published law list;

(d) an announcement card stating new or changed associations, new
offices, or similar changes relating to a lawyer or law firm, or a business
card;

(e) a professional newsletter in any media that it is sent, delivered,
or transmitted only to:
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(1) existing or former clients;

(2) other lawyers or professionals;

(3) persons known by the lawyer to be experienced users of the
type of legal services involved for business matters;

(4) members of a nonprofit organization which has requested
that members receive the newsletter; or

(5) persons who have asked to receive the newsletter;

(f) a solicitation communication directed by a lawyer to:

(1) another lawyer;

(2) a person who has a family, close personal, or prior business
or professional relationship with the lawyer; or

(3) a person who is known by the lawyer to be an experienced
user of the type of legal services involved for business matters;

(g) a communication on a professional social media website containing
only resume-type information;

(h) an advertisement in public media that:

(1) identifies a lawyer or a firm as a contributor or sponsor of a charitable,
community, or public interest program, activity, or event; and

(2) contains no information about the lawyers or firm other than
names of the lawyers or firm or both, location of the law offices,
contact information, and the fact of the contribution or sponsorship;

(i) communications that contain only the following types of information:

(1) the name of the law firm and any lawyer in the law firm,
office addresses, electronic addresses, social media names and
addresses, telephone numbers, office and telephone service
hours, telecopier numbers, and a designation of the profession,
such as “attorney,” “lawyer,” “law office,” or “firm;”

(2) the areas of law in which lawyers in the firm practice, concentrate,
specialize, or intend to practice;

(3) the admission of a lawyer in the law firm to the State Bar of
Texas or the bar of any court or jurisdiction;

(4) the educational background of the lawyer;

(5) technical and professional licenses granted by this state and
other recognized licensing authorities;

(6) foreign language abilities;

(7) areas of law in which a lawyer in the law firm is certified by
the Texas Board of Legal Specialization;
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(8) identification of prepaid or group legal service plans in which
the lawyer participates;

(9) the acceptance or nonacceptance of credit cards;

(10) fees charged for an initial consultation or routine legal services;

(11) identification of a lawyer or a law firm as a contributor or
sponsor of a charitable, community, or public interest program,
activity or event;

(12) any disclosure or statement required by these Rules; and

(13) any other information specified in orders promulgated by the
Supreme Court of Texas.

(a) A lawyer shall not send, deliver, or transmit or knowingly permit
or knowingly cause another person to send, deliver, or transmit a
written, audio, audio visual, digital media, recorded telephone message,
or other electronic communication to a prospective client for the
purpose of obtaining professional employment on behalf of any lawyer
or law firm if:

(1) the communication involves coercion, duress, fraud, overreaching,
intimidation, undue influence, or harassment;

(2) the communication contains information prohibited by Rule
7.02 or fails to satisfy each of the requirements of Rule 7.04(a)
through (c), and (g) through (q) that would be applicable to the
communication if it were an advertisement in the public media; or

(3) the communication contains a false, fraudulent, misleading,
deceptive, or unfair statement or claim.

(b) Except as provided in paragraph (f) of this Rule, a written, electronic,
or digital solicitation communication to prospective clients for the
purpose of obtaining professional employment:

(1) shall, in the case of a non electronically transmitted written
communication, be plainly marked “ADVERTISEMENT” on its first
page, and on the face of the envelope or other packaging used to
transmit the communication. If the written communication is in
the form of a self mailing brochure or pamphlet, the word
“ADVERTISEMENT” shall be:

(i) in a color that contrasts sharply with the background color; and

(ii) in a size of at least 3/8" vertically or three times the vertical
height of the letters used in the body of such communication,
whichever is larger

(2) shall, in the case of an electronic mail message, be plainly
marked “ADVERTISEMENT” in the subject portion of the electronic
mail and at the beginning of the message's text;

(3) shall not be made to resemble legal pleadings or other legal
documents;
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(4) shall not reveal on the envelope or other packaging or elec
tronic mail subject line used to transmit the communication, or
on the outside of a self mailing brochure or pamphlet, the nature
of the legal problem of the prospective client or non client; and

(5) shall disclose how the lawyer obtained the information
prompting the communication to solicit professional employment
if such contact was prompted by a specific occurrence involving
the recipient of the communication, or a family member of such
person(s).

(c) Except as provided in paragraph (f) of this Rule, an audio, audio
visual, digital media, recorded telephone message, or other electronic
communication sent to prospective clients for the purpose of
obtaining professional employment:

(1) shall, in the case of any such communication delivered to the
recipient by non electronic means, plainly and conspicuously state
in writing on the outside of any envelope or other packaging used
to transmit the communication, that it is an “ADVERTISEMENT.”

(2) shall not reveal on any such envelope or other packaging the
nature of the legal problem of the prospective client or non client;

(3) shall disclose, either in the communication itself or in accom
panying transmittal message, how the lawyer obtained the infor
mation prompting such audio, audio visual, digital media, recorded
telephone message, or other electronic communication to solicit
professional employment, if such contact was prompted by a
specific occurrence involving the recipient of the communication
or a family member of such person(s);

(4) shall, in the case of a recorded audio presentation or a recorded
telephone message, plainly state that it is an advertisement
prior to any other words being spoken and again at the presen
tation's or message's conclusion; and

(5) shall, in the case of an audio visual or digital media presentation,
plainly state that the presentation is an advertisement;

(i) both verbally and in writing at the outset of the presentation
and again at its conclusion; and

(ii) in writing during any portion of the presentation that explains
how to contact a lawyer or law firm.

(d) All written, audio, audio visual, digital media, recorded telephone
message, or other electronic communications made to a prospective
client for the purpose of obtaining professional employment of a
lawyer or law firm must be reviewed and either signed by or
approved in writing by the lawyer or a lawyer in the firm.

(e) A copy of each written, audio, audio visual, digital media, recorded
telephone message, or other electronic solicitation communication,
the relevant approval thereof, and a record of the date of each such
communication; the name, address, telephone number, or electronic
address to which each such communication was sent; and the
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means by which each such communication was sent shall be kept
by the lawyer or firm for four years after its dissemination.

(f) The provisions of paragraphs (b) and (c) of this Rule do not apply
to a written, audio, audiovisual, digital media, recorded telephone
message, or other form, of electronic solicitation communication:

(1) directed to a family member or a person with whom the
lawyer had or has an attorney client relationship;

(2) that is not motivated by or concerned with a particular past
occurrence or event or a particular series of past occurrences or
events, and also is not motivated by or concerned with the
prospective client's specific existing legal problem of which the
lawyer is aware;

(3) if the lawyer's use of the communication to secure profes
sional employment was not significantly motivated by a desire
for, or by the possibility of obtaining, pecuniary gain; or

(4) that is requested by the prospective client.

Rule 7.06. Prohibited Employment

(a) A lawyer shall not accept or continue employment in a matter
when that employment was procured by conduct prohibited by any
of Rules 7.01 through 7.045, 8.04(a)(2), or 8.04(a)(9), engaged in by
that lawyer personally or by another any other person whom the
lawyer ordered, encouraged, or knowingly permitted to engage in
such conduct.

(b) A lawyer shall not accept or continue employment in a matter
when the lawyer knows or reasonably should know that employment
was procured by conduct prohibited by any of Rules 7.01 through
7.045, 8.04(a)(2), or 8.04(a)(9), engaged in by another any other person
or entity that is a shareholder, partner, or member of, an associate
in, or of counsel to that lawyer's firm; or by any other person whom
any of the foregoing persons or entities ordered, encouraged, or
knowingly permitted to engage in such conduct.

(c) A lawyer who has not violated paragraph (a) or (b) in accepting
employment in a matter shall not continue employment in that matter
once the lawyer knows or reasonably should know that the person
procuring the lawyer's employment in the matter engaged in, or
ordered, encouraged, or knowingly permitted another to engage in,
conduct prohibited by any of Rules 7.01 through 7.045, 8.04(a)(2), or
8.04(a)(9) in connection with the matter unless nothing of value is
given thereafter in return for that employment.

Rule 7.07. Trade Names Filing Requirements for Public Adver
tisements and Written, Recorded, Electronic, or Other Digital
Solicitations

A lawyer substantially motivated by pecuniary gain shall not practice
under a trade name.
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(a) Except as provided in paragraphs (c) and (e) of this Rule, a lawyer
shall file with the Advertising Review Committee of the State Bar of
Texas, no later than the mailing or sending by any means, including
electronic, of a written, audio, audio visual, digital or other electronic
solicitation communication:

(1) a copy of the written, audio, audio visual, digital, or other
electronic solicitation communication being sent or to be sent to
one or more prospective clients for the purpose of obtaining pro
fessional employment, together with a representative sample of
the envelopes or other packaging in which the communications
are enclosed; 

(2) a completed lawyer advertising and solicitation communication
application form; and

(3) a check or money order payable to the State Bar of Texas for
the fee set by the Board of Directors. Such fee shall be for the
sole purpose of defraying the expense of enforcing the rules
related to such solicitations.

(b) Except as provided in paragraph (e) of this Rule, a lawyer shall
file with the Advertising Review Committee of the State Bar of
Texas, no later than the first dissemination of an advertisement in
the public media, a copy of each of the lawyer's advertisements in
the public media. The filing shall include:

(1) a copy of the advertisement in the form in which it appears or
will appear upon dissemination, such as a videotape, audiotape,
DVD, CD, a print copy, or a photograph of outdoor advertising;

(2) a production script of the advertisement setting forth all
words used and describing in detail the actions, events, scenes,
and background sounds used in such advertisement together
with a listing of the names and addresses of persons portrayed
or heard to speak, if the advertisement is in or will be in a form
in which the advertised message is not fully revealed by a print
copy or photograph;

(3) a statement of when and where the advertisement has been,
is, or will be used; 

(4) a completed lawyer advertising and solicitation communication
application form; and

(5) a check or money order payable to the State Bar of Texas for
the fee set by the Board of Directors. Such fee shall be for the
sole purpose of defraying the expense of enforcing the rules
related to such advertisements.

(c) Except as provided in paragraph (e) of this Rule, a lawyer shall
file with the Advertising Review Committee of the State Bar of
Texas no later than its first posting on the internet or other compa
rable network of computers information concerning the lawyer's or
lawyer's firm's website. As used in this Rule, a “website” means a
single or multiple page file, posted on a computer server, which
describes a lawyer or law firm's practice or qualifications, to which
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public access is provided through publication of a uniform resource
locator (URL). The filing shall include:

(1) the intended initial access page of a website;

(2) a completed lawyer advertising and solicitation communication
application form; and

(3) a check or money order payable to the State Bar of Texas for
the fee set by the Board of Directors. Such fee shall be set for
the sole purpose of defraying the expense of enforcing the rules
related to such websites,

(d) A lawyer who desires to secure an advance advisory opinion,
referred to as a request for pre approval, concerning compliance of
a contemplated solicitation communication or advertisement may
submit to the Advertising Review Committee, not less than thirty (30)
days prior to the date of first dissemination, the material specified in
paragraph (a) or (b), or the intended initial access page submitted
pursuant to paragraph (c), including the application form and required
fee; provided however, it shall not be necessary to submit a videotape
or DVD if the videotape or DVD has not then been prepared and the
production script submitted reflects in detail and accurately the
actions, events, scenes, and background sounds that will be depicted
or contained on such videotapes or DVDs, when prepared, as well
as the narrative transcript of the verbal and printed portions of such
advertisement. If a lawyer submits an advertisement or solicitation
communication for pre approval, a finding of noncompliance by the
Advertising Review Committee is not binding in a disciplinary proceeding
or disciplinary action but a finding of compliance is binding in favor of
the submitting lawyer as to all materials actually submitted for pre approval
if the representations, statements, materials, facts and written assurances
received in connection therewith are true and are not misleading. The
finding of compliance constitutes admissible evidence if offered by a party.

(e) The filing requirements of paragraphs (a), (b), and (c) do not extend
to any of the following materials, provided those materials comply with
Rule 7.02(a) through (c) and, where applicable, Rule 7.04(a) through (c):

(1) an advertisement in the public media that contains only part
or all of the following information:

(i) the name of the lawyer or firm and lawyers associated
with the firm, with office addresses, electronic addresses,
telephone numbers, office and telephone service hours, tele
copier numbers, and a designation of the profession such as
“attorney”, “lawyer”, “law office”, or “firm;”

(ii) the particular areas of law in which the lawyer or firm
specializes or possesses special competence;

(iii) the particular areas of law in which the lawyer or firm
practices or concentrates or to which it limits its practice;

(iv) the date of admission of the lawyer or lawyers to the
State Bar of Texas, to particular federal courts, and to the
bars of other jurisdictions;
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(v) technical and professional licenses granted by this state
and other recognized licensing authorities;

(vi) foreign language ability;

(vii) fields of law in which one or more lawyers are certified
or designated, provided the statement of this information is in
compliance with Rule 7.02(a) through (c).

(viii) identification of prepaid or group legal service plans in
which the lawyer participates;

(ix) the acceptance or nonacceptance of credit cards;

(x) any fee for initial consultation and fee schedule;

(xi) other publicly available information concerning legal
issues, not prepared or paid for by the firm or any of its
lawyers, such as news articles, legal articles, editorial opin
ions, or other legal developments or events, such as proposed
or enacted rules, regulations, or legislation;

(xii) in the case of a website, links to other websites;

(xiii) that the lawyer or firm is a sponsor of a charitable, civic,
or community program or event, or is a sponsor of a public
service announcement;

(xiv) any disclosure or statement required by these rules; and

(xv) any other information specified from time to time in
orders promulgated by the Supreme Court of Texas;

(2) an advertisement in the public media that:

(i) identifies one or more lawyers or a firm as a contributor to
a specified charity or as a sponsor of a specified charitable,
community, or public interest program, activity, or event; and

(ii) contains no information about the lawyers or firm other
than names of the lawyers or firm or both, location of the law
offices, and the fact of the sponsorship or contribution;

(3) a listing or entry in a regularly published law list;

(4) an announcement card stating new or changed associations,
new offices, or similar changes relating to a lawyer or firm, or a
tombstone professional card;

(5) in the case of communications sent, delivered, or transmitted
to, rather than accessed by, intended recipients, a newsletter,
whether written, digital, or electronic, provided that it is sent,
delivered, or transmitted only to:

(i) existing or former clients;

(ii) other lawyers or professionals; or
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(iii) members of a nonprofit organization that meets the fol
lowing conditions: the primary purposes of the organization
do not include the rendition of legal services; the recom
mending, furnishing, paying for, or educating persons regard
ing legal services is incidental and reasonably related to the
primary purposes of the organization; the organization does
not derive a financial benefit from the rendition of legal serv
ices by a lawyer; and the person for whom the legal services
are rendered, and not the organization, is recognized as the
client of the lawyer who is recommended, furnished, or paid
by the organization;

(6) a solicitation communication that is not motivated by or con
cerned with a particular past occurrence or event or a particular
series of past occurrences or events, and also is not motivated
by or concerned with the prospective client's specific existing
legal problem of which the lawyer is aware;

(7) a solicitation communication if the lawyer's use of the com
munication to secure professional employment was not signifi
cantly motivated by a desire for, or by the possibility of
obtaining, pecuniary gain; or

(8) a solicitation communication that is requested by the
prospective client.

(f) if requested by the Advertising Review Committee, a lawyer shall
promptly submit information to substantiate statements or repre
sentations made or implied in any advertisement in the public
media or solicitation communication by which the lawyer seeks
paid professional employment. TBJ
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TO: CDRR 

FROM: Subcommittee (Vincent R. Johnson, chair; Claude DuCloux; Amy Bresnen) 

Date: Updated May 6, 2019 

RE: Revised Proposed Comments to Texas Rules 7.01 to 7.07 

 

 Changes to the previous draft of Proposed Comments to Proposed Texas Rules 7.01 to 7.06 are 
shown with track changes.  There is no comment to Proposed Texas Rule 7.07. 

 

 

Proposed Comment to Proposed Texas Rule 7.01 

 [1] This Rule governs all communications about a lawyer’s services, including advertisements 
and solicitation communications which appear in any media, including social media.  Firm names, 
letterhead, and professional designations are communications concerning a lawyer’s services. Whatever 
means are used to make known a lawyer’s services, statements about them must be truthful and not 
misleading. 

Misleading Truthful Statements 

[2] Misleading truthful statements are prohibited by this Rule.  For example, a truthful 
statement is misleading if presented in a way that creates a substantial likelihood that a reasonable 
person would believe the lawyer’s communication requires that person to take further action when, in 
fact, no action is required.   

Use of Actors 

[34] The use of an actor to portray a lawyer in a commercial is misleading if there is a substantial 
likelihood that a reasonable person will conclude that the actor is the lawyer who is offering to provide 
legal services. Whether a disclaimer—such as a statement that the depiction is a “dramatization” or 
shows an “actor portraying a lawyer”—is sufficient to make the use of an actor not misleading depends 
on a careful assessment of the relevant facts and circumstances, including whether the disclaimer is 
conspicuous and clear. Similar issues arise with respect to actors portraying clients in commercials.  Such 
a communication is misleading if there is a substantial likelihood that a reasonable person will reach 
erroneous conclusions based on the dramatization. 

Intent to Refer Prospective Clients to Another Firm 

[45] A communication offering legal services is misleading if, at the time a lawyer makes the 
communication, the lawyer knows or reasonably should know, but fails to disclose, that a prospective 
client responding to the communication is likely to be referred to a lawyer in another firm.  
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Unjustified Expectations 

[56] A communication is misleading if there is a substantial likelihood that it will create 
unjustified expectations on the part of prospective clients. A communication that truthfully reports a 
lawyer’s achievements on behalf of clients or former clients may be misleading if presented so as to lead 
a reasonable person to form an unjustified expectation that the same results could be obtained for 
other clients in similar matters without reference to the specific factual and legal circumstances of each 
client’s case.  The inclusion of an appropriate disclaimer or qualifying language may preclude a finding 
that a statement is likely to create unjustified expectations or otherwise mislead the public.   

Required Statements and Disclaimers 

[6] A statement or disclaimer required by these Rules must be presented clearly and 
conspicuously such that it is likely to be noticed and reasonably understood by an ordinary person.  In 
radio, television, and Internet advertisements, verbal statements must be spoken in a manner that their 
content is easily intelligible, and written statements must appear in a size and font, and for a sufficient 
length of time, that a viewer can easily see and read the statements.  

Unsubstantiated Claims and Comparisons 

[7] An unsubstantiated claim about a lawyer’s or law firm’s services or fees, or an 
unsubstantiated comparison of the lawyer’s or law firm’s services or fees with those of other lawyers or 
law firms, may be misleading if presented with such specificity as to lead a reasonable person to 
conclude that the comparison or claim can be substantiated.  

Public Education Activities 

[8] As used in these Rules, the terms “advertisement” and “solicitation communication” do not 
include activities undertaken by a lawyer that are not substantially motivated by pecuniary gain, such as 
activities that inform members of the public about their legal rights and about legal services that are 
available from public or charitable legal-service organizations, or from similar non-profit entities. 
Permissible forms of communication include, but are not limited to, community legal education 
sessions, know-your-rights brochures, public service announcements on television and radio, billboards, 
information posted on organizational social media sites, and outreach to low-income groups in the 
community, such as in migrant labor housing camps, domestic violence shelters, disaster resource 
centers, and dilapidated apartment complexes. 

Web Presence 

[9] A lawyer or law firm may be designated by a distinctive website address, e-mail address, 
social media username or comparable professional designation that is not misleading and does not 
otherwise violate these Rrules. 

Past Success and Results 

 [103] A communication about legal services may be misleading because it omits an important 
fact or tells only part of the truth.  A lawyer who knows that a large verdict was reduced or reversed, or 
that the case was settled for a lesser amount, must disclose those facts with equal or greater 
prominence to avoid creating unjustified expectations on the part of potential clients.  A lawyer may 
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claim credit for a prior judgement or settlement only if the lawyer played a substantial role in obtaining 
that result.  This standard is satisfied if the lawyer served as lead counsel or was primarily responsible 
for the settlement. In other cases, whether the standard is met depends on the facts.  A lawyer who did 
not play a substantial role in obtaining an advertised judgment or settlement is subject to discipline for 
misrepresenting the lawyer’s experience and, in some cases, for creating unjustified expectations about 
the results the lawyer can achieve. 

 

Related Rules 

[110] It is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud, 
deceit or misrepresentation. See Rule 8.04(a)(3); see also Rule 8.04(a)(5) (prohibiting communications 
stating or implying an ability to improperly influence a government agency or official or to achieve 
results by means that violate the Texas Disciplinary Rules of Professional Conduct or other law). 

 

 

Proposed Comment to Proposed Texas Rule 7.02 

[1] These Rules permit the public dissemination of information that is not false or misleading 
about a lawyer’s or law firm’s name, address, e-mail address, website, and telephone number; the kinds 
of services the lawyer will undertake; the basis on which the lawyer’s fees are determined, including 
prices for specific services and payment and credit arrangements; a lawyer’s foreign language abilities; 
names of references and, with their consent, names of clients regularly represented; and other similar 
information that might invite the attention of those seeking legal assistance. 

Communications about Fields of Practice 

[2] Paragraph (b) of this Rule permits a lawyer to communicate that the lawyer does or does not 
practice in particular areas of law. A lawyer is generally permitted to state that the lawyer “concentrates 
in” or is a “specialist,” practices a “specialty,” or “specializes in” particular fields based on the lawyer’s 
experience, specialized training or education, but such communications are subject to the “false and 
misleading” standard applied by Rule 7.01 to communications concerning a lawyer’s services. 

[3] The Patent and Trademark Office has a long-established policy of designating lawyers 
practicing before the Office. The designation of Admiralty practice also has a long historical tradition 
associated with maritime commerce and the federal courts. A lawyer’s communications about these 
practice areas are not prohibited by this Rule. 

Certified Specialist 

[4] This Rule permits a lawyer to state that the lawyer is certified as a specialist in a field of law if 
such certification is granted by the Texas Board of Legal Specialization or by an organization that applies 
standards of experience, knowledge and proficiency to ensure that a lawyer’s recognition as a specialist 
is meaningful and reliable, if the organization is accredited by the Texas Board of Legal Specialization. To 
ensure that consumers can obtain access to useful information about an organization granting 
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certification, the name of the certifying organization must be included in any communication regarding 
the certification. 

 

 

Proposed Comment to Proposed Texas Rule 7.03 

Solicitation by Public and Charitable Legal Services Organizations 

[1] Rule 7.01 provides that a “‘solicitation communication’ is a communication substantially 
motivated by pecuniary gain.”  Therefore, the ban on solicitation imposed by paragraph (b) of this Rrule 
does not apply to the activities of lawyers working for public or charitable legal services organizations.   

Communications Directed to the Public or Requested 

[2] A lawyer’s communication is not a solicitation if it is directed to the general public, such as 
through a billboard, an Internet banner advertisement, a website or a television commercial, or if it is 
made in response to a request for information, including an electronic search for information. The terms 
“advertisement” and “solicitation communication” are defined in Rule 7.01(b). 

The Risk of Overreaching 

 [3] A potential for overreaching exists when a lawyer, seeking pecuniary gain, solicits a person 
known to be in need of legal services via in-person or regulated telephone, social media, or other 
electronic contact. These forms of contact subject a person to the private importuning of the trained 
advocate in a direct interpersonal encounter. The person, who may already feel overwhelmed by the 
circumstances giving rise to the need for legal services, may find it difficult to fully evaluate all available 
alternatives with reasoned judgment and appropriate self‑interest in the face of the lawyer’s presence 
and insistence upon an immediate response. The situation is fraught with the possibility of undue 
influence, intimidation, and overreaching. 

[4] The potential for overreaching that is inherent in in-person or regulated telephone, social 
media, or other electronic contact justifies their prohibition, since lawyers have alternative means of 
conveying necessary information. In particular, communications can be sent by regular mail or e-mail, or 
by other means that do not involve communication in a live or electronically interactive manner. These 
forms of communications make it possible for the public to be informed about the need for legal 
services, and about the qualifications of available lawyers and law firms, with minimal risk of 
overwhelming a person’s judgment. 

[5] The contents of live person-to-person contact can be disputed and may not be subject to 
third‑party scrutiny. Consequently, they are much more likely to approach (and occasionally cross) the 
dividing line between accurate representations and those that are false and misleading. 

Targeted Mail Solicitation 

[6] Regular mail or e-mail targeted to a person that offers to provide legal services that the 
lawyer knows or reasonably should know the person needs in a particular matter is a solicitation 
communication within the meaning of Rule 7.01(b)(2), but is not prohibited by subsection (b) of this 
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Rule.  Unlike in-person and electronically interactive communication by “regulated telephone, social 
media, or other electronic contact,” regular mail and e-mail can easily be ignored, set aside, or 
reconsidered.  There is a diminished likelihood of overreaching because no lawyer is physically present 
and there is evidence in tangible or electronic form of what was communicated.  See Shapero v. 
Kentucky B. Ass'n, 486 U.S. 466 (1988). 

Personal, Family, Business, and Professional Relationships, and Constitutionally Protected Activities 

[7] There is a substantially reduced likelihood that a lawyer would engage in overreaching 
against a former client, a person with whom the lawyer has a close personal, family, business or 
professional relationship, or in situations in which the lawyer is motivated by considerations other than 
pecuniary gain. Nor is there a serious potential for overreaching when the person contacted is a lawyer 
or is known to routinely use the type of legal services involved for business purposes. Examples include 
persons who routinely hire outside counsel to represent the entity; entrepreneurs who regularly engage 
business, employment law, or intellectual property lawyers; small business proprietors who routinely 
hire lawyers for lease or contract issues; and other people who routinely retain lawyers for business 
transactions or formations.  

Constitutionally Protected Activities 

[8] Paragraph (b) is not intended to prohibit a lawyer from participating in constitutionally 
protected activities of public or charitable legal-service organizations or bona fide political, social, civic, 
fraternal, employee, or trade organizations whose purposes include providing or recommending legal 
services to their members or beneficiaries. 

Group and Prepaid Legal Services Plans 

[9] This Rule does not prohibit a lawyer from contacting representatives of organizations or 
groups that may be interested in establishing a group or prepaid legal plan for their members, insureds, 
beneficiaries, or other third parties for the purpose of informing such entities of the availability of and 
details concerning the plan or arrangement which the lawyer or lawyer's firm is willing to offer. This 
form of communication is not directed to people who are seeking legal services for themselves. Rather, 
it is usually addressed to an individual acting in a fiduciary capacity seeking a supplier of legal services 
for others who may, if they choose, become prospective clients of the lawyer. Under these 
circumstances, the activity which the lawyer undertakes in communicating with such representatives 
and the type of information transmitted to the individual are functionally similar to and serve the same 
purpose as advertising permitted under Rule 7.02. 

Designation as an Advertisement 

[10] For purposes of paragraph (c)(3) of this Rule, a communication is rebuttably presumed to 
be “plainly marked or clearly designated an ‘ADVERTISEMENT’” if:  (a) in the case of a letter transmitted 
in an envelope, both the outside of the envelope and the first page of the letter state the word 
“advertisement” in bold face all-capital letters that are 3/8” high on a uncluttered background; (b) in the 
case of an e-mail message, the first word in the subject line is “advertisement” in all capital letters; and 
(c) in the case of a text message or message on social media, the first word in the message is 
“advertisement” in all capital letters. 
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Paying Others to Recommend a Lawyer  

[11] This Rule allows a lawyer to pay for advertising and communications, including the usual 
costs of print directory listings, on-line directory listings, newspaper ads, television and radio airtime, 
domain-name registrations, sponsorship fees, Internet-based advertisements, and group advertising. A 
lawyer may compensate employees, agents, and vendors who are engaged to provide marketing or 
client development services, such as publicists, public-relations personnel, business-development staff, 
television and radio station employees or spokespersons and website designers. 

[12] This Rule permits lawyers to give nominal gifts as an expression of appreciation to a person 
for recommending the lawyer’s services or referring a prospective client. The gift may not be more than 
a token item as might be given for holidays, or other ordinary social hospitality.  A gift is prohibited if 
offered or given in consideration of any promise, agreement, or understanding that such a gift would be 
forthcoming or that referrals would be made or encouraged in the future. 

[13] A lawyer may pay others for generating client leads, such as Internet-based client leads, as 
long as the lead generator does not recommend the lawyer, any payment to the lead generator is 
consistent with Rules 5.04(a) (division of fees with nonlawyers) and 5.04(c) (nonlawyer interference with 
the professional independence of the lawyer), and the lead generator’s communications are consistent 
with Rule 7.01 (communications concerning a lawyer’s services). To comply with Rule 7.01, a lawyer 
must not pay a lead generator that states, implies, or creates a reasonable impression that it is 
recommending the lawyer, is making the referral without payment from the lawyer, or has analyzed a 
person’s legal problems when determining which lawyer should receive the referral.  See also Rule 5.03 
(duties of lawyers and law firms with respect to the conduct of nonlawyers); Rule 8.04(a)(1) (duty to 
avoid violating the Rules through the acts of another). 

Charges of and Referrals by a Legal Services Plan or Lawyer Referral Service 

[14] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or qualified 
lawyer referral service. A legal service plan is a prepaid or group legal service plan or a similar delivery 
system that assists people who seek to secure legal representation. A lawyer referral service, on the 
other hand, is any organization that holds itself out to the public as a lawyer referral service. Qualified 
referral services are consumer-oriented organizations that provide unbiased referrals to lawyers with 
appropriate experience in the subject matter of the representation and afford other client protections, 
such as complaint procedures or malpractice insurance requirements.   

[15] A lawyer who accepts assignments or referrals from a legal service plan or referrals from a 
lawyer referral service must act reasonably to assure that the activities of the plan or service are 
compatible with the lawyer's professional obligations. Legal service plans and lawyer referral services 
may communicate with the public, but such communication must be in conformity with these Rules. 
Thus, advertising must not be false or misleading, as would be the case if the communications of a group 
advertising program or a group legal services plan would mislead the public to think that it was a lawyer 
referral service sponsored by a state agency or bar association. 

Reciprocal Referral Arrangements 

[16] A lawyer does not violate paragraph (d) of this Rule by agreeing to refer clients to another 
lawyer or nonlawyer professional, so long as the reciprocal referral agreement is not exclusive, the client 
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is informed of the referral agreement, and the lawyer exercises independent professional judgment in 
making the referral. Reciprocal referral agreements should not be of indefinite duration and should be 
reviewed periodically to determine whether they comply with these Rules. A lawyer should not enter 
into a reciprocal referral agreement with another lawyer that includes a division of fees without 
determining that the agreement complies with Rule 1.04(f). 

 

Meals or Entertainment for Prospective Clients 

[17] This Rule does not prohibit a lawyer from paying for a meal or entertainment for a 
prospective client that has a nominal value or amounts to ordinary social hospitality. 

 

 

Proposed Comment to Proposed Texas Rule 7.04 

[1] The Advertising Review Committee shall report to the appropriate grievance committee any 
lawyer whom, based on filings with the Committee, it reasonably believes disseminated a 
communication that violates Rules 7.01, 7.02, or 7.03, or otherwise engaged in conduct that raises a 
substantial question as to that lawyer's honesty, trustworthiness, or fitness as a lawyer in other 
respects. See Rule 8.03(a). 

Multiple Solicitation Communications 

[2] Paragraph (a) does not require that a lawyer submit a copy of each written solicitation letter 
a lawyer sends. If the same form letter is sent to several people, only a representative sample of each 
form letter, along with a representative sample of the envelopes used to mail the letters, need be filed. 

Requests for Additional Information 

[3] Paragraph (bf) does not empower the Advertising Review Committee to seek information 
from a lawyer to substantiate statements or representations made or implied in communications about 
legal services that were not substantially motivated by pecuniary gain. 

 

 

Proposed Comment to Proposed Texas Rule 7.05 

[1] This Rule exempts certain types of advertisements and solicitation communications 
substantially motivated by pecuniary gain from the filing requirements of Rule 7.04.  Advertisements 
and solicitation communications not substantially motivated by pecuniary gain do not need to be filed. 

Website-related Filings 

[2] While the entire website of a lawyer or law firm must be compliant with Rules 7.01 and 7.02, 
the only material on the website that may need to be filed pursuant to this Rule is the contents of the 
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homepage.  However, even a homepage does not need to be filed if the contents of the homepage are 
exempt from filing under the provisions of this Rule. Under Rule 7.04(c), a lawyer may voluntarily seek 
pre-approval of any material that is part of the lawyer’s website. 

 

 

Proposed Comment to Proposed Texas Rule 7.06 

 [1] This Rule deals with three different situations: personal disqualification, imputed 
disqualification, and referral-related payments.   

Personal Disqualification 

[2] Paragraph (a) addresses situations where the lawyer in question has violated the specified 
advertising rules or other provisions dealing with serious crimes and barratry. The Rule makes clear that 
the offending lawyer cannot accept or continue to provide representation.  This prohibition also applies 
if the lawyer ordered, encouraged, or knowingly permitted another to violate the Rules in question. 

Imputed Disqualification 
 

[3] Second, paragraph (b) addresses whether other lawyers in a firm can provide representation 
if a person or entity in the firm has violated the specified advertising rules or other provisions dealing 
with serious crimes and barratry, or has ordered, encouraged, or knowingly permitted another to 
engage in such conduct.  The Rule clearly indicates that the other lawyers cannot provide representation 
if they knew or reasonably should have known that the employment was procured by conduct 
prohibited by the stated rules.  This effectively means that, in such cases, the disqualification that arises 
from a violation of the advertising rules and other specified provisions is imputed to other members of 
the firm.   

Restriction on Referral-Related Payments 
 

[4] Paragraph (c) deals with situations where a lawyer knows or reasonably should know that a 
case referred to the lawyer or the lawyer’s law firm was procured by violation of the advertising rules or 
other specified provisions.  The Rule makes clear that, even if the lawyer’s conduct did not violate 
paragraph (a) or (b), the lawyer can continue to provide representation only if the lawyer does not pay 
anything of value, such as a referral fee, to the person making the referral. 
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Committee on Disciplinary Rules and Referenda 

 
Overview of Public Comments on Revised Proposal on Lawyer 

Advertising Rules through July 31, 2019 
 
The Committee on Disciplinary Rules and Referenda (CDRR) published a revised proposal on the 
lawyer advertising rules (Part. VII. Information about Legal Services, Texas Disciplinary Rules of 
Professional Conduct) in the June 2019 issue of the Texas Bar Journal and the March 31, 2019, 
issue of the Texas Register. (The revised advertising rules proposal, as well as draft proposed 
comments to the proposed rules, was posted on the CDRR website on May 23, 2019, and an e-
mail notification regarding the proposal was sent to CDRR subscribers and Texas lawyers on May 
24, 2019.)  
 
The Committee held public hearings on the revised advertising rules proposal on June 6, 2019, and 
July 23, 2019, and will accept public comments on the proposal through August 6, 2019. 
 
Through July 31, 2019, 19 written public comments have been received. Those comments are 
included on the following pages. 
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From:
To: cdrr
Subject: CDRR Comment: Part VII - TDRPC
Date: Tuesday, April 30, 2019 9:06:19 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Richard

Last Name Hile

Email

Member Yes

Barcard 09620500

Feedback

Subject Part VII - TDRPC

Comments

Below are some of the issues that I raised at the CDRR’s meeting on the 18th of April regarding the
proposed rules and comments. 1. Proposed Rule 7.01 – Communications Concerning a Lawyer’s
Services. There needs to be a global provision similar to Rule 7.04(q) that requires all qualifications,
disclaimers, and disclosures are presented in the same manner as the communication concerning a
lawyer’s services and with equal prominence. Since Proposed Rule 7.01(d) references “statement or
disclaimer” rather than “qualifications, disclaimers, and disclosures” the proposal below utilizes the
language in the proposed rules for consistency sake. Proposed Rule 7.01 (e) (e) A statement or
disclaimer required by these rules must be presented in the same manner as the communication and
with equal prominence. Proposed comment. [x]. For purposes of paragraph (e) of this Rule, if (a) a
statement or claim is made verbally, the disclaimer must also be verbal, intelligible and presented in
a manner that a viewer can understand, and (b) a statement or claim appears in print, the disclaimer
must also appear in print and be presented clearly, conspicuously, and for a sufficient length of time
for a viewer to see and read the statement. As discussed in the committee meeting, statements and
disclaimers are of no benefit to the consumer if they scroll across the bottom of the television screen
at a pace that prevents anyone from reading, much less understanding, the statement, or if the print
is so small that the average person cannot read such. It has been over 15 years since the last
referendum involving lawyer advertising and it may be another 15 years before part VII is reviewed.
It is impossible to speculate as to the changes in the medium by which lawyers will market their
services. This provision ensures that regardless of the medium used, the required statements and
disclaimers are presented in the same manner and with equal prominence. 2. Proposed Rule 7.01,
Comment 3. Proposed comment 3 allows a lawyer to advertise the amount secured by verdict even
though it was settled for less or the verdict was overturned on appeal, provided that the lawyer
discloses that the amount was reduced by settlement or on appeal. A lawyer should only be allowed
to advertise the amount actually received by the client. If a verdict is overturned because there was
insufficient evidence at trial or the case was settled thereafter for a lesser amount the lawyer should
not be allowed to tout the amount of the verdict and then state – “Amount recovered reduced or
reversed on appeal.” or “case settled for less than amount of verdict.” Even if the lawyer is required
to state the amount actually received as part of the disclaimer, the average consumer will pay
attention to the disclaimer, and will certainly not appreciate the fact that there was no basis in law or
fact for the amount advertised. 3. Proposed Rule 7.01 – Past Successes or Results. Rule 7.02(a)(2)(i)
requires that a lawyer advertising past successes either serve as lead counsel in the matter or be
primarily responsible for the settlement or verdict. I would suggest that the section on “Omitted
Fact” be changed to “Past Successes or Results” which includes the matters currently presently in
Comment 3 as well as a new section requiring that the advertising lawyer serve as lead counsel or be
primarily responsible for the settlement in order to advertise prior success or result touted in a
communication. The new provision might read as follows: [3] A communication that includes past
successes or results is misleading if the advertising lawyer was not primarily responsible for the
verdict or settlement. For example, a lawyer must serve as lead counsel in the matter giving rise to
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the recovery or be primarily responsible for the settlement to advertise prior results or successes in a
matter. 4. Proposed Rule 7.03, comment 13. For clarity’s sake, this provision should be revised to
state “…consistent with Rules 5.04(a) (division of fees with non-lawyers) …” Otherwise, many
lawyers will immediately assume that the section is referencing a division of fees between lawyers
which is governed by TDRPC Rule 1.04(f). 5. Proposed Rule 7.03, Comment 16 – Reciprocal
Referrals. The subcommittee has addressed my concern regarding the failure to include the
reciprocal referral provision in the text of Proposed Rule 7.03(d)(2). I am concerned that proposed
comment 16 will be misinterpreted by some lawyers as allowing reciprocal referrals between lawyers
to trump the provisions in TDRPC Rule 1.04(f) regarding a division of fees. The original comment,
which is now being modified, comes from Comment 8 of ABA Model Rule 7.02. The ABA Model Rule
regarding the division of fees allows for client consent to be obtained before or after the referral
arrangement is entered into. TDRPC 1.04(f) not only requires that the client consent in writing to the
arrangement before the time of the referral, but it also requires that the client must be advised of
the key features of the agreement. I cannot envision a reciprocal referral arrangement between
lawyers which also involves a division of fees that will not violate TDRPC Rule 1.04(f). However, I
have been proven wrong in the past and to eliminate any confusion, the comment might also state
“A lawyer should not enter into a reciprocal referral agreement with another lawyer that includes a
division of fees without determining that the agreement complies with Rule 1.04(f).”
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From:
To: cdrr
Subject: CDRR Comment: Use of Social Media Under Proposed Rules
Date: Friday, May 24, 2019 9:41:09 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Adam

Last Name Russ

Email

Member Yes

Barcard 24109435

Feedback

Subject Use of Social Media Under Proposed Rules

Comments

I write regarding several of the proposed rules set forth by the Committee on Disciplinary Rules and
Referenda (CDRR) which, unfortunately, leave me with more questions than answers. Respectfully,
the CDRR fails to address several practical issues of today's modern practice. For example, nowhere
do the Rules define "public media". Does that or does that not encompass social media, specifically
something as useful as LinkedIn? Furthermore, Proposed Rule defines “Regulated telephone,social
media, or other electronic contact” to including communications via social media that involve "a live
or electronically interactive manner." Does that include postings on LinkedIn? For example, to the
extent one posts on a recent DOL regulation or case law update, would that be a "social media
contact" and therefore subject to regulation? Here, such information may be educational and helpful
to the general public, not the type of thing we want to stifle. What about a LInkedIn posting that
includes a picture, a comment, and a listing of the firm's address? Is that subject to Proposed Rules
7.02, 7.03, or otherwise? Proposed Rule 7.05(g) suggests exemption for "a communication on a
professional social media website containing only resume-type information...," but would the
aforementioned "posts" be considered that? They would include more that the undefined "resume-
type information." While I can understand the need to limit improper solicitations, particularly "email
blast"-type communications, the proposals miss the mark. Respectfully, the CDRR's well-intended
proposal does not account for many legitimate uses of electronic communications, particularly social
media sites, in the current era.
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From:
To: cdrr
Subject: CDRR Comment: Comments to proposed Advertising Rules
Date: Friday, May 24, 2019 10:29:48 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name James

Last Name Miller

Email

Member Yes

Barcard 24074718

Feedback

Subject Comments to proposed Advertising Rules

Comments

• Social media for purposes of 7.03 needs to be clarified that a banner ad or social media “feed ad”
in social media that is not interactive is not subject to a ban as opposed to interactive social media. •
Also, “interactive” needs to be clarified. Is it “interactive” if the ad tries to get the prospect to fill in
their email address to join a mailing list? Is it “interactive” only if there’s a human that communicates
back? Is it “interactive” if some sort of Artificial Intelligence responds? • Definitions in 7.01(b)(1)-(2)
need to be massaged a bit. There’s a third kind of communication that is left out. (2) covers the
scenario where a criminal defense lawyer is using arrest records to send targeted mailings to say,
recent DWI arrestees. That definitely meets the “reasonably should know” the specific person needs
possible criminal defense services. (1) covers something like a billboard. However, what about a
direct mailing campaign that is initiated not based on anything as specific, say, mailing every single
address in a zip code an advertisement for legal services? The definitions seem to overlap here, in
that they would not be 7.01(b)(2) communications as there’s nothing to suggest that the mailing
lawyer should reasonably know a specific person needs legal services, but 7.01(b)(1) seems to
preclude such a direct mail campaign to a specific person. Perhaps the comments to new rule 7.01
could discuss this distinction? Or a add a clause to 7.01(b)(1) that clarifies that my proposed scenario
falls into “Advertisement” instead of “Solicitation communication”? Or add a comment saying a
mailing addressed to a non-specific person such as “Current Resident” AND the lawyer does not
reasonably know of a need for services makes it an Advertisement instead of a Solicitation
Communication? In my opinion, such a direct mailing campaign should be treated similar to the
billboard ad, and not to the criminal defense lawyer using recent arrest records to target specific
persons. • Thank you for your hard work in working on these rules.
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From:
To: cdrr
Subject: CDRR Comment: Rule 7.07 Trade Names
Date: Saturday, May 25, 2019 12:48:07 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Stephen

Last Name Putonti

Email

Member Yes

Barcard 24011461

Feedback

Subject Rule 7.07 Trade Names

Comments

I agree with the proposed changes and see no reason why a trade name, that is not deceptive,
should not be allowed. I agree that the rule should allow for Trade Names to be used.
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From:
To: cdrr
Subject: CDRR Comment: Comment to Proposed Rule Change to 7.01 and 7.07
Date: Tuesday, May 28, 2019 6:41:00 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Aaron

Last Name von Flatern

Email

Member Yes

Barcard 24076892

Feedback

Subject Comment to Proposed Rule Change to 7.01 and 7.07

Comments

Although well-intended, the rule against trade names is discriminatory in effect. Restricting firm
names to the last names of the partners has a big impact on us lawyers who were not born with
easy-to-pronounce English surnames. It is a significant barrier to entry for such lawyers who are
contemplating opening their own practices, and can prevent partnership offers by firms who fear that
their firm names will become less marketable if they contained difficult-to-pronounce last names,
and/or that such a firm name would imply an ethnicity that the firm fears the public would reject. A
quick google search on this topic reveals some striking data... "Researchers at Ryerson University
and the University of Toronto... sent out [thousands] of fake résumés to [thousands] of job
postings... [They] found that people with Chinese, Indian or Pakistani-sounding names were 28%
less likely to get invited to an interview than the fictitious candidates with English-sounding names,
even when their qualifications were the same." --https://www.weforum.org/agenda/2017/05/job-
applications-resume-cv-name-descrimination/ Likewise, the National Bureau of Economic Research
found that "Job applicants with white names needed to send about 10 resumes to get one callback;
those with African-American names needed to send around 15 resumes to get one callback." --
https://www.nber.org/digest/sep03/w9873.html My own firm has attempted to make our difficult-to-
pronounce firm name more marketable. We converted "Fogelman & Von Flatern, LLP" (Jewish and
German names) to "FVF Law." However, the state bar informed us that FVF Law was considered a
prohibited trade name. We could use "FVF" in copy, but not "FVF Law" (unless FVF Law was paired
with our full firm name, which makes it doubly-cumbersome). We understand the slippery slope
here. No one wants bombastic names out there like we have seen in other states (see e.g. Rhode
Island's personal injury law firm called "Justice for All"). However, we believe simply allowing the
word "Law" to follow abbreviations of the partners' last names is an elegant and tasteful solution that
the committee should consider as it re-writes rules 7.01 and 7.07. Sincerely, Aaron von Flatern
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From:
To: cdrr
Subject: CDRR Comment: Ad Rules Re-do
Date: Tuesday, May 28, 2019 2:12:52 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Jeanne

Last Name Huey

Email

Member Yes

Barcard 24004636

Feedback

Subject Ad Rules Re-do

Comments

The latest proposed re-do of the Texas attorney advertising rules (the Ad Rules) make a lawyer’s
subjective desire for pecuniary gain the sine qua non of the Ad Rules. This new subjective standard
is a problem. It has long been settled that, when it comes to attorney advertising (aka commercial
speech), what matters is not the speaker’s subjective intent but rather whether the actual words
used mislead the public, tarnish the image of the profession or otherwise harm some legitimate value
the bar is allowed to protect. You will recall that the CDRR released its first version of proposed
changes to the Ad Rules in November, 2018. That version allowed Texas lawyers to use trade
names. Much objection from the Bar followed. Those rules were scrapped, and, as predicted, the
prohibition against trade names has been revived in this latest version–but with a twist. It now
states: Rule 7.07: A lawyer substantially motivated by pecuniary gain shall not practice under a trade
name. Every lawyer works for pecuniary gain except when working on a purely pro bono basis. If we
look honestly at what motivates lawyers then all lawyers in private practice are forbidden to use
trade names because the only reason to use a trade name is get more trade; that is, for pecuniary
gain. But wait . . . there’s more. The newly revised Ad Rules are riddled with this phrase–
substantially motivated by pecuniary gain appears 17 times in the latest version–and there is no
guidance at all as to how to objectively determine whether a communication or advertisement
qualifies as such.* This phrase is even being used to define the kind of communications to which the
Ad Rules apply in the first place. See proposed Rule 7.01(b)(1). Invitiation to ligitation? Probably.
Invitation to confusion? Absolutely. Back to Bates. Although a lot of work went into the new
advertising rules it was work based on a flawed notion of what principle should guide the Bar’s
regulation of advertising. Instead of trying to look into the heart and mind of the lawyer, which is an
enterprise fraught with the likelihood of error, the rules need to look at the effect of advertising and
trade names on the public. Bates v State Bar of Arizona , 433 US 350 (1977), struck down rules that
forbade truthful advertising and specifically permitted restrictions on advertising that is false or
misleading. Our advertising rules only need to restrict false and misleading advertising–something
that is recognizable by the actual content of the message and not the motivation behind it. The profit
motive will remain a legitimate concern in regulations forbidding direct solicitation of individual
clients because the profit motive creates an unacceptable risk of other kinds of misconduct**, but for
communications aimed at the general public it is the actual words, not the motive that matters. Back
to trade names. By way of example (and this analysis should be done on each rule that includes the
phrase substantially motivated by pecuniary gain), if there is a problem with trade names it must be
that they are misleading because they imply a specialization or expertise that does not exist. “Worlds
Greatest Law Firm” would be a pretty obvious example of this. Nothing about the intent behind the
name matters or is relevant to determining whether it is misleading. The proposed addition of the
attorney’s subjective intent renders the prohibition against trade names meaningless because it
allows for only two possibilities. It either: (1) applies to every lawyer (if that is the intention–it simply
needs to say “no trade names”) OR (2) every lawyer can use a trade name as long as they can
explain that they were not “substantially motivated by pecuniary gain” in so doing. To put it mildly–it
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is a standard that any decent lawyer can drive a truck through.*** We need a standard that is
objective and consistent with the Courts’ rulings on attorney advertising. The new proposed Ad Rules
are neither. * There are no comments to the proposed Ad Rules. Comments to the rules are
necessary and typically used to define, explain or interpret what is meant by the language used in
the rules. Moreover, the only similar language we found in any current Texas statute is the phrase
“substantially motivated by sincere religious belief” in the Texas Religious Freedom Restoration Act.
The word “substantially” itself appears thousands of times in Texas statutes without, however, ever
being defined. Thus, the proposed rule hangs on a never before used phrase whose most important
word, “substantially,” is not defined. **This is made clear in the comments to existing rule 7.03
(covering prohibited solicitations), which largely follows the ABA Model Rule on direct solicitation.
***For example, the lawyers practicing at “The ADA Firm” are going to say that they are
substantially motivated not by making money but by protecting the public and educating them about
important rights under the American with Disabilities Act (ADA). Copy and paste a similar argument
for every firm operating under such a trade name.
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From:
To: cdrr
Subject: CDRR Comment: Proposed Disciplinary Rules on Advertising
Date: Tuesday, June 4, 2019 2:54:38 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Frederick

Last Name Moss

Email

Member Yes

Barcard 14583400

Feedback

Subject Proposed Disciplinary Rules on Advertising

Comments

I realize that you are attempting to deal better with the constitutional rules laid out in Supreme Court
cases like NAACP v. Button and In re Primus, but I question when and where you qualify some of the
rules as applying only to lawyers "substantially motivated by pecuniary gain." First, the term is not
defined. It should be, and include the language found in 7.05(a). Perhaps examples of what would
and would not constitute being "substantially motivated" by money. See Tex. Ethics Op. 519 ('97)
and Ala. Ethics Op. 03-1 ('03). Second, it excludes aggressive/misleading solicitations of clients by
lawyers for the benefit of the lawyer's friend or relative. The soliciting lawyer would not be motivated
by pecuniary gain to him- or herself. (Deceit is covered by 8.04.) Third, the qualification is wrongfully
applied in some situations. For example, 7.01's ban on false and misleading
communications/solicitations about a lawyer's services/qualifications do not apply to lawyers not
motivated by financial gain. This means, literally, legal services offices and other non-profit legal
services orgs CAN use false or mislead communications and solicitations. ?? Remove it from here.
Likewise, under 7.03(c), lawyers not substantially motivated by pecuniary gain are allowed to send a
prospective client a communication involving coercion, duress, overreaching, intimidation or undue
influence, and the other conduct otherwise prohibited in that rule. ?? Remove it from here. Yet, this
qualifier is missing from 7.03(b). The NAACP, for example, should be allowed to do what is
prohibited there. The qualifier, if it is ultimately retained, should be added here.
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From:
To: cdrr
Subject: CDRR Comment: new advertising rules
Date: Wednesday, July 17, 2019 2:19:06 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name barbara

Last Name nunneley

Email

Member Yes

Barcard 15141700

Feedback

Subject new advertising rules

Comments

let's be sensible! there is and should be nothing wrong with a lawyer using his/her name followed by
"Group" or "Family Law" trade names that are in good taste should be fine.

51



From:
To: cdrr
Subject: CDRR Comment: Advertising Proposed Rules
Date: Wednesday, July 17, 2019 2:29:25 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Linda

Last Name Wilkins

Email

Member Yes

Barcard 00974300

Feedback

Subject Advertising Proposed Rules

Comments

Law firms should not be permitted to practice using a trade name. Law firms' names should be
required to consist only of the names of one or more lawyers in the firm. It is inevitable that a trade
name will be misleading to consumers or will suggest special expertise. Many firms use URLs in their
websites with trade names which are misleading as to the skills or expertise of the law firm. They
should not be allowed to use these trade names as their law firm names.
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From:
To: cdrr
Subject: CDRR Comment: Rule 7.07 Trade Name
Date: Wednesday, July 17, 2019 2:30:56 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Anthony

Last Name Choueifati

Email

Member Yes

Barcard 24050414

Feedback

Subject Rule 7.07 Trade Name

Comments

What does it mean to be "substantially motivated by pecuniary gain" for purposes of this rule? That
seems a bit ambiguous and open to subjective interpretation. Who judges whether the trade name is
"substantially motivated by pecuniary gain"? And, how is it judged?
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From:
To: cdrr
Subject: CDRR Comment: Proposed Rule Changes Under Part VII, Texas Disciplinary Rules of Professional Conduct.
Date: Wednesday, July 17, 2019 3:02:22 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name John

Last Name McDermott

Email

Member Yes

Barcard -13531700

Feedback

Subject Proposed Rule Changes Under Part VII, Texas Disciplinary Rules of Professional Conduct.

Comments

In the past two decades, lawyers have taken to advertising under the guise of providing "legal aid"
or as "non-profit organizations and/or corporations" As such, they regularly violate all of the
provisions of Part VII, but particularly Rules 7.02 (a) and 707. They do not list the names of the
lawyers and operate under trade names. To date, even though I have regularly complained of this to
the Chief Counsel of the State Bar of Texas, the committees for the Un-Authorized Practice of Law
and the Advertising Committee, no successful action has been taken against these rogue lawyers and
their rogue law firms. I was probably the first person to start addressing this issue around 15-20
years ago. The Houston Press published an article about this problem, and it can be found online at
the following link: https://www.houstonpress.com/news/updated-america-family-law-centers-legal-
aid-for-low-income-folks-is-sorta-expensive-6739155. Those who care about the Rule Changes
should carefully read this article. I would suggest that Rule 707 be strengthened sufficient to state
that a claim that an organization or firm is "not for profit" or "non-profit" does not exempt a LAWYER
from this Rule. Rule 7.02 (a) states that an advertisement for legal services shall comply with the
Rules, and as such, seems to cover all advertisements for legal services. Yet, the typical defense or
mitigation offered is that if the advertisement for legal services is put forth by a "non-profit"
organization, that the entirety of Part VII does not apply to those lawyers who operate behind the
facade. I suggest that Rule 7.02 be strengthened to address this issue. The lawyers who operate
these "non-profit" organizations violate the spirit of the State Bar's efforts at policing our profession
in the worst possible way, and, seem to get away with it. You can contact me directly on my cell
phone of . I have been an avid complainer about the weaknesses in the Disciplinary
Rules that result in the dishonesty of these practices.
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From:
To: cdrr
Subject: CDRR Comment: Proposed Rule Changes
Date: Wednesday, July 17, 2019 3:03:37 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Robert

Last Name Wachsmuth

Email

Member Yes

Barcard 20626000

Feedback

Subject Proposed Rule Changes

Comments

I would like to see the rules explicitly require lawyer advertising to be professional and reflect a more
dignified representation of the legal profession with appropriate review and the ability for the SBOT
to enjoin and enforce violations.
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From:
To: cdrr
Subject: CDRR Comment: Attorney Advertising
Date: Wednesday, July 17, 2019 3:40:07 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name James

Last Name Whalen

Email

Member Yes

Barcard 21238880

Feedback

Subject Attorney Advertising

Comments

I would like to see all attorney advertising ended. Between the cheesy personal injury ads and the
seemingly never ending ads soliciting add on clients to class action suits based on everything from
baby powder to asbestos, the integrity of the profession is being diminished. Either clean it up
significantly or end it altogether.
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From:
To: cdrr
Subject: CDRR Comment: Comment to proposed rules
Date: Wednesday, July 17, 2019 4:37:01 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Megan

Last Name Neel

Email

Member Yes

Barcard 24102273

Feedback

Subject Comment to proposed rules

Comments

Comment to proposed rule 7.04 Attorneys should not have an advertising review fee to be paid at
any point in time, unless there is a complaint by a member of the public or another attorney that the
advertisement is misleading or otherwise against the ethical guidelines. The Bar appears to cater to
larger firms, despite the fact that many attorneys in this state are increasingly in small or solo firms.
Part of this is because of an abundance of attorneys and a lack of attorney positions available to
newly-minted attorneys. Imposing a fee, no matter how small, in addition to bar dues, creates a
barrier to entry for many. The alternative, simply put, is to not advertise at all. No website, no
marketing materials, nothing. This is not a very feasible idea either. The websites have to be live in
order for them to be reviewed, but the current rules state that approval must be given (with a fee,
no less) prior to publishing the website. This is both counter-intuitive and impossible. The proposed
rules state that the review request must be submitted within 10 days, along with the fee. This is
more reasonable, but the mere fact a website has been published does not mean that it is being
marketed or disseminated. I would suggest a 30 days from first publication/dissemination. For full
disclosure, my website went live with the most basic information (my contact info and practice areas)
but was not disseminated to anyone other than friends who were reviewing it for me on 5/31. On or
about 6/1, I updated my contact information with the state bar. By 6/12 I had a CMRRR letter from
the advertising committee, along with a late fee assessed for failure to submit prior to the website
going live. How can I submit prior to the website's existence unless it exists? In addition, there are
many attorneys who have had websites for years without ever having gone through advertising
review. Some of these websites probably should be reviewed, but without these attorneys being
compliant, paying the fees, or notifying the bar that their website exists, they fly under the radar.
The compliant attorneys who do pay the fee and follow the procedures have burdensome
requirements placed on them, and objectively absurd requests. The pre-approval review should be
limited to print materials, mailings, and other non-electronic means of communication.
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From:
To: cdrr
Subject: CDRR Comment: Proposed Advertising Rules Comment
Date: Wednesday, July 17, 2019 5:31:00 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Cole

Last Name Combs

Email

Member Yes

Barcard 24094595

Feedback

Subject Proposed Advertising Rules Comment

Comments

Delete from Rule 7.04 the requirement to pre-submit advertisements. Instead there should be a
process by which fraudulent or deceptive advertisements can be reported for investigation.
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From:
To: cdrr
Subject: CDRR Comment: The proposed changes to lawyer advertising
Date: Wednesday, July 17, 2019 8:10:04 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Brenda

Last Name Hight

Email

Member Yes

Barcard 09607400

Feedback

Subject The proposed changes to lawyer advertising

Comments

It seems branding is going too far with this proposal. As such misleading to less informed public and
harmful to small practices. As such so it could also be anticompetitive, causing confusions as to the
nature and quality of services. Is this cheapening the profession ... “AAA PLUMBERS” , Acme
Rotorooters? A-1, Aplus Family Services??? If put before the members it likely would fail. Let it fail.
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From:
To: cdrr
Subject: CDRR Comment: Delete new proposed advertising rules
Date: Thursday, July 18, 2019 7:54:47 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Kerri

Last Name Phillips

Email

Member Yes

Barcard 24065906

Feedback

Subject Delete new proposed advertising rules

Comments

The new proposed advertising rules she absolutely be deleted.
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From:
To: cdrr
Subject: CDRR Comment: Trade Name
Date: Saturday, July 27, 2019 12:52:14 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact

First Name Kevin

Last Name Brown

Email

Member No

Feedback

Subject Trade Name

Comments

Texas is one of only four states in the United States that bans trade names. I believe a rule can be
put in place to allow law firms that focus on a particular practice area to use trade names while
preventing inappropriate firm names. How can the TX Bar possibly justify The Texas Law Hawk but
prevent firms from calling themselves the Smith Immigration Firm. It's time TX evolve as the rest of
the nation has. Allow trade names subject to the restrictions already in place regarding misleading
the public.
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July 31, 2019 
 
Mr. M. Lewis  Kinard, Chair  
State Bar of Texas    
Committee on Disciplinary Rules and Referenda  
1414 Colorado Street  
Austin, Texas  78701  
Via email to professionalism@texasbar.com 
 
Mr. Brad Johnson  
State Bar of Texas    
Disciplinary Rules and Referenda Attorney 
1414 Colorado Street  
Austin, Texas  78701  
Via email to brad.johnson@texasbar.com 
 

Re: Proposed Rule 7.07 (Trade Name Ban) 
 
Dear Messrs. Kinard and Johnson: 
 

Proposed Disciplinary Rule 7.07 would keep Texas as one of just three states 
with outright bans on attorneys’ use of non-misleading trade names.1 These 
restrictions are unconstitutional and anti-competitive, and the Texas Bar should 
not perpetuate them. 
 

As described in a recent Third Circuit opinion, trade-name bans violate the 
First Amendment because they are not narrowly drawn to further substantial 
government interests. Heffner v. Murphy, 745 F.3d 56, 91 (3d Cir. 2014); see also 
Pub. Citizen Inc. v. Louisiana Attorney Disciplinary Bd., 632 F.3d 212, 225 (5th Cir. 
2011) (describing how Louisiana’s attorney-advertising rule survives constitutional 
scrutiny because it “does not prohibit all nicknames or mottos in every instance”); 
Gibson v. Texas Dept. of Ins., 700 F.3d 227, 237 (5th Cir. 2012) (to support ban on 
use of domain name texasworkerscomplaw.com, Texas had “to justify this 
regulation as narrowly tailored to a substantial state interest”). 
 

In effort to justify unconstitutional limitations such as proposed Rule 7.07, 
ban proponents typically argue that trade names are demeaning or misleading. 
Both arguments fail. 
 

When the Texas Bar proposed eliminating the trade-name ban last year, 
virtually every public comment in favor of the ban boiled down to this: We don’t like 
trade names because they make us feel commodified and less professional. As a 
                                                           
1  The three-state figure was compiled by the State Bar’s Advertising Review committee. See: 
https://www.texasbar.com/Content/NavigationMenu/CDRR/Documents1/BOD AdvertisingResolution.pdf 
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matter of First Amendment law, however, “an interest in preserving attorneys’ 
dignity in their communications with the public is not substantial.” Pub. Citizen, 
632 F.3d at 220. “[T]he mere possibility that some members of the population might 
find advertising embarrassing or offensive cannot justify suppressing it. The same 
must hold true for advertising that some members of the bar might find beneath 
their dignity.” Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 
471 U.S. 626, 648 (1985). 

There is no evidence—from the vast universe of 47 states that allow attorney 
trade names—to support the speculation that all trade names are inherently 
misleading. Nor is there evidence that Texas consumers are misled by the trade 
names prevalent in all other professions, including medicine. Additionally, the 
Texas rules discriminate in arbitrary ways. Are consumers not slightly misled when 
they walk into one prominent firm only to find that “Mr. Bracewell” is not a firm 
attorney and passed away two decades ago? If the trade name “Bracewell” is 
deemed legal, then why is it illegal to use an entirely accurate moniker such as 
“Accident Lawyers of Southeast Dallas”? While Texas may of course ban misleading 
names (e.g., “Lawyers Who Never Lose”), the state’s legitimate interest in barring 
deceptive advertising does not extend to trade names that are non-misleading. 

Beyond the First Amendment violations, proposed Rule 7.07 presents equal 
protection and competitive fairness concerns. Requiring lawyers to practice and 
advertise under their given names creates disparate impacts for those of certain 
ethnicities or national origins. For example, imagine lawyers named Abdul bin 
Laden or Zbigniew Brzezinski. Under proposed Rule 7.07, Texas confines those 
attorneys to using names such as “Brzezinski & Bin Laden LLP.”  

Decades of social-science research on the concept of “processing fluency” 
establish that—by limiting these attorneys to incorporating and advertising under 
their given names—the State of Texas will dampen their career prospects. E.g., 
Simon M. Laham et al., The name-pronunciation effect: Why people like Mr. Smith 
more than Mr. Colquhon, Journal of Experimental and Social Psychology 48 (2012) 
752–756 (“Five studies demonstrated the name-pronunciation effect: easy-to-
pronounce names (and the people who bear them) are evaluated more positively 
than difficult-to-pronounce names”); Hyunjin Song & Norbert Schwartz, If It’s 
Difficult to Pronounce, It Must Be Risky: Fluency, Familiarity, and Risk Perception, 
Psychological Science 20 (2009) 135–138; C. O’Sullivan et al., Voting in ignorance: 
The politics of smooth-sounding names, Journal of Applied Social Psychology 18 
(1988), 1094–1106.  

Even when it comes to stock trading, “shares with fluent names actually 
experienced an early boost in performance across two large U.S. stock markets, 
using the pronounceability of company name and stock ticker codes as predictors of 
success.” Adam L. Alter & Daniel M. Oppenheimer, Predicting short-term stock 

63



-3- 
 

fluctuations by using processing fluency, PNAS 24 (2006) 9369-9372. For lawyers 
with common and easy-to-pronounce names, the requirement to advertise under 
their given names is far less damaging. In sum, there is no rational basis for the 
State Bar to impose a rule that robs from Przybyszewski to pay Porter.  

 
Rather than necessitating future litigation and depleting State Bar funds to 

defend these unconstitutional limitations, it would be more efficient to join 47 other 
states in following ABA model rule 7.5(a), which bans only misleading trade names. 

 
Sincerely, 
 

 
Adam Milasincic 
Texas Bar No. 24079001 
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The Supreme Court of Texas 

 
 
CHIEF JUSTICE 
   NATHAN L. HECHT 
 
JUSTICES 
   PAUL W. GREEN 
   EVA M. GUZMAN 
   DEBRA H. LEHRMANN 
   JEFFREY S. BOYD 
    JOHN P. DEVINE 
    JEFFREY V. BROWN 
    JAMES D. BLACKLOCK 
    J. BRETT BUSBY 

 
 

201 West 14th Street     Post Office Box 12248     Austin TX 78711 
Telephone: 512/463-1312          Facsimile: 512/463-1365 

 
 
 
 
 
 
 

June 3, 2019 

 
CLERK 
   BLAKE A. HAWTHORNE 
 
GENERAL COUNSEL 
   NINA HESS HSU 
 
EXECUTIVE ASSISTANT 
   NADINE SCHNEIDER 
 
PUBLIC INFORMATION OFFICER 
   OSLER McCARTHY 

 
 
Mr. Lewis Kinard, Chair 
Committee on Disciplinary Rules and Referenda 
American Heart Association 

 
 
  Re:  Request to initiate rule-making & to draft comment language 
 
Dear Lewis: 
 
 Pursuant to Section 81.0875(c) of the Government Code, the Supreme Court requests 
that the Committee on Disciplinary Rules and Referenda initiate the rule-proposal process 
on Rule 3.02, Texas Rules of Disciplinary Procedure.  
 

When a respondent in a disciplinary proceeding elects to proceed in district court, Rule 
3.02 requires the Court to appoint “an active district judge who does not reside in the 
Administrative Judicial District in which the Respondent resides” to preside over the case. 
Rule 3.03 sets the venue for a disciplinary trial in district court in “the county of Respondent’s 
principal place of practice,” “the county of Respondent’s residence,” “the county where the 
alleged Professional Misconduct occurred,” or Travis County.  
 

As a result, an assigned judge may be required to travel a substantial distance to 
preside over a disciplinary proceeding. This is burdensome and impedes the efficient 
resolution of cases. The Court asks the Committee to consider whether requiring the 
appointed judge to reside in a different county than the respondent or whether recusal or 
disqualification alone would satisfy the purpose of the rule. 

 
In addition, the Court asks the Committee to study and make recommendations on a 

comment to Rule 3.06, Texas Disciplinary Rules of Professional Conduct, to address lawyer-
access to juror social media activity. 
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Page 2 

In 2014, the American Bar Association Standing Committee on Ethics and 
Professional Responsibility issued Formal Opinion 466, which addresses three categories of 
lawyer-review of a juror’s electronic social media (ESM) presence: 

 
1. passive lawyer review of a juror’s website or ESM that is available without making 

an access request, so that the juror is unaware that a website or ESM has been 
reviewed; 
 

2. active lawyer review where the lawyer requests access to the juror’s ESM; and 
 

3. passive lawyer review where the juror becomes aware through a website or ESM 
feature of the identity of the viewer. 

 
The standing committee concluded that category 2 violates ABA Model Rule 3.5(b)’s 
prohibition of lawyer communications with a juror or potential juror—the equivalent to 
TDRPC 3.06(b)—but that categories 1 and 3 do not. 
 
 The Court solicited the recommendations of the Supreme Court Advisory Committee, 
which considered the matter on December 1–2, 2017 and September 28, 2018. The committee 
disagreed with the ABA position in part and drafted comment language for the Court’s 
consideration. Transcripts of and materials for those meetings are available on the Texas 
Judicial Branch website at https://www.txcourts.gov/scac/meetings/2011-2020/. 
 
 The Court asks your Committee for its independent recommendations. The 
Committee should consider the positions of the ABA standing committee, the Supreme Court 
Advisory Committee, and other states. The Committee should draft comment language 
reflecting its recommendations for the Court’s consideration. 
 
 As always, the Court is grateful for the Committee’s counsel and your leadership. 
 
      Sincerely, 
 
       
 
      Nathan L. Hecht 
      Chief Justice 
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On June 3, 2019, the Texas Supreme Court asked the Committee on Disciplinary Rules and 
Referenda (CDRR) to consider, among other things, an amendment to TDRP 3.02, which 
currently states:  

3.02. Assignment of Judge: Upon receipt of a Disciplinary Petition, the Clerk of the Supreme 
Court of Texas shall promptly bring the Petition to the attention of the Supreme Court. The 
Supreme Court shall promptly appoint an active district judge who does not reside in the 
Administrative Judicial District in which the Respondent resides to preside in the case and 
the Clerk of the Supreme Court shall transmit a copy of the Supreme Court's appointing order 
to the Chief Disciplinary Counsel. Should the judge so appointed be unable to fulfill the 
appointment, he or she shall immediately notify the Clerk of the Supreme Court, and the 
Supreme Court shall appoint a replacement judge. The judge appointed shall be subject to 
objection, recusal or disqualification as provided by law. The objection, motion seeking 
recusal or motion to disqualify must be filed by either party not later than sixty days from the 
date the Respondent is served with the Supreme Court's order appointing the judge. In 
the event of objection, recusal or disqualification, the Supreme Court shall appoint a 
replacement judge within thirty days. 

In asking the CDRR “to consider whether requiring the appointed judge to reside in a different 
county than the respondent or whether recusal or disqualification alone would satisfy the 
purpose of the rule,” the Court noted that the current procedure can be burdensome for the 
assigned judge both in terms of the requirement to travel long distances to preside over a 
disciplinary proceeding and because the assigned judge’s own trial docket may suffer as a result 
of the judge’s obligation to preside over a disciplinary case in another part of the State.  

Following receipt of the Court’s request, a subcommittee of the CDRR asked the Chief 
Disciplinary Counsel’s Office (CDC) to assist them in analyzing the question and preparing an 
appropriate response. According to the subcommittee, the gist of the Court’s inquiry was “since 
we already give both parties the right to recuse, why do we need a special appointment?” 

Based on this interpretation of the request, the subcommittee members laid out three possible 
approaches for consideration: 

A. “remove the cumbersome appointment from the different administrative law district,
and allow the Presiding Judge within that district to appoint counsel, as happens in
other recusal matters; or

B. remove the cumbersome appointment language altogether, and allow the judge of the
district where the case is filed to make the determination if he/she wants to
self-recuse; and also retain the right of the parties to object;

C. leave it as is.”

The CDC agrees that the current procedure’s appointment language is cumbersome and can, 
in some circumstances, be unduly burdensome on the assigned judge. Although not expressly 
stated, being involved in the appointment and recusal process may also be unduly burdensome 
on the Court itself. Additionally, the request to consider amendments to Rule 3.02 is timely as, 
in our opinion, the rule lacks clarity in other respects as set forth below. In light of this, the CDC 
would respectfully offer a different approach to the appointment and recusal process as well as 
suggestions to bring clarity, certainty, and consistency to the entire process. 

[Office of the Chief Disciplinary Counsel Response Re: Rule 3.02, Texas Rules of Disciplinary Procedure - July 9, 2019]
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The CDC’s recommendations are as follows:  
 

1. Leave the assignment of the judge with the Supreme Court, but allow the Court 
more flexibility by limiting the restriction to an active judge who does not reside in 
the judicial district in which the respondent attorney resides or maintains his/her 
principal place of practice.  

a. Having the assignment of judges to preside over disciplinary cases handled by the 
Supreme Court seems most appropriate given the Court’s inherent authority to 
regulate the practice of law and establish disciplinary and disability procedures. 
Orders from the Court are more formal, more official, less controversial and less 
likely to be subject to challenge.  

b. By allowing the Court to assign a judge who resides outside the judicial district but 
within the Administrative Judicial Region, there is less likelihood that the assigned 
judge will feel as burdened by having to travel long distances.1  

c. This procedure also reduces (even if it does not eliminate) concerns that the 
assigned judge and the respondent attorney have a business, social, or political 
relationship or a history (positive or negative) based on the respondent’s 
appearances before that judge, all of which could raise questions about the judge’s 
impartiality or independence.2 It also reduces, if not eliminates, the chances that 
the assigned judge might be a fact witness in the case.   

d. Allowing a local judge in the respondent attorney’s judicial district or county to 
preside over the disciplinary case brings with it a host of concerns about the 
fairness of the process and may result in more recusals, costs and delays.  

e. Recusal is a remedy that is rarely available to parties in most cases unless the 
judge voluntarily recuses. For example, concerns that the respondent attorney may 
be a financial contributor to the judge’s re-election campaign (or has endorsed the 
judge’s candidacy or hosted a campaign fundraiser for the judge) would not be 
addressed by recusal since Texas recusal jurisprudence has not changed in favor 
of recusal for giving financial support to a judge’s candidacy even in the wake of 
Caperton v. Massey.3   

 
 
                                                 
1 It should also be noted that, in practice, most preliminary hearings, conferences, and pretrial matters are conducted 
by telephone and, in some instances, CDC staff will travel to the assigned judge’s own courtroom, which is far more 
convenient for the judge and the parties. Typically, the appointed judge only needs to travel to the respondent 
attorney’s county for the actual trial itself. 
2 One advantage to the current procedure of assigning a judge from outside the Administrative Judicial Region is 
that it all but eliminates these concerns and levels the playing field for both parties.  
3 Caperton v. A.T. Massey Coal Co., 556 U.S. 868 (2009). Following this decision, the Chief Justice of the Texas 
Supreme Court tasked the Court’s Rules Advisory Committee to look at recusal practices in Texas and to examine 
whether TRCP 18a and 18b should be amended to address the issues raised by Caperton. After many meetings, 
and subsequent amendments to recusal procedures, the Committee declined to make any changes to the rule to 
address recusal if a party or attorney has provided financial support to the judge’s candidacy.     
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f. Additionally, recusal is rarely a viable remedy for addressing relationships (positive 
or negative) between the assigned judge and counsel for the parties. Ultimately, it 
appears unrealistic to suggest that filing a recusal motion could resolve most 
conflicts arising from having a local judge preside over a disciplinary case.      

g. Another consideration worth noting is that the number of elections to district court 
and, as a result, the number of assignments of judges to preside over disciplinary 
cases has dropped significantly since the Supreme Court’s June 1, 2018 
amendments to the Disciplinary Rules of Procedure as a result of the recent 
Sunset Review process. Among these changes was the implementation of 
investigatory hearings, which allow more cases to be resolved by agreement 
before a respondent must elect to go before a trial court or an evidentiary panel for 
final disposition of a disciplinary case. This downward trend in litigation is apparent 
when you compare the number of judicial assignments the Court made in 2017 
(32), 2018 (31) and by June 26, 2019 (8).        

2. Bring clarity and concision to Rule 3.02.  
a. What is meant by the provision that “the judge appointed shall be 

subject to objection, recusal or disqualification as provided by 
law.”  

i. Objections: Generally, objections to assigned judges are 
governed by Sec. 74.053 of the Texas Government Code, 
whereas recusal and disqualification are governed by TRCP 18a 
and 18b.  

ii. Sec. 74.053 conflicts with Rule 3.02 in several respects: 
1. Under Sec. 74.053, the objection must be filed not later than 

7 days after notice of the assignment whereas Rule 3.02 
requires the objection to be filed not later than 60 days from 
the date respondent is served with the Supreme Court’s 
appointment order. 

2. Under Sec. 74.053, active judges assigned under this 
chapter are not subject to objection, yet Rule 3.02 states 
that the assigned judge is subject to objection.4     

iii. Where do objections and motions to recuse or disqualify get 
filed? Rule 3.02 does not specify that the objection or recusal 
motion must be filed with the Supreme Court even though it is the 
Court that must appoint a replacement judge. However, in 
practice, recusals have been handled differently in each CDC 
region, with some being filed with and handled by the Supreme 
Court and others being referred to the Presiding Judge of the 
Administrative Judicial Region and thereafter handled pursuant to 
the procedures laid out in TRCP 18a.  

                                                 
4 All of the Supreme Court’s orders appointing judges to preside over disciplinary proceedings expressly include 
language that the appointment is made pursuant to Sec. 74.053.  

71



iv. Rule 18a conflicts with Rule 3.02 in that it imposes certain duties 
and deadlines on the respondent judge, district clerk, and 
Presiding Judge that are inconsistent with Rule 3.02. Rule 18a 
also includes procedures and remedies not addressed by Rule 
3.02, such as imposing a discovery stay and allowing for the 
award of attorney fees as sanctions for frivolous or dilatory 
motions.   

b. What is meant by “Administrative Judicial District”? 
i. Rule 3.02 refers to “Administrative Judicial District,” which is not defined in 

the TDRP. This brings confusion given that the State is divided into “judicial 
districts” within “Administrative Judicial Regions.” Years ago, Rule 18a 
included a reference to “Administrative Judicial Districts,” but the Supreme 
Court has since amended that rule to include the correct term, 
“Administrative Judicial Region.” This apparently erroneous reference to 
“Administrative Judicial District” is confusing and should be corrected if it is 
to remain in Rule 3.02.  

 
3. Alternatively, consider amending Rule 3.02 to require the Presiding Judges of the 

Administrative Judicial Regions to handle the assignment of judges in disciplinary 
cases.5  

a. The Presiding Judges are more familiar with the judges in their Administrative 
Judicial Regions, including a judge’s trial schedule, caseload, experience, 
temperament, and desire to handle disciplinary cases, which would inform their 
assignment of the most appropriate judge for a disciplinary case.  

b. If the geographic restriction were opened to allow the Presiding Judge to assign a 
judge who resides outside the respondent’s county or judicial district, but within the 
Administrative Judicial Region, the assigned judge could be selected from an area 
that did not create an undue travel burden on him/her.    

c. The Presiding Judges are very familiar with how to handle recusal and 
disqualification motions and are more likely to handle these matters quickly and 
efficiently, especially if the motions are untimely and/or without merit or filed to 
cause delay.     

d. This would bring consistency and certainty to the assignment process and to the 
handling of motions to recuse or disqualify.6 

 
                                                 
5 We would suggest reaching out to the Presiding Judges and asking them to weigh in on this suggested rule change 
to learn what logistical and/or financial challenges they may face should they be required to take over the 
assignment of judges in disciplinary cases.     
6 If the requirement to appoint only active district judges remains in Rule 3.02, the CDC would recommend deleting 
the references to a party’s right to make an objection to the assignment. However, if the CDRR were considering 
shifting the authority to appoint judges in disciplinary cases to the Presiding Judges of the Administrative Judicial 
Regions, the question of whether senior, retired, or former judges would be eligible to preside over these cases 
should be examined, along with the additional costs, if any, that might be incurred by the Administrative Judicial 
Regions to compensate these judges. In that instance, the judges would be subject to objection under Sec. 74.053.  
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Rule 3.02, Texas Rules of Disciplinary Procedure 
 
 
3.02. Assignment of Judge: Upon receipt of a Disciplinary Petition, the Clerk of the Supreme 
Court of Texas shall promptly bring the Petition to the attention of the Supreme Court. The 
Supreme Court shall promptly appoint an active district judge who does not reside in the 
Administrative Judicial District in which the Respondent resides to preside in the case and the 
Clerk of the Supreme Court shall transmit a copy of the Supreme Court’s appointing order to 
the Chief Disciplinary Counsel. Should the judge so appointed be unable to fulfill the 
appointment, he or she shall immediately notify the Clerk of the Supreme Court, and the 
Supreme Court shall appoint a replacement judge. The judge appointed shall be subject to 
objection, recusal or disqualification as provided by law. The objection, motion seeking recusal 
or motion to disqualify must be filed by either party not later than sixty days from the date the 
Respondent is served with the Supreme Court's order appointing the judge. In the event of 
objection, recusal or disqualification, the Supreme Court shall appoint a replacement judge 
within thirty days. 
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Rule 3.06, Texas Disciplinary Rules of Professional Conduct 
 
 
Rule 3.06. Maintaining Integrity of Jury System 
 
(a) A lawyer shall not: 
 

(1) conduct or cause another, by financial support or otherwise, to conduct a vexatious 
or harassing investigation of a venireman or juror; or 

 
(2) seek to influence a venireman or juror concerning the merits of a pending matter by 
means prohibited by law or applicable rules of practice or procedure. 

 
(b) Prior to discharge of the jury from further consideration of a matter, a lawyer connected 
therewith shall not communicate with or cause another to communicate with anyone he knows 
to be a member of the venire from which the jury will be selected or any juror or alternate juror, 
except in the course of official proceedings. 
 
(c) During the trial of a case, a lawyer not connected therewith shall not communicate with or 
cause another to communicate with a juror or alternate juror concerning the matter. 
 
(d) After discharge of the jury from further consideration of a matter with which the lawyer was 
connected, the lawyer shall not ask questions of or make comments to a member of that jury 
that are calculated merely to harass or embarrass the juror or to influence his actions in future 
jury service. 
 
(e) All restrictions imposed by this Rule upon a lawyer also apply to communications with or 
investigations of members of a family of a venireman or a juror. 
 
(f) A lawyer shall reveal promptly to the court improper conduct by a venireman or a juror, or 
by another toward a venireman or a juror or a member of his family, of which the lawyer has 
knowledge. 
 
(g) As used in this Rule, the terms “matter” and “pending” have the meanings specified in Rule 
3.05(c). 
 
Comment: 
 
1. To safeguard the impartiality that is essential to the judicial process, veniremen and jurors 
should be protected against extraneous influences. When impartiality is present, public 
confidence in the judicial system is enhanced. There should be no extrajudicial communication 
with veniremen prior to trial or with jurors during trial or on behalf of a lawyer connected with 
the case. Furthermore, a lawyer who is not connected with the case should not communicate 
with or cause another to communicate with a venireman or a juror about the case. After the trial, 
communication by a lawyer with jurors is not prohibited by this Rule so long as he refrains from 
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asking questions or making comments that tend to harass or embarrass the juror or to influence 
actions of the juror in future cases. Contacts with discharged jurors, however, are governed by 
procedural rules the violation of which could subject a lawyer to discipline under Rule 3.04. 
When an extrajudicial communication by a lawyer with a juror is permitted by law, it should be 
made considerately and with deference to the personal feelings of the juror. 
 
2. Vexatious or harassing investigations of jurors seriously impair the effectiveness of our jury 
system. For this reason, a lawyer or anyone on his behalf who conducts an investigation of 
veniremen or jurors should act with circumspection and restraint. 
 
3. Communications with or investigations of members of families of veniremen or jurors by a 
lawyer or by anyone on his behalf are subject to the restrictions imposed upon the lawyer with 
respect to his communications with or investigations of veniremen and jurors. 
 
4. Because of the extremely serious nature of any actions that threaten the integrity of the jury 
system, a lawyer who learns of improper conduct by or towards a venireman, a juror, or a 
member of the family of either should make a prompt report to the court regarding such 
conduct. If such improper actions were taken by or on behalf of a lawyer, either the reporting 
lawyer or the court normally should initiate appropriate disciplinary proceedings. See Rules 1.05, 
8.03, 8.04. 
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

Texas Disciplinary Rules of Professional Conduct 

Lawyer Advertising Rules 

(Revised Proposal) 
Below is the timeline for proposed changes to Rules 7.01 through 7.07 of the Texas Disciplinary Rules of 
Professional Conduct, pertaining to lawyer advertising.  

Note: In response to a resolution of the State Bar Board of Directors, the Committee previously initiated 
and published a prior proposal on the lawyer advertising rules. After receiving and considering many 
public comments, the Committee voted at its April 18, 2019, meeting not to recommend the prior 
proposal to the Board and instead to reinitiate the rule proposal process for this revised proposal. 

INITIATED –  April 18, 2019 

PUBLICATION –  A proposed rule is withdrawn if it is not published in (1) the Texas Register and (2) the 
Texas Bar Journal within six months of initiation of the rule proposal process. 

• Texas Bar Journal – June 1, 2019 (Complete) 
• Texas Register – May 31, 2019 (Complete) 

NOTE: Publications will include details on dates and participation methods for the comment period and the public 
hearing(s). 

COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date a 
proposed rule is published to submit comments on the rule to the Committee. The Committee extended 
the comment period through August 6, 2019. 

PUBLIC HEARINGS – The Committee held a public hearing on June 6, 2019, at the Texas Law Center. The 
Committee will hold a second public hearing on July 23, 2019, at the Texas Law Center. 

FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed rule to 
the Board of Directors not later than the 60th day after the final day of the comment period. This vote 
must be held at a meeting open to the public and with notice to the public. 

The deadline to vote is October 5, 2019. Therefore, the Committee must vote at either its August 7, 
2019, or September 3, 2019, meeting. 
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA 

Texas Rules of Disciplinary Procedure 

Rule 3.02. Assignment of Judge 
Below is the timeline for proposed changes to Rule 3.02 of the Texas Rules of Disciplinary Procedure, 
pertaining to the assignment of judges in disciplinary proceedings.  

INITIATED – July 23, 2019  

PUBLICATION –  A proposed rule is withdrawn if it is not published in (1) the Texas Register and (2) the 
Texas Bar Journal within six months of initiation of the rule proposal process. 

• Texas Bar Journal – TBD (Publish by January 23, 2020) 
• Texas Register – TBD (Publish by January 23, 2020) 

NOTE: Publications will include details on dates and participation methods for the comment period and the public 
hearing(s). 

COMMENT PERIOD – The Committee shall give interested parties at least 30 days from the date a 
proposed rule is published to submit comments on the rule to the Committee. 

PUBLIC HEARING – TBD 

FINAL VOTE BY COMMITTEE – The Committee shall vote on whether to recommend a proposed rule to 
the Board of Directors not later than the 60th day after the final day of the comment period. This vote 
must be held at a meeting open to the public and with notice to the public. 
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