Committee on Disciplinary Rules and Referenda
Agenda
Date and Time:
Location:

10:30 a.m., Thursday, April 18, 2019
Texas Law Center – Room 101
1414 Colorado Street, Austin, Texas 78701

1. Call to Order; Roll Call
2. Comments from the Chair
3. Public Hearings:
A. Proposed Rule 1.01. Competent and Diligent Representation
Texas Disciplinary Rules of Professional Conduct (TDRPC) (Page 2)
B. Proposed Rule 6.05. Conflict of Interest Exceptions for Nonprofit and Limited Pro
Bono Legal Services, TDRPC (Pages 3 – 4)
4. Communication to the Committee from the Public
5. Approval of the Minutes of the Last Meeting (Pages 5 – 7)
6. Discussion and Action: Proposed Advertising Rules, TDRPC (Pages 8 – 58)
7. Discussion: Proposed Rule 1.01. Competent and Diligent Representation, TDRPC
(Pages 59 – 102)
8. Discussion: Proposed Rule 6.05. Conflict of Interest Exceptions for Nonprofit and Limited
Pro Bono Legal Services, TDRPC (Pages 103 – 115)
9. Proposed Rule Timelines (Pages 116 – 118)
10. Agenda Items for Next Meetings
11. Adjourn

Under the Americans with Disabilities Act, an individual with a disability is entitled to have an
equal opportunity for effective communication and participation in public meetings. Reasonable
modifications and equal access to communications will be provided upon request. An individual
with a disability who may need an accommodation is requested to notify Chielsey Barber at (800)
204-2222 or (512) 427-1463 at least two days before the scheduled meeting so that appropriate
arrangements can be made; TTY users route through RELAY Texas at 7-1-1.
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 1.01. Competent and Diligent Representation
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible
for overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the committee
publishes the following proposed rule. The committee will accept comments concerning the proposed rule through May 1, 2019.
Comments can be submitted at texasbar.com/CDRR. A public hearing on the proposed rule will be held at 10:30 a.m. on April 18, 2019,
at the Texas Law Center.

Proposed Rule (Redline Version)

Proposed Rule (Clean Version)

Rule 1.01. Competent and Diligent Representation

Rule 1.01. Competent and Diligent Representation

(a) A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.

(a) A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.

(b) A lawyer shall act with reasonable diligence and promptness in
representing a client.

(b) A lawyer shall act with reasonable diligence and promptness in
representing a client.

(c)(a) A lawyer shall not accept or continue employment in a legal
matter which the lawyer knows or should know is beyond the
lawyer’s competence, unless:

(c) A lawyer shall not accept or continue employment in a legal
matter which the lawyer knows or should know is beyond the
lawyer's competence, unless:

(1) another lawyer who is competent to handle the matter is,
with the prior informed consent of the client, associated in
the matter; or

(1) another lawyer who is competent to handle the matter is,
with the prior informed consent of the client, associated in
the matter; or

(2) the advice or assistance of the lawyer is reasonably
required in an emergency and the lawyer limits the advice
and assistance to that which is reasonably necessary in the
circumstances.

(2) the advice or assistance of the lawyer is reasonably
required in an emergency and the lawyer limits the advice
and assistance to that which is reasonably necessary in the
circumstances.

(d)(b) In representing a client, a lawyer shall not:

(d) In representing a client, a lawyer shall not:

(1) neglect a legal matter entrusted to the lawyer; or

(1) neglect a legal matter entrusted to the lawyer; or

(2) frequently fail to carry out completely the obligations that
the lawyer owes to a client or clients.

(2) frequently fail to carry out completely the obligations that
the lawyer owes to a client or clients.

(e)(c) As used in this Rule, “neglect” signifies inattentiveness
involving a conscious disregard for the responsibilities owed to a
client or clients.

(e) As used in this Rule, “neglect” signifies inattentiveness involving
a conscious disregard for the responsibilities owed to a client or
clients.
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
Texas Disciplinary Rules of Professional Conduct
Rule 6.05. Conflict of Interest Exceptions for Nonprofit
and Limited Pro Bono Legal Services
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872 and is responsible for
overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code section 81.0876, the committee publishes
the following proposed rule. The committee will accept comments concerning the proposed rule through July 1, 2019. Comments can be
submitted at texasbar.com/CDRR. A public hearing on the proposed rule will be held at 10:30 a.m. on April 18, 2019, at the Texas Law
Center in Austin, Texas.

Proposed Rule (Redline Version)
Rule 6.05. Conflict of Interest Exceptions for Nonprofit and Limited Pro Bono Legal Services
(a) The conflicts of interest limitations on representation in Rules 1.06, 1.07, and 1.09 do not prohibit a lawyer from providing, or offering to
provide, limited pro bono legal services unless the lawyer knows, at the time the services are provided, that the lawyer would be prohibited
by those limitations from providing the services.
(b) Lawyers in a firm with a lawyer providing, or offering to provide, limited pro bono legal services shall not be prohibited by the imputation
provisions of Rules 1.06, 1.07, and 1.09 from representing a client if that lawyer does not:
(1) disclose confidential information of the pro bono client to the lawyers in the firm; or
(2) maintain such information in a manner that would render it accessible to the lawyers in the firm.
(c) The eligibility information that an applicant is required to provide when applying for free legal services or limited pro bono legal services
from a program described in subparagraph (d)(1) by itself will not create a conflict of interest if:
(1) the eligibility information is not material to the legal matter; or
(2) the applicant’s provision of the eligibility information was conditioned on the applicant’s informed consent that providing this information
would not by itself prohibit a representation of another client adverse to the applicant.
(d) As used in this Rule, “limited pro bono legal services” means legal services that are:
(1) provided through a pro bono or assisted pro se program sponsored by a court, bar association, accredited law school, or nonprofit
legal services program;
(2) short-term services such as legal advice or other brief assistance with pro se documents or transactions, provided either in person
or by phone, hotline, internet, or video conferencing; and
(3) provided without any expectation of extended representation of the limited assistance client or of receiving any legal fees in that
matter.
(e) As used in this Rule, a lawyer is not “in a firm” with other lawyers solely because the lawyer provides limited pro bono legal services
with the other lawyers.
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Proposed Rule (Clean Version)
Rule 6.05. Conflict of Interest Exceptions for Nonprofit and Limited Pro Bono Legal Services
(a) The conflicts of interest limitations on representation in Rules 1.06, 1.07, and 1.09 do not prohibit a lawyer from providing, or offering to
provide, limited pro bono legal services unless the lawyer knows, at the time the services are provided, that the lawyer would be prohibited
by those limitations from providing the services.
(b) Lawyers in a firm with a lawyer providing, or offering to provide, limited pro bono legal services shall not be prohibited by the imputation
provisions of Rules 1.06, 1.07, and 1.09 from representing a client if that lawyer does not:
(1) disclose confidential information of the pro bono client to the lawyers in the firm; or
(2) maintain such information in a manner that would render it accessible to the lawyers in the firm.
(c) The eligibility information that an applicant is required to provide when applying for free legal services or limited pro bono legal services
from a program described in subparagraph (d)(1) by itself will not create a conflict of interest if:
(1) the eligibility information is not material to the legal matter; or
(2) the applicant’s provision of the eligibility information was conditioned on the applicant’s informed consent that providing this information
would not by itself prohibit a representation of another client adverse to the applicant.
(d) As used in this Rule, “limited pro bono legal services” means legal services that are:
(1) provided through a pro bono or assisted pro se program sponsored by a court, bar association, accredited law school, or nonprofit
legal services program;
(2) short-term services such as legal advice or other brief assistance with pro se documents or transactions, provided either in person
or by phone, hotline, internet, or video conferencing; and
(3) provided without any expectation of extended representation of the limited assistance client or of receiving any legal fees in that matter.
(e) As used in this Rule, a lawyer is not “in a firm” with other lawyers solely because the lawyer provides limited pro bono legal services
with the other lawyers.
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MEETING OF THE COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
March 6, 2019
Texas Law Center, Room 103
Austin, Texas
And by Teleconference
MINUTES
CALL TO ORDER; ROLL CALL
The meeting was called to order at 10:02 a.m.
Members Present: Chairman M. Lewis Kinard; Timothy Belton; Amy Bresnen; Claude Ducloux;
Hon. Dennise Garcia; Rick Hagen; Vincent Johnson; and Karen Nicholson.
Members Not Present: W. Carl Jordan.
State Bar of Texas Staff Present: Seana Willing, Chief Disciplinary Counsel; James Ehler, Deputy
Counsel for Litigation and Regional Counsel (Office of the Chief Disciplinary Counsel); Ray
Cantu, Deputy Executive Director; Brad Johnson, Disciplinary Rules and Referenda Attorney;
Cory Squires, Staff Liaison; Gene Major, Director (Advertising Review Department and
Attorney Compliance Division).
A. INTRODUCTIONS
Brad Johnson introduced Ms. Willing and Mr. Ehler, who were invited to address the Committee
regarding proposed changes to Rule 1.01, Texas Disciplinary Rules of Professional Conduct
(TDRPC).
Brad Johnson introduced Richard “Dickie” Hile and Leo Figueroa, who were invited to provide
feedback regarding the proposed advertising rules, as well as Mr. Major.
B. APPROVAL OF MINUTES
Mr. Ducloux addressed the Committee on this agenda item. Mr. Belton made a Motion that the
Committee approve the minutes from the February 6, 2019, meeting. The Motion was seconded
by Judge Garcia. The Committee voted in favor of the Motion.
C. DISCUSSION OF PROPOSED ADVERTISING RULES
Mr. Ducloux addressed the Committee on the proposed advertising rules. Mr. Figueroa provided
feedback on behalf of the Texas Board of Legal Specialization on proposed Rule 7.02. Mr. Hile
provided feedback regarding the proposed advertising rules. The Committee discussed the
proposed advertising rules, with additional feedback provided by Mr. Hile and Mr. Major. The
Committee reviewed and discussed written public comments regarding the proposed advertising
rules, as well as a recent poll on trade names. Mr. Squires addressed the Committee on the trade
Page 1 of 3
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name poll.
D. SUPREME COURT OF TEXAS ORDER AMENDING COMMENT 8 TO RULE 1.01
Mr. Ducloux addressed the Committee regarding the recent order by the Supreme Court of Texas
amending Comment 8 to Rule 1.01, TDRPC, as recommended by Committee.
E. COMMENTS BY THE CHAIR
Mr. Kinard thanked those in attendance and others who have participated in the rule proposal
process for their participation and contributions. Mr. Kinard expressed the usefulness of having
membership and public engagement in the process and thanked those who have encouraged
additional participation. Mr. Kinard encouraged continued participation by membership and the
public in the Committee’s work.
Mr. Kinard addressed the Committee regarding the recent order by the Supreme Court of Texas
amending Comment 8 to Rule 1.01, TDRPC.
F. CONTINUED DISCUSSION OF PROPOSED ADVERTISING RULES
The Committee returned to the subject of the proposed advertising rules. Brad Johnson briefed
the Committee on the statutory timelines and obligations relating to the proposed advertising
rules, as well as action options on the rules. The Committee discussed the proposed advertising
rules further. Mr. Squires and Mr. Cantu addressed issues relating to the rule proposal process.
Mr. Kinard discussed the option of republishing an amended version of the proposed advertising
rules. Ms. Bresnen addressed the committee regarding a recently filed legislative bill relating to
advertisements for legal services. The Committee further discussed public comments pertaining
to the proposed advertising rules. The Committee discussed the subcommittee on lawyer
advertising producing an amended version of the proposed rules, as well as comments to the
proposed rules, for the Committee’s next meeting. The Committee discussed options for
addressing the issue of trade names in the proposed rules.
G. DISCUSSION OF RULE 1.01 COMPETENT AND DILIGENT REPRESENTATION
Mr. Ducloux recognized Ms. Willing and Mr. Ehler. Brad Johnson briefed the Committee on the
status of proposed Rule 1.01, TDRPC. Ms. Willing addressed the Committee regarding the
proposed changes to the rule and the Committee responded with comments. Vincent Johnson
explained the basis for the proposal by the Committee. Mr. Ehler expressed concerns about the
proposed rule. The Committee further discussed the proposed rule and Ms. Willing and Mr. Ehler
provided additional feedback. The Committee will continue to evaluate the proposed rule.
Mr. Ducloux left the meeting at 12:18 p.m.
Ms. Willing and Mr. Ehler left the meeting at 12:19 p.m.
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H. CONTINUED DISCUSSION OF PROPOSED ADVERTISING RULES
The subcommittee on lawyer advertising will develop an amended version of the proposed
advertising rules for the Committee’s April 18, 2019, meeting. Mr. Kinard and Vincent Johnson
discussed an additional public comment pertaining to the proposed advertising rules.
I. TIMELINES
Brad Johnson addressed the Committee regarding the public hearings scheduled for the April 18,
2019, meeting and Mr. Kinard responded with comments.
ADJOURNMENT
Mr. Hagen made a Motion to Adjourn. Vincent Johnson seconded the Motion. The Committee
voted in favor of the Motion and the meeting adjourned at 12:23 p.m.
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From:
To:
Subject:
Date:
Attachments:

Johnson, Vincent
Brad Johnson
Revised Draft of 7.01 to 7.07 (Rules and Comments) Approved by Subcommittee
Monday, April 08, 2019 10:23:01 AM
Revised AD. RULES.Clean.Rev.16.pdf
Revised AD. RULES.Redlined.Rev.16.pdf
Revised AD. RULES.VRJ.Rev.16.docx
Revised AD.COMMENTS.Clean.Rev.16.pdf
Revised AD.COMMENTS.Redlined.Rev.16.pdf
Revised AD.COMMENTS.VRJ.Rev.16.docx

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Brad:
Please post this material and forward this memo to all members of the CDRR.
The subcommittee has reviewed all of the Public Comments relating to the proposed Advertising
Rules (including the 199-page PDF file) and has made many revisions to the November 2018 drafts of
the proposed Rules and proposed Comments in order to minimize or eliminate valid concerns that
have been expressed.
(1) Having read the many comments opposing the use of trade names, I am certain that a
referendum on the advertising rules will fail if we propose allowing the use of trade names. The
subcommittee considered two alternative versions of Rule 7.07 (which can found in the Redlined
Rules file). We approved a simple prohibition of trade names that uses the same language that is
now found in the first sentence of current Rule, TDRPC 7.01. However, that prohibition has been
relocated to Proposed Rule 7.07.
(2) Clean and Redlined PDF copies of the proposed Rules and proposed Comments are attached.
The CDRR members will probably not need the Word files, but I have attached them in case they do.
The Redlined PDF files show how extensively the earlier November 2018 drafts have changed.
Footnotes in the files give some indication of which public comments catalyzed certain changes. The
footnotes will be ultimately be deleted from the drafts that are proposed for action outside the
CDRR.
(3) I believe that when a revised version of the Proposed Rules is released we will need to post the
proposed Comments (as well as the proposed Rules) prominently on the CDRR website. They
provide answers to questions some attorneys have. We should also post a bullet-point synopsis
explaining the proposed Rules.
Let me know if you have questions.
Vincent R. Johnson

South Texas Professor of Law
St. Mary's University School of Law
One Camino Santa Maria, San Antonio, TX 78228-8603 USA
Office: (210) 431-2131. Cell:
.
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Fulbright Scholar (Burma, China, Romania) ◊ Supreme Court Fellow alumnus ◊ Member, American Law Institute
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
(Subcommittee Revised Draft, April 8, 2019)
VII. INFORMATION ABOUT LEGAL SERVICES
Proposed Rules (Clean Version Only), All Footnotes Will Be Deleted
Rule 7.01 Communications Concerning a Lawyer’s Services
(a) A lawyer shall not make or sponsor a false or misleading communication about the qualifications or
services of any lawyer or law firm. Information about legal services must be truthful and non deceptive.
A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits
a fact necessary to make the statement considered as a whole not materially misleading. A statement is
misleading if there is a substantial likelihood that it will lead a reasonable person to formulate a specific
conclusion about the lawyer or the lawyer’s services for which there is no reasonable factual foundation,
or if the statement is substantially likely to create unjustified expectations about the results the lawyer
can achieve.
(b) TThis Rule governs all communications about a lawyer’s services, including, but not limited to,
advertisements and solicitation communications. For purposes of Rules 7.01 to 7.07:
(1) An “advertisement” is a communication substantially motivated by pecuniary gain that is
made by or on behalf of a lawyer to members of the public in general, which offers or promotes
about the terms or availability of legal services, under circumstances where the lawyer neither
knows nor reasonably should know that the recipients need legal services in particular matters.1
(2) A “solicitation communication” is a communication substantially motivated by pecuniary gain
that is made by or on behalf of a lawyer to a specific person who has not sought the lawyer’s
advice or services, which that reasonably can be understood as offering to provide legal services
that the lawyer knows or reasonably should know the person needs in a particular matter.2
(cb) A lawyer may practice law under a non misleading trade name, including a trade name that3 A law
firm name may includes the names of current members of the firm and ofaone or more deceased or
retired memberss of the firm, or of a predecessor firm, if there has been a succession in the firm’s
identity. A trade name may not imply a connection with a public or charitable legal services
1

The Public Comment or Robert Doggett (pp. 76-77) urged that the term “advertisement” be defined.
See Annotated Model Rules of Professional Conduct § 7.3 (8th ed. 2015) (“A solicitation is a targeted
communication initiated by the lawyer that is directed to a specific person and that offers to provide, or can
reasonably be understood as offering to provide, legal services. In contrast, a lawyer's communication typically
does not constitute a solicitation if it is directed to the general public, such as through a billboard, an Internet
banner advertisement, a website or a television commercial, or if it is in response to a request for information or is
automatically generated in response to Internet searches.”).
3
This material has been moved to Proposed Rule 7.07.
2
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2
organization or a governmental entity, or utilize the name of a non lawyer or a lawyer not associated
with the firm.4 The name of a lawyer holding a public office shall not be used in the name of a law firm,
or in communications on its behalf, during any substantial period in which the lawyer is not actively and
regularly practicing with the firm. A law firm with an offices in more than one jurisdiction may use the
same name or other professional designation in each jurisdiction, but identification of the lawyers in an
office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the
jurisdiction where the office is located.
(dc) Any statement or disclaimer required by these rules shall be made in each language used in the
communication. AHowever, the mere statement that a language is spoken or understood does not by
itself require a statement or disclaimer in that language.
(ed) A lawyer shall not state or imply that the lawyer can achieve results by violence or means that
violate these Rules or other law.
(fe) A lLawyers may state or imply that the lawyery practices in a partnership or other business
entityorganization only when that is accuratethe fact.

Rule 7.02 AdvertisementsCommunications Disseminated by Public Media
(a) An advertisement of legal services lawyer who advertises in public media shall publish or broadcast
the name of aat least one lawyer who is responsible for the content of the advertisement and
identifydisclose the lawyer’s primary practice location.
(b) A lawyer who advertises in the public media may communicate that the lawyer does or does not
practice in particular fields of law, but shall not include a statement that the lawyer has been certified or
designated by an organization as possessing special competence or a statement that the lawyer is a
member of an organization the name of which implies that its members possess special competence,
except that:5
(1a) aA lawyer who advertises in public media may include a statement that the lawyer has been
awarded a Certificate of Special Competence by the Texas Board of Legal Specialization. in the
area so advertised, A lawyer may communicate the fact that the lawyer does or does not
practice in particular fields of law state with respect to each such area, “Board Certified, area of
specialization -- Texas Board of Legal Specialization;”6 and
(2b) a lawyer who is a member of an organization the name of which implies that its members
possess special competence, or who has been certified or designated by an organization as
possessing special competence in a field of practice, may include a factually accurate, nonmisleading statement of such membership or certification, but only if that organization has been
accredited by the Texas Board of Legal Specialization as a bona fide organization that admits to

4

This sentence has been moved to Proposed Rule 7.07.
This introductory language (“A lawyer . . . except that”) is quoted from Claude Ducloux’s e-mail to the CDRR dated
January 9, 2019.
6
This is the language that currently appears in Texas Rule 7.04(b)(2)(i).
5
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3
membership or grants certification only on the basis of published criteria which the TBLS has
established as required for such certification.7
(c) If an advertisement by a lawyer discloses a willingness, or potential willingness, to render services on
a contingent fee basis, the advertisement must state whether the client will be obligated to pay for
other expenses, such as the costs of litigation.
(d) A lawyer who advertises in public media a specific fee or range of fees for an identified particular
service shall conform to the advertised fee or range of fees for the period during which the
advertisement is reasonably expected to be in circulation or otherwise expected to be effective in
attracting clients, unless the advertisement specifies a shorter period. However, a lawyer is not bound
to conform to the advertised fee or range of fees for a period of more than one year after the date of
publication, unless the lawyer has expressly promised to do so.

Rule 7.03 Solicitation for Pecuniary Gain and Other Prohibited Communicationsof Paid Professional
Employment
(a) The following definitions apply to this Rrule:
(1) “Regulated telephone, social media, or other electronic contact” means any telephone, social
media, or electronic communication initiated by a lawyer, or by any person acting on behalf of a
lawyer, that involves communication in a live or electronically interactive manner.
(2) “Solicitation” or “solicit” denotes a communication initiated by or on behalf of a lawyer or
law firm that is directed to a specific person the lawyer knows or reasonably should know needs
legal services in a particular matter and that offers to provide, or reasonably can be understood
as offering to provide, legal services for that matter.
(2) A lawyer “solicits” employment by making a “solicitation communication,” as that term is
defined in Rule 7.01(b)(2).
(b) A lawyer shall not, for pecuniary gain, solicit through in-person contact, or through regulated
telephone, social media, or electronic communication, professional employment from a non-client
who has not sought the lawyer’s advice or employment, unless the target of the solicitation is:
(1) another lawyer,
(2) a person who has a family, close personal, or prior business or professional
relationship with the lawyer, or
(3) a person who is known by the lawyer to be an experienced user of the type of legal
services involved for business matters, or.
(3) a person who has sought the lawyer’s advice or employment.
(c) A lawyer in private practice8 shall not send, deliver, or transmit, or knowingly permit or cause
another person to send, deliver, or transmit, an advertisement or solicitation communication written,

7

This is a shorter version of the language that now appears in Texas Rule 7.04(b)(2)(ii), which was proposed by Carl
Jordan. See E-mail from Carl Jordan to CDRR members, Jan. 10, 2019; see also E-mail from Claude Ducloux to Leo
Figeroa, February 12, 2019.
8
A Public Comment (p. 63) submitted by Randy Chapman suggested the addition of the phrase “In private
practice.”

12

4
audio, audiovisual, digital media, recorded telephone message, or other electronic communication to a
prospective client, if:
(1) the communication involves coercion, duress, overreaching, intimidation, or undue
influence;
(2) the communication is designed to resemble a legal pleadings or other legal documents; or
(3) the communication is not plainly marked or clearly designated an “ADVERTISEMENT” unless
the target of the solicitation is:
(i) another lawyer
(ii) a person who has a family, close personal, or prior business or professional
relationship with the lawyer, or
(iii) a person who is known by the lawyer to be an experienced user of the type of legal
services involved for business matters.
(d) A lawyer substantially motivated by pecuniary gain shall not pay, give, or offer to pay or give,
anything of value to a person not licensed to practice law for soliciting or referring prospective clients
for paid professional employment, except nominal gifts given as an expression of appreciation that are
neither intended nor reasonably expected to be a form of compensation for recommending a lawyer’s
services.
(1) This Rule does not prohibit a lawyer from paying reasonable fees for advertising and public
relations services or the usual charges of a lawyer referral service that meets the requirements
of Occupations Code Title 5, Subtitle B, Chapter 952.
(2) A lawyer may refer clients to another lawyer or a nonlawyer professional pursuant to an
agreement not otherwise prohibited under these Rules that provides for the other person to
refer clients or customers to the lawyer, if:
(i1) the reciprocal referral agreement is not exclusive; and
(ii2) the clients areis informed of the existence and nature of the agreement; and.9
(iii) the lawyer exercises independent professional judgment in making referrals.
(e) Except as otherwise permitted, a A lawyer substantially motivated by pecuniary gain, shall not, for
the purpose of securing professional employment, pay, give, or advance, or offer to pay, give, or
advance, anything of value to a prospective client, other than actual litigation expenses, or financial
assistance expressly permitted by law, or ordinary social hospitality of nominal value.
(f) This Rule does not prohibit communications authorized by law, such as notice to members of a class
in class action litigation.

Rule 7.04 Filing Requirements for Public Advertisements and Written, Recorded, Electronic, or Other
Digital Solicitations
(a) Except as exempt under Rule 7.05, aA lawyer shall file with the staff of the Advertising Review
Committee, of the State Bar of Texas, no later than ten days after the date of dissemination of an
advertisement of legal services via public media, or ten days after the date of a solicitation
communication sent by any meanss, including social media, for the purpose of obtaining paid
professional employment:
9

This material is based on ABA Model Rule 7.2(b)(4). It responds to a concern raised by Richard Hile in the Public
Comment he submitted on March 12, 2019.
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5
(1) a copy of the advertisement or solicitation communication (including packaging if applicable)
in the form in which it appeared or will appear upon dissemination;
(2) a completed lawyer advertising and solicitation communication application; and
(3) payment to the State Bar of Texas of a fee authorizedset by the Board of Directors.
(b) If requested by the staff of the Advertising Review Committee, a lawyer shall promptly submit
information to substantiate statements or representations made or implied in any advertisement or
written, recorded, electronic, or digital solicitation communication.
(c) A lawyer who desires to secure pre-approval of an advertisement or solicitation communication may
submit to the Advertising Review Committee, not less than thirty (30) days prior to the date of first
dissemination, the material specified in paragraph (a), except that in the case of an advertisement or
solicitation communication that has not yet been produced, the documentation will consist of a
proposed text, production script, or other description, including details about the illustrations, actions,
events, scenes, and background sounds that will be depicted, or a proposed text and description of the
advertisement or solicitation communication. A finding of noncompliance by the Advertising Review
Committee is not binding in a disciplinary proceeding or action, but a finding of compliance is binding in
favor of the submitting lawyer as to all materials submitted for pre-approval if the lawyer fairly and
accurately described the advertisement or solicitation communication that was later produced. A
finding of compliance is admissible evidence if offered by a party.10

Rule 7.05 Communications Exempt from Filing Requirements
(a) The following communications are exempt from the filing requirements of Rule 7.04 these rules do
not extend to any of the following materials, unlessprovided theyose materials fail to comply with Rules
7.01, and 7 7.02, and 7.03:
(1) any communication that is not substantially motivated by pecuniary gain, including
publications of a bona fide nonprofit legal aid organization that are used to educate members of
the public about the law or to promote the availability of free or reduced-fee legal services.11;
(2) information and links posted on a law firm website, except the contents of the website
homepage, unless that information is otherwise exempt from filing;
(3) a listing or entry in a regularly published law list;
(4) an announcement card stating new or changed associations, new offices, or similar changes
relating to a lawyer or law firm, or a business card;
(5) a professional newsletter in any media that it is sent, delivered, or transmitted only to:
(i) existing or former clients;
(ii) other lawyers or professionals;
(iii) members of a nonprofit organization which has requested that members receive the
newsletter; or
(iv) persons who have asked to receive the newsletter.
(6) a solicitation communication directed by a lawyer to:
(i) another lawyer
(ii) a person who has a family, close personal, or prior business or professional
relationship with the lawyer, or
10

This is a shorter version of the language that now appears in Texas Rule 7.07(d).
This new provision addresses issues raised in the Public Comments by Karen Miller (p. 41) and Robert Doggett (p.
77).
11
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(iii) a person who is known by the lawyer to be an experienced user of the type of legal
services involved for business matters.
(7) a communication on a professional social media website containing only resume-type
information.12
(8) an advertisement in public media that:
(i) identifies a lawyer or a firm as a contributor to a charity or as a sponsor of a
charitable, community, or public interest program, activity, or event; and
(ii) contains no information about the lawyers or firm other than names of the lawyers
or firm or both, location of the law offices, contact information, and the fact of the
contribution or sponsorship or contribution;
(9) communicationsan advertisement in public media that contains only part or all of the
following types of information:,
(i) the name of the lawyer or law firm and any lawyer in the law and lawyers associated
with the firm, with office addresses, electronic addresses, social media names and
addresses,13 telephone numbers, office and telephone service hours, telecopier
numbers, and a designation of the profession, such as “attorney,” “lawyer,” “law office,”
or “firm”;
(ii) the particular areas of law in which the lawyers in the or firm practice,s or
concentrate,s specialize, or intend to to which it limits its practice;
(iii) the date of admission of a the lawyer in the law firm or lawyers to the State Bar of
Texas, or to the bar of any court or particular federal courts, and to the bars of other
jurisdictions;
(iv) the educational background of the lawyer or lawyers;
(v) technical and professional licenses granted by this state and other recognized
licensing authorities;
(vi) foreign language abilities;
(vii) particular areas of law in which a one or more lawyers in the law firm isare certified
by the Texas Board of Legal Specialization;
(viii) identification of prepaid or group legal service plans in which the lawyer
participates;
(ix) the acceptance or nonacceptance of credit cards;
(x) any fees charged for an initial consultation orand routine legal servicesfee schedule;
(xi) in the case of a website, links to other websites;
(xii) identification of a lawyer or a law firm as a contributor or sponsor of a charitable,
community, or public interest program, activitysponsorship by the lawyer or firm of a
charitable, civic, or community program or event, or sponsorship of a public service
announcement;
(xiii) any disclosure or statement required by these rules; and
(xiiiv)) any other information specified from time to time in orders promulgated by the
Supreme Court of Texas.;
(2) an advertisement in public media that:

12

See Public Comment of Daniel Price (p. 172) (discussing LinkedIn).
In the Public Comments (p. 60), Patrick Chukelu asked whether advertisements listing “the lawyer's name in
social media” are exempt from filing requirement. The footnoted change in the text responds to that question by
indicating that such information is exempt from filing requirements.
13
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(i) identifies one or more lawyers or a firm as a contributor to a specified charity or as a
sponsor of a specified charitable, community, or public interest program, activity, or
event; and
(ii) contains no information about the lawyers or firm other than names of the lawyers
or firm or both, location of the law offices, and the fact of the sponsorship or
contribution;
(3) a listing or entry in a regularly published law list;
(4) an announcement card stating new or changed associations, new offices, or similar
changes relating to a lawyer or firm, or a tombstone professional card;
(5) in the case of communications sent, delivered, or transmitted to, rather than
accessed by, intended recipients, a newsletter, whether written, digital, or electronic,
provided that it is sent, delivered, or transmitted mailed only to:
(i) existing or former clients;
(ii) other lawyers or professionals; or
(iii) members of a members of a nonprofit organization that meets the following
conditions: the primary purposes of the organization do not include the rendition of
legal services; the recommending, furnishing, paying for, or educating persons regarding
legal services is incidental and reasonably related to the primary purposes of the
organization; the organization does not derive a financial benefit from the rendition of
legal services by a lawyer; and the person for whom the legal services are rendered, and
not the organization, is recognized as the client of the lawyer who is recommended,
furnished, or paid by the organization.a made by a lawyer acting without a significant
motive of securing employment for pecuniary gain
(8) a communication on a professional social media website containing only resume
type information.

Rule 7.06 Prohibited Employment
(a) A lawyer shall not accept or continue employment in a matter when that employment was procured
by conduct prohibited by any of Rules 7.01 through 7.04,5, 8.04(a)(2), or 8.04(a)(9), engaged in by that
lawyer personally or by any other person whom the lawyer ordered, encouraged, or knowingly
permitted to engage in such conduct.
(b) A lawyer shall not accept or continue employment in a matter when the lawyer knows or reasonably
should know that employment was procured by conduct prohibited by any of Rules 7.01 through 7.045,
8.04(a)(2), or 8.04(a)(9), engaged in by any other person or entity that is a shareholder, partner, or
member of, an associate in, or of counsel to that lawyer's firm; or by any other person whom any of the
foregoing persons or entities ordered, encouraged, or knowingly permitted to engage in such conduct.
(c) A lawyer who has not violated paragraph (a) or (b) in accepting employment in a matter shall not
continue employment in that matter once the lawyer knows or reasonably should know that the person
procuring the lawyer's employment in the matter engaged in, or ordered, encouraged, or knowingly
permitted another to engage in, conduct prohibited by any of Rules 7.01 through 7.045, 8.04(a)(2), or
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8.04(a)(9) in connection with the matter unless nothing of value is given thereafter in return for that
employment.

Rule 7.07 Trade Names (VERSION B) [APPROVED BY THE SUBCOMMITTEE]
A lawyer in private practice shall not practice under a trade name.

Rule 7.07 Trade Names (VERSION B) [REJECTED BY THE SUBCOMMITTEE]
(a) A lawyer in private practice shall not practice law under a trade name that:
(1) is false or misleading;
(2) contains the name of a nonlawyer or a lawyer who was never a member of the firm;14
(3) implies a connection with a public or charitable legal services organization, a law school, a
bar-sponsored clinical program, or a governmental entity;15. or
(4) contains the words “legal aid” or “clinic,” or similar language which implies that the law firm
offers low cost legal services, unless that fact is demonstrably true.16

14

A Public Comment from Linda Evanwood (p. 45) explains why “never a member” is preferable to “not associated
with.”
15
The references to law schools and bar-sponsored clinical programs were suggested by the Public Comment (p.
63) submitted by Randy Chapman.
16
I had thought of adding another provision to Rule 7.07 stating: “(b) The use of a trade name shall be
accompanied by the name of the lawyer who is responsible for the management of the law firm.” This language
that can be found in the New Jersey rule. See In re Committee on Attorney Advertising, 213 N.J. 171, 184 (2013). In
the Public Comments (p. 78), Robert Reagan argued:
I am in favor of most of the changes, but I oppose allowing lawyers to use trade names. I have
represented clients who were abused by many different businesses who, in part, the client did not
know who they were doing business as. Requiring a consumer, whether of legal services or otherwise, to
have to search the country and state records to see who is using an assumed name puts too great a
burden on an unsophisticated person. I believe that trade names, when used by lawyers are too easily
misleading, both as to who will actually be providing the legal services and their qualifications.
However, I have concluded that such a provision in Rule 7.07(b) is unnecessary. Proposed Rule 7.02(a) already
provides that “(a) A lawyer who advertises in public media shall publish or broadcast the name of at least one
lawyer who is responsible for the content of the advertisement and identify the lawyer’s primary practice
location.”
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Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
(Subcommittee Revised Draft, April 8, 2019)
VII. INFORMATION ABOUT LEGAL SERVICES
Proposed Rules (Clean Version Only), All Footnotes Will Be Deleted
Rule 7.01 Communications Concerning a Lawyer’s Services
(a) A lawyer shall not make or sponsor a false or misleading communication about the qualifications or
services of a lawyer or law firm. Information about legal services must be truthful and nondeceptive. A
communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a
fact necessary to make the statement considered as a whole not materially misleading. A statement is
misleading if there is a substantial likelihood that it will lead a reasonable person to formulate a specific
conclusion about the lawyer or the lawyer’s services for which there is no reasonable factual foundation,
or if the statement is substantially likely to create unjustified expectations about the results the lawyer
can achieve.
(b) This Rule governs all communications about a lawyer’s services, including advertisements and
solicitation communications. For purposes of Rules 7.01 to 7.07:
(1) An “advertisement” is a communication substantially motivated by pecuniary gain that is
made by or on behalf of a lawyer to members of the public in general, which offers or promotes
legal services under circumstances where the lawyer neither knows nor reasonably should know
that the recipients need legal services in particular matters.1
(2) A “solicitation communication” is a communication substantially motivated by pecuniary gain
that is made by or on behalf of a lawyer to a specific person who has not sought the lawyer’s
advice or services, which reasonably can be understood as offering to provide legal services that
the lawyer knows or reasonably should know the person needs in a particular matter.2
(c)3 A law firm name may include the names of current members of the firm and of deceased or retired
members of the firm, or of a predecessor firm, if there has been a succession in the firm identity. 4The
name of a lawyer holding a public office shall not be used in the name of a law firm, or in
1

The Public Comment or Robert Doggett (pp. 76-77) urged that the term “advertisement” be defined.
See Annotated Model Rules of Professional Conduct § 7.3 (8th ed. 2015) (“A solicitation is a targeted
communication initiated by the lawyer that is directed to a specific person and that offers to provide, or can
reasonably be understood as offering to provide, legal services. In contrast, a lawyer's communication typically
does not constitute a solicitation if it is directed to the general public, such as through a billboard, an Internet
banner advertisement, a website or a television commercial, or if it is in response to a request for information or is
automatically generated in response to Internet searches.”).
3
This material has been moved to Proposed Rule 7.07.
4
This sentence has been moved to Proposed Rule 7.07.
2
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communications on its behalf, during any substantial period in which the lawyer is not actively and
regularly practicing with the firm. A law firm with an office in more than one jurisdiction may use the
same name or other professional designation in each jurisdiction, but identification of the lawyers in an
office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the
jurisdiction where the office is located.
(d) A statement or disclaimer required by these rules shall be made in each language used in the
communication. A statement that a language is spoken or understood does not require a statement or
disclaimer in that language.
(e) A lawyer shall not state or imply that the lawyer can achieve results by violence or means that violate
these Rules or other law.
(f) A lawyer may state or imply that the lawyer practices in a partnership or other business entity only
when that is accurate.

Rule 7.02 Advertisements Disseminated by Public Media
(a) An advertisement of legal services in public media shall publish the name of a lawyer who is
responsible for the content of the advertisement and identify the lawyer’s primary practice location.
(b) A lawyer who advertises in the public media may communicate that the lawyer does or does not
practice in particular fields of law, but shall not include a statement that the lawyer has been certified or
designated by an organization as possessing special competence or a statement that the lawyer is a
member of an organization the name of which implies that its members possess special competence,
except that:5
(1) a lawyer who has been awarded a Certificate of Special Competence by the Texas Board of
Legal Specialization in the area so advertised, may state with respect to each such area, “Board
Certified, area of specialization -- Texas Board of Legal Specialization;”6 and
(2) a lawyer who is a member of an organization the name of which implies that its members
possess special competence, or who has been certified or designated by an organization as
possessing special competence in a field of practice, may include a factually accurate, nonmisleading statement of such membership or certification, but only if that organization has been
accredited by the Texas Board of Legal Specialization as a bona fide organization that admits to
membership or grants certification only on the basis of published criteria which the TBLS has
established as required for such certification.7
(c) If an advertisement by a lawyer discloses a willingness to render services on a contingent fee basis,
the advertisement must state whether the client will be obligated to pay for other expenses, such as the
costs of litigation.

5

This introductory language (“A lawyer . . . except that”) is quoted from Claude Ducloux’s e-mail to the CDRR dated
January 9, 2019.
6
This is the language that currently appears in Texas Rule 7.04(b)(2)(i).
7
This is a shorter version of the language that now appears in Texas Rule 7.04(b)(2)(ii), which was proposed by Carl
Jordan. See E-mail from Carl Jordan to CDRR members, Jan. 10, 2019; see also E-mail from Claude Ducloux to Leo
Figeroa, February 12, 2019.
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(d) A lawyer who advertises in public media a specific fee or range of fees for an identified service shall
conform to the advertised fee or range of fees for the period during which the advertisement is
reasonably expected to be in circulation or otherwise expected to be effective in attracting clients,
unless the advertisement specifies a shorter period. However, a lawyer is not bound to conform to the
advertised fee or range of fees for a period of more than one year after the date of publication, unless
the lawyer has expressly promised to do so.

Rule 7.03 Solicitation for Pecuniary Gain and Other Prohibited Communications
(a) The following definitions apply to this Rule:
(1) “Regulated telephone, social media, or other electronic contact” means telephone, social
media, or electronic communication initiated by a lawyer, or by a person acting on behalf of a
lawyer, that involves communication in a live or electronically interactive manner.
(2) A lawyer “solicits” employment by making a “solicitation communication,” as that term is
defined in Rule 7.01(b)(2).
(b) A lawyer shall not solicit through in-person contact, or through regulated telephone, social media,
or electronic communication, professional employment from a non-client, unless the target of the
solicitation is:
(1) another lawyer,
(2) a person who has a family, close personal, or prior business or professional
relationship with the lawyer, or
(3) a person who is known by the lawyer to be an experienced user of the type of legal
services involved for business matters.
(c) A lawyer in private practice8 shall not send, deliver, or transmit, or knowingly permit or cause
another person to send, deliver, or transmit, an advertisement or solicitation communication to a
prospective client, if:
(1) the communication involves coercion, duress, overreaching, intimidation, or undue
influence;
(2) the communication is designed to resemble a legal pleading or other legal document; or
(3) the communication is not plainly marked or clearly designated an “ADVERTISEMENT” unless
the target of the solicitation is:
(i) another lawyer
(ii) a person who has a family, close personal, or prior business or professional
relationship with the lawyer, or
(iii) a person who is known by the lawyer to be an experienced user of the type of legal
services involved for business matters.
(d) A lawyer substantially motivated by pecuniary gain shall not pay, give, or offer to pay or give,
anything of value to a person not licensed to practice law for soliciting or referring prospective clients
for professional employment, except nominal gifts given as an expression of appreciation that are
neither intended nor reasonably expected to be a form of compensation for recommending a lawyer’s
services.
8

A Public Comment (p. 63) submitted by Randy Chapman suggested the addition of the phrase “In private
practice.”
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(1) This Rule does not prohibit a lawyer from paying reasonable fees for advertising and public
relations services or the usual charges of a lawyer referral service that meets the requirements
of Occupations Code Title 5, Subtitle B, Chapter 952.
(2) A lawyer may refer clients to another lawyer or a nonlawyer professional pursuant to an
agreement not otherwise prohibited under these Rules that provides for the other person to
refer clients or customers to the lawyer, if:
(i) the reciprocal referral agreement is not exclusive;
(ii) clients are informed of the existence and nature of the agreement; and9
(iii) the lawyer exercises independent professional judgment in making referrals.
(e) A lawyer substantially motivated by pecuniary gain, shall not, for the purpose of securing
employment, pay, give, or advance, or offer to pay, give, or advance, anything of value to a prospective
client, other than actual litigation expenses, financial assistance permitted by law, or ordinary social
hospitality of nominal value.
(f) This Rule does not prohibit communications authorized by law, such as notice to members of a class
in class action litigation.

Rule 7.04 Filing Requirements for Public Advertisements and Written, Recorded, Electronic, or Other
Digital Solicitations
(a) Except as exempt under Rule 7.05, a lawyer shall file with the Advertising Review Committee, State
Bar of Texas, no later than ten days after the date of dissemination of an advertisement of legal services
via public media, or ten days after the date of a solicitation communication sent by any means:
(1) a copy of the advertisement or solicitation communication (including packaging if applicable)
in the form in which it appeared or will appear upon dissemination;
(2) a completed lawyer advertising and solicitation communication application; and
(3) payment to the State Bar of Texas of a fee authorized by the Board of Directors.
(b) If requested by the Advertising Review Committee, a lawyer shall promptly submit information to
substantiate statements or representations made or implied in an advertisement or solicitation
communication.
(c) A lawyer who desires to secure pre-approval of an advertisement or solicitation communication may
submit to the Advertising Review Committee, not less than thirty (30) days prior to the date of first
dissemination, the material specified in paragraph (a), except that in the case of an advertisement or
solicitation communication that has not yet been produced, the documentation will consist of a
proposed text, production script, or other description, including details about the illustrations, actions,
events, scenes, and background sounds that will be depicted. A finding of noncompliance by the
Advertising Review Committee is not binding in a disciplinary proceeding or action, but a finding of
compliance is binding in favor of the submitting lawyer as to all materials submitted for pre-approval if
the lawyer fairly and accurately described the advertisement or solicitation communication that was
later produced. A finding of compliance is admissible evidence if offered by a party.10

9

This material is based on ABA Model Rule 7.2(b)(4). It responds to a concern raised by Richard Hile in the Public
Comment he submitted on March 12, 2019.
10
This is a shorter version of the language that now appears in Texas Rule 7.07(d).
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Rule 7.05 Communications Exempt from Filing Requirements
(a) The following communications are exempt from the filing requirements of Rule 7.04 unless they fail
to comply with Rules 7.01, 7.02, and 7.03:
(1) any communication that is not substantially motivated by pecuniary gain, including
publications of a bona fide nonprofit legal aid organization that are used to educate members of
the public about the law or to promote the availability of free or reduced-fee legal services.11
(2) information and links posted on a law firm website, except the contents of the website
homepage, unless that information is otherwise exempt from filing;
(3) a listing or entry in a regularly published law list;
(4) an announcement card stating new or changed associations, new offices, or similar changes
relating to a lawyer or law firm, or a business card;
(5) a professional newsletter in any media that it is sent, delivered, or transmitted only to:
(i) existing or former clients;
(ii) other lawyers or professionals;
(iii) members of a nonprofit organization which has requested that members receive the
newsletter; or
(iv) persons who have asked to receive the newsletter.
(6) a solicitation communication directed by a lawyer to:
(i) another lawyer
(ii) a person who has a family, close personal, or prior business or professional
relationship with the lawyer, or
(iii) a person who is known by the lawyer to be an experienced user of the type of legal
services involved for business matters.
(7) a communication on a professional social media website containing only resume-type
information.12
(8) an advertisement in public media that:
(i) identifies a lawyer or a firm as a contributor or sponsor of a charitable, community, or
public interest program, activity, or event; and
(ii) contains no information about the lawyers or firm other than names of the lawyers
or firm or both, location of the law offices, contact information, and the fact of the
contribution or sponsorship;
(9) communications that contain only the following types of information:
(i) the name of the law firm and any lawyer in the law firm, office addresses, electronic
addresses, social media names and addresses,13 telephone numbers, office and
telephone service hours, telecopier numbers, and a designation of the profession, such
as “attorney,” “lawyer,” “law office,” or “firm”;
(ii) the areas of law in which lawyers in the firm practice, concentrate, specialize, or
intend to practice;

11

This new provision addresses issues raised in the Public Comments by Karen Miller (p. 41) and Robert Doggett (p.
77).
12
See Public Comment of Daniel Price (p. 172) (discussing LinkedIn).
13
In the Public Comments (p. 60), Patrick Chukelu asked whether advertisements listing “the lawyer's name in
social media” are exempt from filing requirement. The footnoted change in the text responds to that question by
indicating that such information is exempt from filing requirements.

22

6
(iii) the admission of a lawyer in the law firm to the State Bar of Texas or the bar of any
court or jurisdiction;
(iv) the educational background of the lawyer;
(v) technical and professional licenses granted by this state and other recognized
licensing authorities;
(vi) foreign language abilities;
(vii) areas of law in which a lawyer in the law firm is certified by the Texas Board of Legal
Specialization;
(viii) identification of prepaid or group legal service plans in which the lawyer
participates;
(ix) the acceptance or nonacceptance of credit cards;
(x) fees charged for an initial consultation or routine legal services;
(xi) identification of a lawyer or a law firm as a contributor or sponsor of a charitable,
community, or public interest program, activity or event;
(xii) any disclosure or statement required by these rules; and
(xiii) any other information specified in orders promulgated by the Supreme Court of
Texas.

Rule 7.06 Prohibited Employment
(a) A lawyer shall not accept or continue employment in a matter when that employment was procured
by conduct prohibited by Rules 7.01 through 7.04, 8.04(a)(2), or 8.04(a)(9), engaged in by that lawyer
personally or by another person whom the lawyer ordered, encouraged, or knowingly permitted to
engage in such conduct.
(b) A lawyer shall not accept or continue employment in a matter when the lawyer knows or reasonably
should know that employment was procured by conduct prohibited by Rules 7.01 through 7.04,
8.04(a)(2), or 8.04(a)(9), engaged in by another person or entity that is a shareholder, partner, or
member of, an associate in, or of counsel to that lawyer's firm; or by any other person whom the
foregoing persons or entities ordered, encouraged, or knowingly permitted to engage in such conduct.
(c) A lawyer who has not violated paragraph (a) or (b) in accepting employment in a matter shall not
continue employment in that matter once the lawyer knows or reasonably should know that the person
procuring the lawyer's employment in the matter engaged in, or ordered, encouraged, or knowingly
permitted another to engage in, conduct prohibited by Rules 7.01 through 7.04, 8.04(a)(2), or 8.04(a)(9)
in connection with the matter unless nothing of value is given thereafter in return for that employment.

Rule 7.07 Trade Names
A lawyer in private practice shall not practice under a trade name.
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TO:

CDRR

FROM: Subcommittee (Vincent R. Johnson, chair; Claude DuCloux; Amy Bresnen)
Date:

April 8, 2019

RE:

Revised Proposed Comments to Texas Rules 7.01 to 7.07

Changes to the November 2018 draft of Proposed Comments to Proposed Texas Rules 7.01 to
7.06 are shown with track changes. There is no comment to Proposed Texas Rule 7.07. All footnotes
will be removed from the final version.

Proposed Comment to Proposed Texas Rule 7.01
[1] This Rule governs all communications about a lawyer’s services, including advertisements
and solicitation communications which appear in any media, including social media.1 Firm names,
letterhead, and professional designations are communications concerning a lawyer’s services.2
Whatever means are used to make known a lawyer’s services, statements about them must be truthful
and not misleading.3
Misleading Truthful Statements
[21] Misleading truthful statements are prohibited by this Rule. For example, a truthful
statement is misleading if presented in a way that creates a substantial likelihood that a reasonable
person would believe the lawyer’s communication requires that person to take further action when, in
fact, no action is required.
Omitted Facts
[3] A communication about legal services may be misleading because it omits an important fact
or tells only part of the truth. For example, a truthful statement that a lawyer previously secured a
verdict in a certain amount is misleading if the lawyer fails to disclose that the case was ultimately
settled for a substantially lesser amount, that the verdict was reversed on appeal, or that the client in
the case ultimately received a much smaller amount. An advertisement that states the gross amount
recovered in a prior case should also disclose the attorney’s fees and litigation expenses that reduced
the client’s recovery.
Use of Actors
[43] The use of an actor to portray a lawyer in a commercial is misleading if there is a
substantial likelihood that a reasonable person will conclude that the actor is the lawyer who is offering
1

The first several words of this sentence are similar to language in Model Rule 7.1 cmt. 1. The reference to “social
media” has been added to address concerns voiced in the Public Comments.
2
This material previously appeared later in the Proposed Comments to Proposed Rule 7.01.
3
This language is similar to Model Rule 7.1 cmt. 1.

24

2
to provide legal services. Whether a disclaimer—such as a statement that the depiction is a
“dramatization” or shows an “actor portraying a lawyer”—is sufficient to make the use of an actor not
misleading depends on a careful assessment of the relevant facts and circumstances, including whether
the disclaimer is conspicuous and clear. Similar issues arise with respect to actors portraying clients in
commercials. Such a communication is misleading if there is a substantial likelihood that a reasonable
person will reach erroneous conclusions based on the dramatization.
Intent to Refer Prospective Clients to Another Firm
[54] A communication offering legal services is misleading if, at the time a lawyer makes the
communication, the lawyer knows or reasonably should know, but fails to disclose, that a prospective
client responding to the communication is likely to be referred to a lawyer in another firm.
Unjustified Expectations
[652] A communication is misleading if there is a substantial likelihood that it will create
unjustified expectations on the part prospective clients. A communication that truthfully reports a
lawyer’s achievements on behalf of clients or former clients may be misleading if presented so as to lead
a reasonable person to form an unjustified expectation that the same results could be obtained for
other clients in similar matters without reference to the specific factual and legal circumstances of each
client’s case. The inclusion of an appropriate disclaimer or qualifying language may preclude a finding
that a statement is likely to create unjustified expectations or otherwise mislead the public.4
Unsubstantiated Claims and Comparisons
[7] ASimilarly, an unsubstantiated claim about a lawyer’s or law firm’s services or fees, or an
unsubstantiated comparison of the lawyer’s or law firm’s services or fees with those of other lawyers or
law firms, may be misleading if presented with such specificity as towould lead a reasonable person to
conclude that the comparison or claim can be substantiated. The inclusion of an appropriate disclaimer
or qualifying language may preclude a finding that a statement is likely to create unjustified expectations
or otherwise mislead the public.
Public Education Activities
[8] As used in these Rules, the terms “advertising” and “solicitation communication” do not
include activities undertaken by a lawyer that are not substantially motivated by pecuniary gain, such as
activities that inform members of the public about their legal rights and about legal services that are
available from public or charitable legal-service organizations, or from similar non-profit entities.
Permissible forms of communication include, but are not limited to, community legal education
sessions, know-your-rights brochures, public service announcements on television and radio, billboards,
information posted on organizational social media sites, and outreach to low-income groups in the
community, such as in migrant labor housing camps, domestic violence shelters, disaster resource
centers, and dilapidated apartment complexes.5

4
5

This material previously appeared later in the Proposed Comment to Proposed Rule 7.01.
This new common responds to concerns voiced in the Public Comment of Robert Doggett (pp. 76-77).
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Web Presence
[96] A lawyer or law firm may be designated by a distinctive website address, e-mail address,
social media username or comparable professional designation that is not misleading and does not
otherwise violate these rules.6
Related Rules
[1073] It is professional misconduct for a lawyer to engage in conduct involving dishonesty,
fraud, deceit or misrepresentation. See Rule 8.04(a)(3); s. See also Rule 8.04(a)(5) (for the prohibiting
communicationson against stating or implying an ability to improperly influence a government agency or
official or to achieve results by means that violate the Texas Disciplinary Rules of Professional Conduct
or other law).
[4] Firm names, letterhead and professional designations are communications concerning a
lawyer’s services. A lawyer or law firm may be designated by a distinctive website address, social media
username or comparable professional designation that is not misleading. If a firm uses a trade name
that includes a geographical name such as “Springfield Legal Clinic,” an express statement explaining
that it is not a public legal aid organization may be required to avoid a misleading implication.7

Proposed Comment to Proposed Texas Rule 7.02
[1] Theseis Rules permits the public dissemination of information that is not false or misleading
about a lawyer’s or law firm’s name, address, e-mail address, website, and telephone number; the kinds
of services the lawyer will undertake; the basis on which the lawyer’s fees are determined, including
prices for specific services and payment and credit arrangements; a lawyer’s foreign language abilitiesy;
names of references and, with their consent, names of clients regularly represented; and other similar
information that might invite the attention of those seeking legal assistance.
Communications about Fields of Practice
[2] Paragraph (b) of this Rule permits a lawyer to communicate that the lawyer does or does not
practice in particular areas of law. A lawyer is generally permitted to state that the lawyer “concentrates
in” or is a “specialist,” practices a “specialty,” or “specializes in” particular fields based on the lawyer’s
experience, specialized training or education, but such communications are subject to the “false and
misleading” standard applied byin Rule 7.01 to communications concerning a lawyer’s services.
[3] The Patent and Trademark Office has a long-established policy of designating lawyers
practicing before the Office. The designation of Admiralty practice also has a long historical tradition
associated with maritime commerce and the federal courts. A lawyer’s communications about these
practice areas are not prohibited by this Rule.

6
7

This material previously appeared later in the Proposed Comment to Proposed Rule 7.01.
Comment 8 was moved to the Comment to Proposed Rule 7.07.
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Certified Specialist
[4] This Rule permits a lawyer to state that the lawyer is certified as a specialist in a field of law
if such certification is granted by the Texas Board of Legal Specialization or by an organization that
applies standards of experience, knowledge and proficiency to ensure that a lawyer’s recognition as a
specialist is meaningful and reliable, ifand the organization is accredited by the Texas Board of Legal
Specialization.approved by the appropriate authority, if approval of certifying organizations is required
by the state where the lawyer primarily practices law. To ensure that consumers can obtain access to
useful information about an organization granting certification, the name of the certifying organization
must be included in any communication regarding the certification.

Proposed Comment to Proposed Texas Rule 7.03
Solicitation by Public and Charitable Legal Services Organizations
[1] According to Rule 7.01 provides that, a “‘solicitation communication’ is a communication
substantially motivated by pecuniary gain.” Therefore, the ban on solicitation imposed by paragraph (b)
of this ruleParagraph (b) prohibits a lawyer from soliciting professional employment by live person to
person contact when a significant motive for the lawyer’s doing so is the lawyer’s or the law firm’s
pecuniary gain. does not apply to the activities of lawyers working for public or charitable legal services
organizations.
Communications Directed to the Public or Requested
[2] A lawyer’s communication is not a solicitation if it is directed to the general public, such as
through a billboard, an Internet banner advertisement, a website or a television commercial, or if it is
made in response to a request for information, including an electronic search for information or is
automatically generated in response to electronic searches. The terms “advertisement” and “solicitation
communication” are defined in Rule 7.01(b).
The Risk of Overreaching
[3] Information provided by a lawyer in response to a request from a nonclient, prospective
client, or client does not constitute solicitation for purposes of these rules.See subsection (a)(2) of this
Rule.
[32] A potential for overreaching exists when a lawyer, seeking pecuniary gain, solicits a
person known to be in need of legal services via in-person or regulated telephone, social media, or other
electronic contact. Theseis forms of contact subjects a person to the private importuning of the trained
advocate in a direct interpersonal encounter. The person, who may already feel overwhelmed by the
circumstances giving rise to the need for legal services, may find it difficult to fully evaluate all available
alternatives with reasoned judgment and appropriate self‑interest in the face of the lawyer’s presence
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and insistence upon an immediate response. The situation is fraught with the possibility of undue
influence, intimidation, and over reaching.
[43] The potential for overreaching that is inherent in in-live person to person or regulated
telephone, social media, or other electronic contact justifies theirits prohibition, since lawyers have
alternative means of conveying necessary information. In particular, communications can be sent by
regular mailed or transmitted by e-mail, or by other electronic means that do not involve
communication in a live or electronically interactive mannerthat do not violate other laws. These forms
of communications make it possible for the public to be informed about the need for legal services, and
about the qualifications of available lawyers and law firms, with minimal risk of out overwhelming a
person’s judgment.
[54] The contents of live person-to-person contact can be disputed and may not be subject to
third‑party scrutiny. Consequently, they are much more likely to approach (and occasionally cross) the
dividing line between accurate representations and those that are false and misleading.
Targeted Mail Solicitation
[65] Regular mail or e-mail targeted to a person that offers to provide legal services that the
lawyer knows or reasonably should know the person needs in a particular matter is a solicitation
communication within the meaning of Rule 7.01(b)(2), but is not prohibited by subsection (b) of this
Rule. Unlike in-person and electronically interactive communication by “regulated telephone, social
media, or other electronic contact,” regular mail and e-mail can easily be ignored, set aside, or
reconsidered. There is a diminished likelihood of overreaching because no lawyer is physically present
and there is evidence in tangible or electronic form of what was communicated. See Shapero v.
Kentucky B. Ass'n, 486 U.S. 466 (1988).
Personal, Family, Business, and Professional Relationships, and Constitutionally Protected Activities
[765] There is a substantially reducedfar less likelihood that a lawyer would engage in
overreaching against a former client, a person with whom the lawyer has a close personal, family,
business or professional relationship, or in situations in which the lawyer is motivated by considerations
other than pecuniary gain. Nor is there a serious potential for overreaching when the person contacted
is a lawyer or is known to routinely use the type of legal services involved for business purposes.
Examples include persons who routinely hire outside counsel to represent the entity; entrepreneurs
who regularly engage business, employment law, or intellectual property lawyers; small business
proprietors who routinely hire lawyers for lease or contract issues; and other people who routinely
retain lawyers for business transactions or formations.
Constitutionally Protected Activities
[8] Paragraph (b) is not intended to prohibit a lawyer from participating in constitutionally
protected activities of public or charitable legal-service organizations or bona fide political, social, civic,
fraternal, employee, or trade organizations whose purposes include providing or recommending legal
services to their members or beneficiaries.
Group and Prepaid Legal Services Plans
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[976] This Rule does not prohibit a lawyer from contacting representatives of organizations or
groups that may be interested in establishing a group or prepaid legal plan for their members, insureds,
beneficiaries, or other third parties for the purpose of informing such entities of the availability of and
details concerning the plan or arrangement which the lawyer or lawyer's firm is willing to offer. This
form of communication is not directed to people who are seeking legal services for themselves. Rather,
it is usually addressed to an individual acting in a fiduciary capacity seeking a supplier of legal services
for others who may, if they choose, become prospective clients of the lawyer. Under these
circumstances, the activity which the lawyer undertakes in communicating with such representatives
and the type of information transmitted to the individual are functionally similar to and serve the same
purpose as advertising permitted under Rule 7.02.
Designation as an Advertisement
[108] For purposes of paragraph (c)(3) of this Rule, a communication is rebuttably presumed to
be “plainly marked or clearly designated an ‘ADVERTISEMENT’” if: (a) in the case of a letter transmitted
in an envelope, both the outside of the envelope and the first page of the letter state the word
“advertisement” in bold face all-capital letters that are 3/8” high on a uncluttered background; (b) in the
case of an e-mail message, the first word in the subject line is “advertisement” in all capital letters; and
(c) in the case of a text message or message on social media, the first word in the message is
“advertisement” in all capital letters.
Paying Others to Recommend a Lawyer
[1197] This Rule allows a lawyer to pay for advertising and communications, including the usual
costs of print directory listings, on-line directory listings, newspaper ads, television and radio airtime,
domain-name registrations, sponsorship fees, Internet-based advertisements, and group advertising. A
lawyer may compensate employees, agents, and vendors who are engaged to provide marketing or
client development services, such as publicists, public-relations personnel, business-development staff,
television and radio station employees or spokespersons and website designers.
[1208] This Rule permits lawyers to give nominal gifts as an expression of appreciation to a
person for recommending the lawyer’s services or referring a prospective client. The gift may not be
more than a token item as might be given for holidays, or other ordinary social hospitality. A gift is
prohibited if offered or given in consideration of any promise, agreement, or understanding that such a
gift would be forthcoming or that referrals would be made or encouraged in the future.
[1319] A lawyer may pay others for generating client leads, such as Internet-based client leads,
as long as the lead generator does not recommend the lawyer, any payment to the lead generator is
consistent with Rules 5.04(a) (division of fees) and 5.04(c) (professional independence of the lawyer),
and the lead generator’s communications are consistent with Rule 7.01 (communications concerning a
lawyer’s services). To comply with Rule 7.01, a lawyer must not pay a lead generator that states, implies,
or creates a reasonable impression that it is recommending the lawyer, is making the referral without
payment from the lawyer, or has analyzed a person’s legal problems when determining which lawyer
should receive the referral. See also Rule 5.03 (duties of lawyers and law firms with respect to the
conduct of nonlawyers); Rule 8.04(a)(1) (duty to avoid violating the Rules through the acts of another).
Charges of and Referrals by a Legal Services Plan or Lawyer Referral Service
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[14210] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or qualified
lawyer referral service. A legal service plan is a prepaid or group legal service plan or a similar delivery
system that assists people who seek to secure legal representation. A lawyer referral service, on the
other hand, is any organization that holds itself out to the public as a lawyer referral service. Qualified
referral services are consumer-oriented organizations that provide unbiased referrals to lawyers with
appropriate experience in the subject matter of the representation and afford other client protections,
such as complaint procedures or malpractice insurance requirements. Consequently, this Rule only
permits a lawyer to pay the usual charges of a not for profit or qualified lawyer referral service.
[15311] A lawyer who accepts assignments or referrals from a legal service plan or referrals
from a lawyer referral service must act reasonably to assure that the activities of the plan or service are
compatible with the lawyer's professional obligations. Legal service plans and lawyer referral services
may communicate with the public, but such communication must be in conformity with these Rules.
Thus, advertising must not be false or misleading, as would be the case if the communications of a group
advertising program or a group legal services plan would mislead the public to think that it was a lawyer
referral service sponsored by a state agency or bar association.
Reciprocal Referral Arrangements
[16412] A lawyer also may agree to refer clients to another lawyer or a nonlawyer professional,
in return for the undertaking of that person to refer clients or customers to the lawyer. Such reciprocal
referral arrangements must not interfere with the lawyer’s professional judgment as to making referrals
or as to providing substantive legal services. See Rules 2.01 and 5.04(c). Except as provided in Rule
1.04(f), a lawyer who receives referrals from a lawyer or nonlawyer professional must not pay anything
solely for the referral, but the lawyer does not violate paragraph (db) of this Rule by agreeing to refer
clients to the another lawyer or nonlawyer professional, so long as the reciprocal referral agreement is
not exclusive, and the client is informed of the referral agreement, and the lawyer exercises
independent professional judgment in making the referral. Conflicts of interest created by such
arrangements are governed by Rule 1.06. Reciprocal referral agreements should not be of indefinite
duration and should be reviewed periodically to determine whether they comply with these Rules. This
Rule does not restrict referrals or divisions of revenues or net income among lawyers within firms
comprised of multiple entities.
Meals or Entertainment for Prospective Clients
[175] This Rule does not prohibit a lawyer from paying for a meal or entertainment for lunch
with a prospective client that has a nominal value or amounts to ordinary social hospitality.8

Proposed Comment to Proposed Texas Rule 7.04
[1] The Advertising Review Committee shall report to the appropriate grievance committee any
lawyer whom, based on filings with the Committee, it reasonably believes disseminated a

8

See Public Comment of William Bell (p.90).
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communication an advertisement in the public media or a solicitation communication that violates Rules
7.01, 7.02, or 7.03, or otherwise engaged in conduct that raises a substantial question as to that lawyer's
honesty, trustworthiness, or fitness as a lawyer in other respects. See Rule 8.03(a).
Multiple Solicitation Communications
[2] Paragraph (a) does not require that a lawyer submit a copy of each written solicitation letter
a lawyer sends. If the same form letter is sent to several people, only a representative sample of each
form letter, along with a representative sample of the envelopes used to mail the letters, need be filed.
Requests for Additional Information
[3] Paragraph (f) does not empower the Advertising Review Committee to seek information
from a lawyer to substantiate statements or representations made or implied in communications about
legal services that were not substantially motivated by pecuniary gain.advertisements or solicitation
communications that do not seek to obtain paid professional employment for that lawyer.

Proposed Comment to Proposed Texas Rule 7.05
[1] This Rule exempts certain types of advertisements and solicitation communications
substantially motivated by pecuniary gain prepared for the purpose of seeking paid professional
employment from the filing requirements of Rule 7.04. Advertisements and solicitation communications
that were not substantially motivated by pecuniary gain Those types of communicationsdo not need not
to be filed at all if they were not prepared to secure paid professional employment.
Limited Website-related Filings
[2] While the entire website of a lawyer or law firm must be compliant with Rules 7.01 and 7.02,
the only material on the website that may need to be filed pursuant to this Rule is the contents of the
homepage. However, even athe homepages does not need to be filed if the contents of the homepage
are if they are not exempt from filing under the provisions of this Rule. Under Rule 7.04(c), a lawyer
may voluntarily seek pre-approval of any material that is part of the lawyer’s website.

Proposed Comment to Proposed Texas Rule 7.06
Personal Disqualification
[1] This Rule deals with three different situations: personal disqualification, imputed
disqualification, and referral-related payments.
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Personal Disqualification

[2] PFirst, paragraph (a) addresses situations where the lawyer in question has violated the
specified advertising rules or other provisions dealing with serious crimes and barratry. The Rule makes
clear that the offending lawyer cannot accept or continue to provide representation. This prohibition
also applies if the lawyer ordered, encouraged, or knowingly permitted another to violate the Rules in
question.
Imputed Disqualification
[32] Second, paragraph (b) addresses whether other lawyers in a firm can provide
representation if a person or entity in the firm has violated the specified advertising rules or other
provisions dealing with serious crimes and barratry, or has ordered, encouraged, or knowingly permitted
another to engage in such conduct. The Rule clearly indicates that the other lawyers cannot provide
representation if they knew or reasonably should have known that the employment was procured by
conduct prohibited by the stated rules. This effectively means that, in such cases, the disqualification
that arises from a violation of the advertising rules and other specified provisions is imputed to other
members of the firm.
Restriction on Referral-Related Payments
[43] PThird, paragraph (c) deals with situations where a lawyer knows or reasonably should know that a
case referred to the lawyer or the lawyer’s law firm was procured by violation of the advertising rules or
other specified provisions. The Rule makes clear that, even if the lawyer’s conduct did not violate
paragraph (a) or (b), the lawyer can continue to provide representation only if the lawyer does not pay
anything of value, such as a referral fee, to the person making the referral.
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TO:

CDRR

FROM: Subcommittee (Vincent R. Johnson, chair; Claude DuCloux; Amy Bresnen)
Date:

April 8, 2019

RE:

Revised Proposed Comments to Texas Rules 7.01 to 7.07

Changes to the November 2018 draft of Proposed Comments to Proposed Texas Rules 7.01 to
7.06 are shown with track changes. There is no comment to Proposed Texas Rule 7.07. All footnotes
will be removed from the final version.

Proposed Comment to Proposed Texas Rule 7.01
[1] This Rule governs all communications about a lawyer’s services, including advertisements
and solicitation communications which appear in any media, including social media.1 Firm names,
letterhead, and professional designations are communications concerning a lawyer’s services.2
Whatever means are used to make known a lawyer’s services, statements about them must be truthful
and not misleading.3
Misleading Truthful Statements
[2] Misleading truthful statements are prohibited by this Rule. For example, a truthful
statement is misleading if presented in a way that creates a substantial likelihood that a reasonable
person would believe the lawyer’s communication requires that person to take further action when, in
fact, no action is required.
Omitted Facts
[3] A communication about legal services may be misleading because it omits an important fact
or tells only part of the truth. For example, a truthful statement that a lawyer previously secured a
verdict in a certain amount is misleading if the lawyer fails to disclose that the case was ultimately
settled for a substantially lesser amount, that the verdict was reversed on appeal, or that the client in
the case ultimately received a much smaller amount. An advertisement that states the gross amount
recovered in a prior case should disclose the attorney’s fees and litigation expenses that reduced the
client’s recovery.
Use of Actors
[4] The use of an actor to portray a lawyer in a commercial is misleading if there is a substantial
likelihood that a reasonable person will conclude that the actor is the lawyer who is offering to provide
1

The first several words of this sentence are similar to language in Model Rule 7.1 cmt. 1. The reference to “social
media” has been added to address concerns voiced in the Public Comments.
2
This material previously appeared later in the Proposed Comments to Proposed Rule 7.01.
3
This language is similar to Model Rule 7.1 cmt. 1.
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legal services. Whether a disclaimer—such as a statement that the depiction is a “dramatization” or
shows an “actor portraying a lawyer”—is sufficient to make the use of an actor not misleading depends
on a careful assessment of the relevant facts and circumstances, including whether the disclaimer is
conspicuous and clear. Similar issues arise with respect to actors portraying clients in commercials. Such
a communication is misleading if there is a substantial likelihood that a reasonable person will reach
erroneous conclusions based on the dramatization.
Intent to Refer Prospective Clients to Another Firm
[5] A communication offering legal services is misleading if, at the time a lawyer makes the
communication, the lawyer knows or reasonably should know, but fails to disclose, that a prospective
client responding to the communication is likely to be referred to a lawyer in another firm.
Unjustified Expectations
[6] A communication is misleading if there is a substantial likelihood that it will create
unjustified expectations on the part prospective clients. A communication that truthfully reports a
lawyer’s achievements on behalf of clients or former clients may be misleading if presented so as to lead
a reasonable person to form an unjustified expectation that the same results could be obtained for
other clients in similar matters without reference to the specific factual and legal circumstances of each
client’s case. The inclusion of an appropriate disclaimer or qualifying language may preclude a finding
that a statement is likely to create unjustified expectations or otherwise mislead the public.4
Unsubstantiated Claims and Comparisons
[7] An unsubstantiated claim about a lawyer’s or law firm’s services or fees, or an
unsubstantiated comparison of the lawyer’s or law firm’s services or fees with those of other lawyers or
law firms, may be misleading if presented with such specificity as to lead a reasonable person to
conclude that the comparison or claim can be substantiated.
Public Education Activities
[8] As used in these Rules, the terms “advertising” and “solicitation communication” do not
include activities undertaken by a lawyer that are not substantially motivated by pecuniary gain, such as
activities that inform members of the public about their legal rights and about legal services that are
available from public or charitable legal-service organizations, or from similar non-profit entities.
Permissible forms of communication include, but are not limited to, community legal education
sessions, know-your-rights brochures, public service announcements on television and radio, billboards,
information posted on organizational social media sites, and outreach to low-income groups in the
community, such as in migrant labor housing camps, domestic violence shelters, disaster resource
centers, and dilapidated apartment complexes.5

4
5

This material previously appeared later in the Proposed Comment to Proposed Rule 7.01.
This responds to concerns voiced in the Public Comment of Robert Doggett (pp. 76-77).

34

3
Web Presence
[9] A lawyer or law firm may be designated by a distinctive website address, e-mail address,
social media username or comparable professional designation that is not misleading and does not
otherwise violate these rules.6
Related Rules
[10] It is professional misconduct for a lawyer to engage in conduct involving dishonesty, fraud,
deceit or misrepresentation. See Rule 8.04(a)(3); see also Rule 8.04(a)(5) (prohibiting communications
stating or implying an ability to improperly influence a government agency or official or to achieve
results by means that violate the Texas Disciplinary Rules of Professional Conduct or other law).7

Proposed Comment to Proposed Texas Rule 7.02
[1] These Rules permit the public dissemination of information that is not false or misleading
about a lawyer’s or law firm’s name, address, e-mail address, website, and telephone number; the kinds
of services the lawyer will undertake; the basis on which the lawyer’s fees are determined, including
prices for specific services and payment and credit arrangements; a lawyer’s foreign language abilities;
names of references and, with their consent, names of clients regularly represented; and other similar
information that might invite the attention of those seeking legal assistance.
Communications about Fields of Practice
[2] Paragraph (b) of this Rule permits a lawyer to communicate that the lawyer does or does not
practice in particular areas of law. A lawyer is generally permitted to state that the lawyer “concentrates
in” or is a “specialist,” practices a “specialty,” or “specializes in” particular fields based on the lawyer’s
experience, specialized training or education, but such communications are subject to the “false and
misleading” standard applied by Rule 7.01 to communications concerning a lawyer’s services.
[3] The Patent and Trademark Office has a long-established policy of designating lawyers
practicing before the Office. The designation of Admiralty practice also has a long historical tradition
associated with maritime commerce and the federal courts. A lawyer’s communications about these
practice areas are not prohibited by this Rule.
Certified Specialist
[4] This Rule permits a lawyer to state that the lawyer is certified as a specialist in a field of law
if such certification is granted by the Texas Board of Legal Specialization or by an organization that
applies standards of experience, knowledge and proficiency to ensure that a lawyer’s recognition as a
specialist is meaningful and reliable, if the organization is accredited by the Texas Board of Legal
Specialization. To ensure that consumers can obtain access to useful information about an organization

6
7

This material previously appeared later in the Proposed Comment to Proposed Rule 7.01.
Comment 8 was moved to the Comment to Proposed Rule 7.07.
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granting certification, the name of the certifying organization must be included in any communication
regarding the certification.

Proposed Comment to Proposed Texas Rule 7.03
Solicitation by Public and Charitable Legal Services Organizations
[1] Rule 7.01 provides that a “‘solicitation communication’ is a communication substantially
motivated by pecuniary gain.” Therefore, the ban on solicitation imposed by paragraph (b) of this rule
does not apply to the activities of lawyers working for public or charitable legal services organizations.
Communications Directed to the Public or Requested
[2] A lawyer’s communication is not a solicitation if it is directed to the general public, such as
through a billboard, an Internet banner advertisement, a website or a television commercial, or if it is
made in response to a request for information, including an electronic search for information. The terms
“advertisement” and “solicitation communication” are defined in Rule 7.01(b).
The Risk of Overreaching
[3] A potential for overreaching exists when a lawyer, seeking pecuniary gain, solicits a person
known to be in need of legal services via in-person or regulated telephone, social media, or other
electronic contact. These forms of contact subject a person to the private importuning of the trained
advocate in a direct interpersonal encounter. The person, who may already feel overwhelmed by the
circumstances giving rise to the need for legal services, may find it difficult to fully evaluate all available
alternatives with reasoned judgment and appropriate self‑interest in the face of the lawyer’s presence
and insistence upon an immediate response. The situation is fraught with the possibility of undue
influence, intimidation, and overreaching.
[4] The potential for overreaching that is inherent in in-person or regulated telephone, social
media, or other electronic contact justifies their prohibition, since lawyers have alternative means of
conveying necessary information. In particular, communications can be sent by regular mail or e-mail, or
by other means that do not involve communication in a live or electronically interactive manner. These
forms of communications make it possible for the public to be informed about the need for legal
services, and about the qualifications of available lawyers and law firms, with minimal risk of
overwhelming a person’s judgment.
[5] The contents of live person-to-person contact can be disputed and may not be subject to
third‑party scrutiny. Consequently, they are much more likely to approach (and occasionally cross) the
dividing line between accurate representations and those that are false and misleading.
Targeted Mail Solicitation
[6] Regular mail or e-mail targeted to a person that offers to provide legal services that the
lawyer knows or reasonably should know the person needs in a particular matter is a solicitation
communication within the meaning of Rule 7.01(b)(2), but is not prohibited by subsection (b) of this
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Rule. Unlike in-person and electronically interactive communication by “regulated telephone, social
media, or other electronic contact,” regular mail and e-mail can easily be ignored, set aside, or
reconsidered. There is a diminished likelihood of overreaching because no lawyer is physically present
and there is evidence in tangible or electronic form of what was communicated. See Shapero v.
Kentucky B. Ass'n, 486 U.S. 466 (1988).
Personal, Family, Business, and Professional Relationships, and Constitutionally Protected Activities
[7] There is a substantially reduced likelihood that a lawyer would engage in overreaching
against a former client, a person with whom the lawyer has a close personal, family, business or
professional relationship, or in situations in which the lawyer is motivated by considerations other than
pecuniary gain. Nor is there a serious potential for overreaching when the person contacted is a lawyer
or is known to routinely use the type of legal services involved for business purposes. Examples include
persons who routinely hire outside counsel to represent the entity; entrepreneurs who regularly engage
business, employment law, or intellectual property lawyers; small business proprietors who routinely
hire lawyers for lease or contract issues; and other people who routinely retain lawyers for business
transactions or formations.
Constitutionally Protected Activities
[8] Paragraph (b) is not intended to prohibit a lawyer from participating in constitutionally
protected activities of public or charitable legal-service organizations or bona fide political, social, civic,
fraternal, employee, or trade organizations whose purposes include providing or recommending legal
services to their members or beneficiaries.
Group and Prepaid Legal Services Plans
[9] This Rule does not prohibit a lawyer from contacting representatives of organizations or
groups that may be interested in establishing a group or prepaid legal plan for their members, insureds,
beneficiaries, or other third parties for the purpose of informing such entities of the availability of and
details concerning the plan or arrangement which the lawyer or lawyer's firm is willing to offer. This
form of communication is not directed to people who are seeking legal services for themselves. Rather,
it is usually addressed to an individual acting in a fiduciary capacity seeking a supplier of legal services
for others who may, if they choose, become prospective clients of the lawyer. Under these
circumstances, the activity which the lawyer undertakes in communicating with such representatives
and the type of information transmitted to the individual are functionally similar to and serve the same
purpose as advertising permitted under Rule 7.02.
Designation as an Advertisement
[10] For purposes of paragraph (c)(3) of this Rule, a communication is rebuttably presumed to
be “plainly marked or clearly designated an ‘ADVERTISEMENT’” if: (a) in the case of a letter transmitted
in an envelope, both the outside of the envelope and the first page of the letter state the word
“advertisement” in bold face all-capital letters that are 3/8” high on a uncluttered background; (b) in the
case of an e-mail message, the first word in the subject line is “advertisement” in all capital letters; and
(c) in the case of a text message or message on social media, the first word in the message is
“advertisement” in all capital letters.
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Paying Others to Recommend a Lawyer
[11] This Rule allows a lawyer to pay for advertising and communications, including the usual
costs of print directory listings, on-line directory listings, newspaper ads, television and radio airtime,
domain-name registrations, sponsorship fees, Internet-based advertisements, and group advertising. A
lawyer may compensate employees, agents, and vendors who are engaged to provide marketing or
client development services, such as publicists, public-relations personnel, business-development staff,
television and radio station employees or spokespersons and website designers.
[12] This Rule permits lawyers to give nominal gifts as an expression of appreciation to a person
for recommending the lawyer’s services or referring a prospective client. The gift may not be more than
a token item as might be given for holidays, or other ordinary social hospitality. A gift is prohibited if
offered or given in consideration of any promise, agreement, or understanding that such a gift would be
forthcoming or that referrals would be made or encouraged in the future.
[13] A lawyer may pay others for generating client leads, such as Internet-based client leads, as
long as the lead generator does not recommend the lawyer, any payment to the lead generator is
consistent with Rules 5.04(a) (division of fees) and 5.04(c) (professional independence of the lawyer),
and the lead generator’s communications are consistent with Rule 7.01 (communications concerning a
lawyer’s services). To comply with Rule 7.01, a lawyer must not pay a lead generator that states, implies,
or creates a reasonable impression that it is recommending the lawyer, is making the referral without
payment from the lawyer, or has analyzed a person’s legal problems when determining which lawyer
should receive the referral. See also Rule 5.03 (duties of lawyers and law firms with respect to the
conduct of nonlawyers); Rule 8.04(a)(1) (duty to avoid violating the Rules through the acts of another).
Charges of and Referrals by a Legal Services Plan or Lawyer Referral Service
[14] A lawyer may pay the usual charges of a legal service plan or a not-for-profit or qualified
lawyer referral service. A legal service plan is a prepaid or group legal service plan or a similar delivery
system that assists people who seek to secure legal representation. A lawyer referral service, on the
other hand, is any organization that holds itself out to the public as a lawyer referral service. Qualified
referral services are consumer-oriented organizations that provide unbiased referrals to lawyers with
appropriate experience in the subject matter of the representation and afford other client protections,
such as complaint procedures or malpractice insurance requirements.
[15] A lawyer who accepts assignments or referrals from a legal service plan or referrals from a
lawyer referral service must act reasonably to assure that the activities of the plan or service are
compatible with the lawyer's professional obligations. Legal service plans and lawyer referral services
may communicate with the public, but such communication must be in conformity with these Rules.
Thus, advertising must not be false or misleading, as would be the case if the communications of a group
advertising program or a group legal services plan would mislead the public to think that it was a lawyer
referral service sponsored by a state agency or bar association.
Reciprocal Referral Arrangements
[16] A lawyer does not violate paragraph (d) of this Rule by agreeing to refer clients to another
lawyer or nonlawyer professional, so long as the reciprocal referral agreement is not exclusive, the client
is informed of the referral agreement, and the lawyer exercises independent professional judgment in
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making the referral. Reciprocal referral agreements should not be of indefinite duration and should be
reviewed periodically to determine whether they comply with these Rules.
Meals or Entertainment for Prospective Clients
[17] This Rule does not prohibit a lawyer from paying for a meal or entertainment for a
prospective client that has a nominal value or amounts to ordinary social hospitality.8

Proposed Comment to Proposed Texas Rule 7.04
[1] The Advertising Review Committee shall report to the appropriate grievance committee any
lawyer whom, based on filings with the Committee, it reasonably believes disseminated a
communication that violates Rules 7.01, 7.02, or 7.03, or otherwise engaged in conduct that raises a
substantial question as to that lawyer's honesty, trustworthiness, or fitness as a lawyer in other
respects. See Rule 8.03(a).
Multiple Solicitation Communications
[2] Paragraph (a) does not require that a lawyer submit a copy of each written solicitation letter
a lawyer sends. If the same form letter is sent to several people, only a representative sample of each
form letter, along with a representative sample of the envelopes used to mail the letters, need be filed.
Requests for Additional Information
[3] Paragraph (f) does not empower the Advertising Review Committee to seek information
from a lawyer to substantiate statements or representations made or implied in communications about
legal services that were not substantially motivated by pecuniary gain.

Proposed Comment to Proposed Texas Rule 7.05
[1] This Rule exempts certain types of advertisements and solicitation communications
substantially motivated by pecuniary gain from the filing requirements of Rule 7.04. Advertisements
and solicitation communications not substantially motivated by pecuniary gain do not need to be filed.
Website-related Filings
[2] While the entire website of a lawyer or law firm must be compliant with Rules 7.01 and 7.02,
the only material on the website that may need to be filed pursuant to this Rule is the contents of the
homepage. However, even a homepage does not need to be filed if the contents of the homepage are
exempt from filing under the provisions of this Rule. Under Rule 7.04(c), a lawyer may voluntarily seek
pre-approval of any material that is part of the lawyer’s website.

8

See Public Comment of William Bell (p.90).
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Proposed Comment to Proposed Texas Rule 7.06
[1] This Rule deals with three different situations: personal disqualification, imputed
disqualification, and referral-related payments.
Personal Disqualification
[2] Paragraph (a) addresses situations where the lawyer in question has violated the specified
advertising rules or other provisions dealing with serious crimes and barratry. The Rule makes clear that
the offending lawyer cannot accept or continue to provide representation. This prohibition also applies
if the lawyer ordered, encouraged, or knowingly permitted another to violate the Rules in question.
Imputed Disqualification
[3] Second, paragraph (b) addresses whether other lawyers in a firm can provide representation
if a person or entity in the firm has violated the specified advertising rules or other provisions dealing
with serious crimes and barratry, or has ordered, encouraged, or knowingly permitted another to
engage in such conduct. The Rule clearly indicates that the other lawyers cannot provide representation
if they knew or reasonably should have known that the employment was procured by conduct
prohibited by the stated rules. This effectively means that, in such cases, the disqualification that arises
from a violation of the advertising rules and other specified provisions is imputed to other members of
the firm.
Restriction on Referral-Related Payments
[4] Paragraph (c) deals with situations where a lawyer knows or reasonably should know that a case
referred to the lawyer or the lawyer’s law firm was procured by violation of the advertising rules or
other specified provisions. The Rule makes clear that, even if the lawyer’s conduct did not violate
paragraph (a) or (b), the lawyer can continue to provide representation only if the lawyer does not pay
anything of value, such as a referral fee, to the person making the referral.
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[Originally Published Version]

Committee on Disciplinary Rules and
Referenda Proposed Rule Changes
VII. INFORMATION ABOUT LEGAL SERVICES
The Committee on Disciplinary Rules and Referenda, or CDRR, was created by Government Code section 81.0872
and is responsible for overseeing the initial process for proposing a disciplinary rule. Pursuant to Government Code
section 81.0876, the committee publishes the following proposed rules. The committee will accept comments
concerning the proposed rules through March 1, 2019. Comments can be submitted at texasbar.com/CDRR. A
public hearing on the proposed rules will be held on January 9, 2019 at 10:30 a.m. at the Texas Law Center.

Proposed Rules (Redline Version)
Rule 7.01 Firm Names and Letterhead Communications Concerning a Lawyer’s Services
(a) A lawyer in private practice shall not practice under a trade name, a name that is misleading as to the
identity of the lawyer or lawyers practicing under such name, or a firm name containing names other
than those of one or more of the lawyers in the firm, except that the names of a professional
corporation, professional association, limited liability partnership, or professional limited liability
company may contain “P.C.,” “L.L.P.,” “P.L.L.C.,” or similar symbols indicating the nature of the
organization, and if otherwise lawful a firm may use as, or continue to include in, its name the name or
names of one or more deceased or retired members of the firm or of a predecessor firm in a continuing
line of succession. Nothing herein shall prohibit a married woman from practicing under her maiden
name shall not make or sponsor a false or misleading communication about the qualifications or
services of any lawyer or law firm. Information about legal services must be truthful and non-deceptive.
A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits
a fact necessary to make the statement considered as a whole not materially misleading. A statement is
misleading if there is a substantial likelihood that it will lead a reasonable person to formulate a specific
conclusion about the lawyer or the lawyer’s services for which there is no reasonable factual foundation,
or if the statement is substantially likely to create unjustified expectations about the results the lawyer
can achieve. This Rule governs all communications about a lawyer’s services, including, but not limited
to, advertisements and solicitation communications.
(b) A firm with offices in more than one jurisdiction may use the same name in each jurisdiction, but
identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those
not licensed to practice in the jurisdiction where the office is located. A lawyer may practice law under a
non-misleading trade name, including a trade name that includes the name of one or more deceased or
retired members of the firm, or of a predecessor firm if there has been a succession in the firm’s
identity. A trade name may not imply a connection with a public or charitable legal services
organization or a governmental entity, or utilize the name of a non-lawyer or a lawyer not associated
with the firm. The name of a lawyer holding a public office shall not be used in the name of a law firm,
or in communications on its behalf, during any substantial period in which the lawyer is not actively and
regularly practicing with the firm. A law firm with offices in more than one jurisdiction may use the same
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name or other professional designation in each jurisdiction, but identification of the lawyers in an office
of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction
where the office is located.
(c) The name of a lawyer occupying a judicial, legislative, or public executive or administrative position
shall not be used in the name of a firm, or in communications on its behalf, during any substantial period
in which the lawyer is not actively and regularly practicing with the firm. Any statement or disclaimer
required by these rules shall be made in each language used in the communication. However, the mere
statement that a language is spoken or understood does not by itself require a statement or disclaimer
in that language.
(d) A lawyer shall not hold himself or herself out as being a partner, shareholder, or associate with one
or more other lawyers unless they are in fact partners, shareholders, or associates. state or imply that
the lawyer can achieve results by means that violate these Rules or other law.
(e) A lawyer shall not advertise in the public media or seek professional employment by any
communication under a trade or fictitious name, except that a lawyer who practices under a firm name
as authorized by paragraph (a) of this Rule may use that name in such advertisement or communication
but only if that name is the firm name that appears on the lawyer's letterhead, business cards, office
sign, fee contracts, and with the lawyer's signature on pleadings and other legal documents. Lawyers
may state or imply that they practice in a partnership or other organization only when that is the fact.
(f) A lawyer shall not use a firm name, letterhead, or other professional designation that violates Rule
7.02(a).

Rule 7.02 Communications Concerning a Lawyer’s Services Disseminated by Public Media
(a) A lawyer shall not make or sponsor a false or misleading communication about the qualifications or
the services of any lawyer or firm. A communication is false or misleading if it: who advertises in public
media shall publish or broadcast the name of at least one lawyer who is responsible for the content of
the advertisement and disclose the lawyer’s primary practice location.
(1) contains a material misrepresentation of fact or law, or omits a fact necessary to make the
statement considered as a whole not materially misleading;
(2) contains any reference in a public media advertisement to past successes or results obtained
unless
(i) the communicating lawyer or member of the law firm served as lead counsel in the
matter giving rise to the recovery, or was primarily responsible for the settlement or
verdict.
(ii) the amount involved was actually received by the client,
(iii) the reference is accompanied by adequate information regarding the nature of the
case or matter, and the damages or injuries sustained by the client, and
(iv) if the gross amount received is stated, the attorney's fees and litigation expenses
withheld from the amount are stated as well;
(3) is likely to create an unjustified expectation about results the lawyer can achieve, or states or
implies that the lawyer can achieve results by means that violate these rules or other law;

42

(4) compares the lawyer's services with other lawyers' services, unless the comparison can be
substantiated by reference to verifiable, objective data;
(5) states or implies that the lawyer is able to influence improperly or upon irrelevant grounds
any tribunal, legislative body, or public official;
(6) designates one or more specific areas of practice in an advertisement in the public media or in
a solicitation communication unless the advertising or soliciting lawyer is competent to handle
legal matters in each such area of practice; or
(7) uses an actor or model to portray a client of the lawyer or law firm.
(b) Rule 7.02(a)(6) does not require that a lawyer be certified A lawyer who advertises in public media
may include a statement that the lawyer has been awarded a Certificate of Special Competence by the
Texas Board of Legal Specialization. at the time of advertising in a specific area of practice, but such
certification shall conclusively establish that such lawyer satisfies the requirements of Rule 7.02(a)(6)
with respect to the area(s) of practice in which such lawyer is certified. A lawyer may communicate the
fact that the lawyer does or does not practice in particular fields of law.
(c) A lawyer shall not advertise in the public media or state in a solicitation communication that the
lawyer is a specialist except as permitted under Rule 7.04. If an advertisement by a lawyer discloses
willingness, or potential willingness, to render services on a contingent fee basis, the advertisement
must state whether the client will be obligated to pay for other expenses, such as costs of litigation.
(d) Any statement or disclaimer required by these rules shall be made in each language used in the
advertisement or solicitation communication with respect to which such required statement or disclaimer
relates; provided however, the mere statement that a particular language is spoken or understood shall
not alone result in the need for a statement or disclaimer in that language. A lawyer who advertises in
public media a specific fee or range of fees for a particular service shall conform to the advertised fee or
range of fees for the period during which the advertisement is reasonably expected to be in circulation
or otherwise expected to be effective in attracting clients, unless the advertisement specifies a shorter
period. However, a lawyer is not bound to conform to the advertised fee or range of fees for a period of
more than one year after the date of publication, unless the lawyer has expressly promised to do so.
Rule 7.03 Prohibited Solicitations and Payments Solicitation of Paid Professional Employment
(a) A lawyer shall not by in person contact, or by regulated telephone or other electronic contact as
defined in paragraph (f) seek professional employment concerning a matter arising out of a particular
occurrence or event, or series of occurrences or events, from a prospective client or nonclient who has
not sought the lawyer's advice regarding employment or with whom the lawyer has no family or past or
present attorney client relationship when a significant motive for the lawyer's doing so is the lawyer's
pecuniary gain. Notwithstanding the provisions of this paragraph, a lawyer for a qualified nonprofit
organization may communicate with the organization's members for the purpose of educating the
members to understand the law, to recognize legal problems, to make intelligent selection of counsel, or
to use legal services. In those situations where in person or telephone or other electronic contact is
permitted by this paragraph, a lawyer shall not have such a contact with a prospective client if:
(1) the communication involves coercion, duress, fraud, overreaching, intimidation, undue
influence, or harassment;
(2) the communication contains information prohibited by Rule 7.02(a); or
(3) the communication contains a false, fraudulent, misleading, deceptive, or unfair statement
or claim.
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(a) The following definitions apply to this rule:
(1) “Regulated telephone, social media, or other electronic contact” means any telephone, social
media, or electronic communication initiated by a lawyer, or by any person acting on behalf of a
lawyer, that involves communication in a live or electronically interactive manner.
(2) “Solicitation” or “solicit” denotes a communication initiated by or on behalf of a lawyer or
law firm that is directed to a specific person the lawyer knows or reasonably should know needs
legal services in a particular matter and that offers to provide, or reasonably can be understood
as offering to provide, legal services for that matter.
(b) A lawyer shall not pay, give, or offer to pay or give anything of value to a person not licensed to
practice law for soliciting prospective clients for, or referring clients or prospective clients to, any lawyer
or firm, except that a lawyer may pay reasonable fees for advertising and public relations services
rendered in accordance with this Rule and may pay the usual charges of a lawyer referral service that
meets the requirements of Occupational Code Title 5, Subtitle B, Chapter 952.
(b) A lawyer shall not, for pecuniary gain, solicit through in-person contact, or through regulated
telephone, social media, or electronic communication, professional employment from a non-client
who has not sought the lawyer’s advice or employment, unless the target of the solicitation is:
(1) a lawyer,
(2) a person who has a family, close personal, or prior business or professional
relationship with the lawyer, or
(3) a person who is known by the lawyer to be an experienced user of the type of legal services
involved for business matters.
(c) A lawyer, in order to solicit professional employment, shall not pay, give, advance, or offer to pay,
give, or advance anything of value, other than actual litigation expenses and other financial assistance as
permitted by Rule 1.08(d), to a prospective client or any other person; provided however, this provision
does not prohibit the payment of legitimate referral fees as permitted by Rule 1.04(f) or by paragraph
(b) of this Rule. shall not send, deliver, or transmit, or knowingly permit or cause another person to
send, deliver, or transmit, a written, audio, audiovisual, digital media, recorded telephone message, or
other electronic communication to a prospective client, if:
(1) the communication involves coercion, duress, overreaching, intimidation, or undue
influence;
(2) the communication is designed to resemble legal pleadings or other legal documents; or
(3) the communication is not plainly marked or clearly designated an “ADVERTISEMENT”, unless
the target of the solicitation is:
(i) a lawyer
(ii) a person who has a family, close personal, or prior business or professional
relationship with the lawyer, or
(iii) a person who is known by the lawyer to be an experienced user of the type of legal
services involved for business matters.
(d) A lawyer shall not enter into an agreement for, charge for, or collect a fee for professional
employment obtained in violation of Rule 7.03(a), (b), or (c). pay, give, or offer to pay or give, anything
of value to a person not licensed to practice law for soliciting or referring prospective clients for paid
professional employment, except nominal gifts given as an expression of appreciation that are neither
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intended nor reasonably expected to be a form of compensation for recommending a lawyer’s services.
This Rule does not prohibit a lawyer from paying reasonable fees for advertising and public relations
services or the usual charges of a lawyer referral service that meets the requirements of Occupations
Code Title 5, Subtitle B, Chapter 952.
(e)Except as otherwise permitted, A a lawyer shall not participate with or accept referrals from a
lawyer referral service unless the lawyer knows or reasonably believes that the lawyer referral service
meets the requirements of Occupational Code Title 5, Subtitle B, Chapter 952. for the purpose of
securing professional employment, pay, give, or advance, or offer to pay, give, or advance, anything of
value to a prospective client, other than actual litigation expenses or financial assistance expressly
permitted by law.
(f) As used in paragraph (a), “regulated telephone or other electronic contact” means any electronic
communication initiated by a lawyer or by any person acting on behalf of a lawyer or law firm that will
result in the person contacted communicating in a live, interactive manner with any other person by
telephone or other electronic means. For purposes of this Rule a website for a lawyer or law firm is not
considered a communication initiated by or on behalf of that lawyer or firm.
(f) This Rule does not prohibit communications authorized by law, such as notice to members of a class
in class action litigation.

Rule 7.04 Advertisements in the Public Media Filing Requirements for Public Advertisements and
Written, Recorded, Electronic, or Other Digital Solicitations
(a) A lawyer shall not advertise in the public media by stating that the lawyer is a specialist, except as
permitted under Rule 7.04(b) or as follows:
(1) A lawyer admitted to practice before the United States Patent Office may use the
designation “Patents,” “Patent Attorney,” or “Patent Lawyer,” or any combination of those
terms. A lawyer engaged in the trademark practice may use the designation “Trademark,”
“Trademark Attorney,” or “Trademark Lawyer,” or any combination of those terms. A lawyer
engaged in patent and trademark practice may hold himself or herself out as specializing in
“Intellectual Property Law,” “Patent, Trademark, Copyright Law and Unfair Competition,” or any
of those terms.
(2) A lawyer may permit his or her name to be listed in lawyer referral service offices that meet
the requirements of Occupational Code Title 5, Subtitle B, Chapter 952, according to the areas of
law in which the lawyer will accept referrals.
(3) A lawyer available to practice in a particular area of law or legal service may distribute to
other lawyers and publish in legal directories and legal newspapers (whether written or
electronic) a listing or an announcement of such availability. The listing shall not contain a false
or misleading representation of special competence or experience, but may contain the kind of
information that traditionally has been included in such publications.
(b) A lawyer who advertises in the public media:
(1) shall publish or broadcast the name of at least one lawyer who is responsible for the content
of such advertisement; and
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(2) shall not include a statement that the lawyer has been certified or designated by an
organization as possessing special competence or a statement that the lawyer is a member of an
organization the name of which implies that its members possess special competence, except
that:
(i) a lawyer who has been awarded a Certificate of Special Competence by the Texas
Board of Legal Specialization in the area so advertised, may state with respect to each
such area, “Board Certified, area of specialization Texas Board of Legal Specialization;”
and
(ii) a lawyer who is a member of an organization the name of which implies that its
members possess special competence, or who has been certified or designated by an
organization as possessing special competence, may include a factually accurate
statement of such membership or may include a factually accurate statement, “Certified
area of specialization name of certifying organization,” but such statements may be
made only if that organization has been accredited by the Texas Board of Legal
Specialization as a bona fide organization that admits to membership or grants
certification only on the basis of objective, exacting, publicly available standards
(including high standards of individual character, conduct, and reputation) that are
reasonably relevant to the special training or special competence that is implied and
that are in excess of the level of training and competence generally required for
admission to the Bar; and
(3) shall, in the case of infomercial or comparable presentation, state that the presentation is an
advertisement;
(i) both verbally and in writing at its outset, after any commercial interruption, and at its
conclusion; and
(ii) in writing during any portion of the presentation that explains how to contact a
lawyer or law firm.
(c) Separate and apart from any other statements, the statements referred to in paragraph (b) shall be
displayed conspicuously, and in language easily understood by an ordinary consumer.
(d) Subject to the requirements of Rules 7.02 and 7.03 and of paragraphs (a), (b), and (c) of this Rule, a
lawyer may, either directly or through a public relations or advertising representative, advertise services
in the public media, such as (but not limited to) a telephone directory, legal directory, newspaper or
other periodical, outdoor display, radio, television, the Internet, or electronic, or digital media.
(e) All advertisements in the public media for a lawyer or firm must be reviewed and approved in writing
by the lawyer or a lawyer in the firm.
(f) A copy or recording of each advertisement in the public media and relevant approval referred to in
paragraph (e), and a record of when and where the advertisement was used, shall be kept by the lawyer
or firm for four years after its last dissemination.
(g) In advertisements in the public media, any person who portrays a lawyer whose services or whose
firm's services are being advertised, or who narrates an advertisement as if he or she were such a
lawyer, shall be one or more of the lawyers whose services are being advertised.
(h) If an advertisement in the public media by a lawyer or firm discloses the willingness or potential
willingness of the lawyer or firm to render services on a contingent fee basis, the advertisement must
state whether the client will be obligated to pay all or any portion of the court costs and, if a client may
be liable for other expenses, this fact must be disclosed. If specific percentage fees or fee ranges of

46

contingent fee work are disclosed in such advertisement, it must also disclose whether the percentage is
computed before or after expenses are deducted from the recovery.
(i) A lawyer who advertises in the public media a specific fee or range of fees for a particular service shall
conform to the advertised fee or range of fees for the period during which the advertisement is
reasonably expected to be in circulation or otherwise expected to be effective in attracting clients,
unless the advertisement specifies a shorter period; but in no instance is the lawyer bound to conform
to the advertised fee or range of fees for a period of more than one year after the date of publication.
(j) A lawyer or firm who advertises in the public media must disclose the geographic location, by city or
town, of the lawyer's or firm's principal office. A lawyer or firm shall not advertise the existence of any
office other than the principal office unless:
(1) that other office is staffed by a lawyer at least three days a week; or
(2) the advertisement states:
(i) the days and times during which a lawyer will be present at that office, or
(ii) that meetings with lawyers will be by appointment only.
(k) A lawyer may not, directly or indirectly, pay all or a part of the cost of an advertisement in the public
media for a lawyer not in the same firm unless such advertisement discloses the name and address of
the financing lawyer, the relationship between the advertising lawyer and the financing lawyer, and
whether the advertising lawyer is likely to refer cases received through the advertisement to the
financing lawyer.
(l) If an advertising lawyer knows or should know at the time of an advertisement in the public media
that a case or matter will likely be referred to another lawyer or firm, a statement of such fact shall be
conspicuously included in such advertisement.
(m) No motto, slogan or jingle that is false or misleading may be used in any advertisement in the public
media.
(n) A lawyer shall not include in any advertisement in the public media the lawyer's association with a
lawyer referral service unless the lawyer knows or reasonably believes that the lawyer referral service
meets the requirements of Occupational Code Title 5, Subtitle B, Chapter 952.
(o) A lawyer may not advertise in the public media as part of an advertising cooperative or venture of
two or more lawyers not in the same firm unless each such advertisement:
(1) states that the advertisement is paid for by the cooperating lawyers;
(2) names each of the cooperating lawyers;
(3) sets forth conspicuously the special competency requirements required by Rule 7.04(b) of
lawyers who advertise in the public media;
(4) does not state or imply that the lawyers participating in the advertising cooperative or
venture possess professional superiority, are able to perform services in a superior manner, or
possess special competence in any area of law advertised, except that the advertisement may
contain the information permitted by Rule 7.04(b)(2); and
(5) does not otherwise violate the Texas Disciplinary Rules of Professional Conduct.
(p) Each lawyer who advertises in the public media as part of an advertising cooperative or venture shall
be individually responsible for:
(1) ensuring that each advertisement does not violate this Rule; and
(2) complying with the filing requirements of Rule 7.07.
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(q) If these rules require that specific qualifications, disclaimers or disclosures of information accompany
communications concerning a lawyer's services, the required qualifications, disclaimers or disclosures
must be presented in the same manner as the communication and with equal prominence.
(r) A lawyer who advertises on the Internet must display the statements and disclosures required by
Rule 7.04.
(a) A lawyer shall file with the staff of the Advertising Review Committee of the State Bar of Texas, no
later than the date of dissemination of an advertisement of legal services via public media, or the date
of a solicitation communication sent by any means, including social media, for the purpose of obtaining
professional employment:
(1) a copy of the advertisement or solicitation communication (including packaging if applicable)
in the form in which it appeared or will appear upon dissemination;
(2) a completed lawyer advertising and solicitation communication application; and
(3) payment to the State Bar of Texas of a fee set by the Board of Directors.
(b) If requested by the staff of the Advertising Review Committee, a lawyer shall promptly submit
information to substantiate statements or representations made or implied in any advertisement or
written, recorded, electronic, or digital solicitation communication.
Rule 7.05 Prohibited Written, Electronic, Or Digital Solicitations Communications Exempt from Filing
Requirements
(a) A lawyer shall not send, deliver, or transmit or knowingly permit or knowingly cause another person
to send, deliver, or transmit a written, audio, audio visual, digital media, recorded telephone message,
or other electronic communication to a prospective client for the purpose of obtaining professional
employment on behalf of any lawyer or law firm if:
(1) the communication involves coercion, duress, fraud, overreaching, intimidation, undue
influence, or harassment;
(2) the communication contains information prohibited by Rule 7.02 or fails to satisfy each of
the requirements of Rule 7.04(a) through (c), and (g) through (q) that would be applicable to the
communication if it were an advertisement in the public media; or
(3) the communication contains a false, fraudulent, misleading, deceptive, or unfair statement
or claim.
(b) Except as provided in paragraph (f) of this Rule, a written, electronic, or digital solicitation
communication to prospective clients for the purpose of obtaining professional employment:
(1) shall, in the case of a non electronically transmitted written communication, be plainly
marked “ADVERTISEMENT” on its first page, and on the face of the envelope or other packaging
used to transmit the communication. If the written communication is in the form of a self
mailing brochure or pamphlet, the word “ADVERTISEMENT” shall be:
(i) in a color that contrasts sharply with the background color; and
(ii) in a size of at least 3/8" vertically or three times the vertical height of the letters used
in the body of such communication, whichever is larger
(2) shall, in the case of an electronic mail message, be plainly marked “ADVERTISEMENT” in the
subject portion of the electronic mail and at the beginning of the message's text;
(3) shall not be made to resemble legal pleadings or other legal documents;
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(4) shall not reveal on the envelope or other packaging or electronic mail subject line used to
transmit the communication, or on the outside of a self mailing brochure or pamphlet, the
nature of the legal problem of the prospective client or non client; and
(5) shall disclose how the lawyer obtained the information prompting the communication to
solicit professional employment if such contact was prompted by a specific occurrence involving
the recipient of the communication, or a family member of such person(s).
(c) Except as provided in paragraph (f) of this Rule, an audio, audio visual, digital media, recorded
telephone message, or other electronic communication sent to prospective clients for the purpose of
obtaining professional employment:
(1) shall, in the case of any such communication delivered to the recipient by non electronic
means, plainly and conspicuously state in writing on the outside of any envelope or other
packaging used to transmit the communication, that it is an “ADVERTISEMENT.”
(2) shall not reveal on any such envelope or other packaging the nature of the legal problem of
the prospective client or non client;
(3) shall disclose, either in the communication itself or in accompanying transmittal message,
how the lawyer obtained the information prompting such audio, audio visual, digital media,
recorded telephone message, or other electronic communication to solicit professional
employment, if such contact was prompted by a specific occurrence involving the recipient of
the communication or a family member of such person(s);
(4) shall, in the case of a recorded audio presentation or a recorded telephone message, plainly
state that it is an advertisement prior to any other words being spoken and again at the
presentation's or message's conclusion; and
(5) shall, in the case of an audio visual or digital media presentation, plainly state that the
presentation is an advertisement;
(i) both verbally and in writing at the outset of the presentation and again at its
conclusion; and
(ii) in writing during any portion of the presentation that explains how to contact a
lawyer or law firm.
(d) All written, audio, audio visual, digital media, recorded telephone message, or other electronic
communications made to a prospective client for the purpose of obtaining professional employment of
a lawyer or law firm must be reviewed and either signed by or approved in writing by the lawyer or a
lawyer in the firm.
(e) A copy of each written, audio, audio visual, digital media, recorded telephone message, or other
electronic solicitation communication, the relevant approval thereof, and a record of the date of each
such communication; the name, address, telephone number, or electronic address to which each such
communication was sent; and the means by which each such communication was sent shall be kept by
the lawyer or firm for four years after its dissemination.
(f) The provisions of paragraphs (b) and (c) of this Rule do not apply to a written, audio, audiovisual,
digital media, recorded telephone message, or other form, of electronic solicitation communication:
(1) directed to a family member or a person with whom the lawyer had or has an attorney client
relationship;
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(2) that is not motivated by or concerned with a particular past occurrence or event or a
particular series of past occurrences or events, and also is not motivated by or concerned with
the prospective client's specific existing legal problem of which the lawyer is aware;
(3) if the lawyer's use of the communication to secure professional employment was not
significantly motivated by a desire for, or by the possibility of obtaining, pecuniary gain; or
(4) that is requested by the prospective client.
(a) The filing requirements of these rules do not extend to any of the following materials, provided those
materials comply with Rule 7.01:
(1) an advertisement in public media that contains only part or all of the following information,
(i) the name of the lawyer or firm and lawyers associated with the firm, with office
addresses, electronic addresses, telephone numbers, office and telephone service
hours, telecopier numbers, and a designation of the profession such as “attorney,”
“lawyer,” “law office,” or “firm”;
(ii) the particular areas of law in which the lawyer or firm practices or concentrates or to
which it limits its practice;
(iii) the date of admission of the lawyer or lawyers to the State Bar of Texas, to
particular federal courts, and to the bars of other jurisdictions;
(iv) the educational background of the lawyer or lawyers;
(v) technical and professional licenses granted by this state and other recognized
licensing authorities;
(vi) foreign language abilities;
(vii) particular areas of law in which one or more lawyers are certified by the Texas
Board of Legal Specialization;
(viii) identification of prepaid or group legal service plans in which the lawyer
participates;
(ix) the acceptance or nonacceptance of credit cards;
(x) any fee for initial consultation and fee schedule;
(xi) in the case of a website, links to other websites;
(xii) sponsorship by the lawyer or firm of a charitable, civic, or community program or
event, or sponsorship of a public service announcement;
(xiii) any disclosure or statement required by these rules; and
(xiv) any other information specified from time to time in orders promulgated by the
Supreme Court of Texas;
(2) an advertisement in public media that:
(i) identifies one or more lawyers or a firm as a contributor to a specified charity or as a
sponsor of a specified charitable, community, or public interest program, activity, or
event; and
(ii) contains no information about the lawyers or firm other than names of the lawyers
or firm or both, location of the law offices, and the fact of the sponsorship or
contribution;
(3) a listing or entry in a regularly published law list;
(4) an announcement card stating new or changed associations, new offices, or similar changes
relating to a lawyer or firm, or a tombstone professional card;
(5) in the case of communications sent, delivered, or transmitted to, rather than accessed by,
intended recipients, a newsletter, whether written, digital, or electronic, provided that it is sent,
delivered, or transmitted mailed only to:
(i) existing or former clients;
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(ii) other lawyers or professionals; or
(iii) members of a nonprofit organization that meets the following conditions: the
primary purposes of the organization do not include the rendition of legal services; the
recommending, furnishing, paying for, or educating persons regarding legal services is
incidental and reasonably related to the primary purposes of the organization; the
organization does not derive a financial benefit from the rendition of legal services by a
lawyer; and the person for whom the legal services are rendered, and not the
organization, is recognized as the client of the lawyer who is recommended, furnished,
or paid by the organization.

Rule 7.06 Prohibited Employment
(a) A lawyer shall not accept or continue employment in a matter when that employment was procured
by conduct prohibited by any of Rules 7.01 through 7.05, 8.04(a)(2), or 8.04(a)(9), engaged in by that
lawyer personally or by any other person whom the lawyer ordered, encouraged, or knowingly
permitted to engage in such conduct.
(b) A lawyer shall not accept or continue employment in a matter when the lawyer knows or reasonably
should know that employment was procured by conduct prohibited by any of Rules 7.01 through 7.05,
8.04(a)(2), or 8.04(a)(9), engaged in by any other person or entity that is a shareholder, partner, or
member of, an associate in, or of counsel to that lawyer's firm; or by any other person whom any of the
foregoing persons or entities ordered, encouraged, or knowingly permitted to engage in such conduct.
(c) A lawyer who has not violated paragraph (a) or (b) in accepting employment in a matter shall not
continue employment in that matter once the lawyer knows or reasonably should know that the person
procuring the lawyer's employment in the matter engaged in, or ordered, encouraged, or knowingly
permitted another to engage in, conduct prohibited by any of Rules 7.01 through 7.05, 8.04(a)(2), or
8.04(a)(9) in connection with the matter unless nothing of value is given thereafter in return for that
employment.
Rule 7.07 Filing Requirements for Public Advertisements and Written, Recorded, Electronic, or Other
Digital Solicitations
(a) Except as provided in paragraphs (c) and (e) of this Rule, a lawyer shall file with the Advertising
Review Committee of the State Bar of Texas, no later than the mailing or sending by any means,
including electronic, of a written, audio, audio visual, digital or other electronic solicitation
communication:
(1) a copy of the written, audio, audio visual, digital, or other electronic solicitation
communication being sent or to be sent to one or more prospective clients for the purpose of
obtaining professional employment, together with a representative sample of the envelopes or
other packaging in which the communications are enclosed;
(2) a completed lawyer advertising and solicitation communication application form; and
(3) a check or money order payable to the State Bar of Texas for the fee set by the Board of
Directors. Such fee shall be for the sole purpose of defraying the expense of enforcing the rules
related to such solicitations.
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(b) Except as provided in paragraph (e) of this Rule, a lawyer shall file with the Advertising Review
Committee of the State Bar of Texas, no later than the first dissemination of an advertisement in the
public media, a copy of each of the lawyer's advertisements in the public media. The filing shall include:
(1) a copy of the advertisement in the form in which it appears or will appear upon
dissemination, such as a videotape, audiotape, DVD, CD, a print copy, or a photograph of
outdoor advertising;
(2) a production script of the advertisement setting forth all words used and describing in detail
the actions, events, scenes, and background sounds used in such advertisement together with a
listing of the names and addresses of persons portrayed or heard to speak, if the advertisement
is in or will be in a form in which the advertised message is not fully revealed by a print copy or
photograph;
(3) a statement of when and where the advertisement has been, is, or will be used;
(4) a completed lawyer advertising and solicitation communication application form; and
(5) a check or money order payable to the State Bar of Texas for the fee set by the Board of
Directors. Such fee shall be for the sole purpose of defraying the expense of enforcing the rules
related to such advertisements.
(c) Except as provided in paragraph (e) of this Rule, a lawyer shall file with the Advertising Review
Committee of the State Bar of Texas no later than its first posting on the internet or other comparable
network of computers information concerning the lawyer's or lawyer's firm's website. As used in this
Rule, a “website” means a single or multiple page file, posted on a computer server, which describes a
lawyer or law firm's practice or qualifications, to which public access is provided through publication of a
uniform resource locator (URL). The filing shall include:
(1) the intended initial access page of a website;
(2) a completed lawyer advertising and solicitation communication application form; and
(3) a check or money order payable to the State Bar of Texas for the fee set by the Board of
Directors. Such fee shall be set for the sole purpose of defraying the expense of enforcing the
rules related to such websites,
(d) A lawyer who desires to secure an advance advisory opinion, referred to as a request for pre
approval, concerning compliance of a contemplated solicitation communication or advertisement may
submit to the Advertising Review Committee, not less than thirty (30) days prior to the date of first
dissemination, the material specified in paragraph (a) or (b), or the intended initial access page
submitted pursuant to paragraph (c), including the application form and required fee; provided
however, it shall not be necessary to submit a videotape or DVD if the videotape or DVD has not then
been prepared and the production script submitted reflects in detail and accurately the actions, events,
scenes, and background sounds that will be depicted or contained on such videotapes or DVDs, when
prepared, as well as the narrative transcript of the verbal and printed portions of such advertisement. If
a lawyer submits an advertisement or solicitation communication for pre approval, a finding of
noncompliance by the Advertising Review Committee is not binding in a disciplinary proceeding or
disciplinary action but a finding of compliance is binding in favor of the submitting lawyer as to all
materials actually submitted for pre approval if the representations, statements, materials, facts and
written assurances received in connection therewith are true and are not misleading. The finding of
compliance constitutes admissible evidence if offered by a party.
(e) The filing requirements of paragraphs (a), (b), and (c) do not extend to any of the following materials,
provided those materials comply with Rule 7.02(a) through (c) and, where applicable, Rule 7.04(a)
through (c):
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(1) an advertisement in the public media that contains only part or all of the following
information:
(i) the name of the lawyer or firm and lawyers associated with the firm, with office
addresses, electronic addresses, telephone numbers, office and telephone service
hours, telecopier numbers, and a designation of the profession such as “attorney”,
“lawyer”, “law office”, or “firm;”
(ii) the particular areas of law in which the lawyer or firm specializes or possesses special
competence;
(iii) the particular areas of law in which the lawyer or firm practices or concentrates or
to which it limits its practice;
(iv) the date of admission of the lawyer or lawyers to the State Bar of Texas, to
particular federal courts, and to the bars of other jurisdictions;
(v) technical and professional licenses granted by this state and other recognized
licensing authorities;
(vi) foreign language ability;
(vii) fields of law in which one or more lawyers are certified or designated, provided the
statement of this information is in compliance with Rule 7.02(a) through (c);
(viii) identification of prepaid or group legal service plans in which the lawyer
participates;
(ix) the acceptance or nonacceptance of credit cards;
(x) any fee for initial consultation and fee schedule;
(xi) other publicly available information concerning legal issues, not prepared or paid for
by the firm or any of its lawyers, such as news articles, legal articles, editorial opinions,
or other legal developments or events, such as proposed or enacted rules, regulations,
or legislation;
(xii) in the case of a website, links to other websites;
(xiii) that the lawyer or firm is a sponsor of a charitable, civic, or community program or
event, or is a sponsor of a public service announcement;
(xiv) any disclosure or statement required by these rules; and
(xv) any other information specified from time to time in orders promulgated by the
Supreme Court of Texas;
(2) an advertisement in the public media that:
(i) identifies one or more lawyers or a firm as a contributor to a specified charity or as a
sponsor of a specified charitable, community, or public interest program, activity, or
event; and
(ii) contains no information about the lawyers or firm other than names of the lawyers
or firm or both, location of the law offices, and the fact of the sponsorship or
contribution;
(3) a listing or entry in a regularly published law list;
(4) an announcement card stating new or changed associations, new offices, or similar changes
relating to a lawyer or firm, or a tombstone professional card;
(5) in the case of communications sent, delivered, or transmitted to, rather than accessed by,
intended recipients, a newsletter, whether written, digital, or electronic, provided that it is sent,
delivered, or transmitted only to:
(i) existing or former clients;
(ii) other lawyers or professionals; or
(iii) members of a nonprofit organization that meets the following conditions: the
primary purposes of the organization do not include the rendition of legal services; the
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recommending, furnishing, paying for, or educating persons regarding legal services is
incidental and reasonably related to the primary purposes of the organization; the
organization does not derive a financial benefit from the rendition of legal services by a
lawyer; and the person for whom the legal services are rendered, and not the
organization, is recognized as the client of the lawyer who is recommended, furnished,
or paid by the organization;
(6) a solicitation communication that is not motivated by or concerned with a particular past
occurrence or event or a particular series of past occurrences or events, and also is not
motivated by or concerned with the prospective client's specific existing legal problem of which
the lawyer is aware;
(7) a solicitation communication if the lawyer's use of the communication to secure professional
employment was not significantly motivated by a desire for, or by the possibility of obtaining,
pecuniary gain; or
(8) a solicitation communication that is requested by the prospective client.
(f) if requested by the Advertising Review Committee, a lawyer shall promptly submit information to
substantiate statements or representations made or implied in any advertisement in the public media or
solicitation communication by which the lawyer seeks paid professional employment.

Proposed Rules (Clean Version)
Rule 7.01 Communications Concerning a Lawyer’s Services
(a) A lawyer shall not make or sponsor a false or misleading communication about the qualifications or
services of any lawyer or law firm. Information about legal services must be truthful and non-deceptive.
A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits
a fact necessary to make the statement considered as a whole not materially misleading. A statement is
misleading if there is a substantial likelihood that it will lead a reasonable person to formulate a specific
conclusion about the lawyer or the lawyer’s services for which there is no reasonable factual foundation,
or if the statement is substantially likely to create unjustified expectations about the results the lawyer
can achieve. This Rule governs all communications about a lawyer’s services, including, but not limited
to, advertisements and solicitation communications.
(b) A lawyer may practice law under a non-misleading trade name, including a trade name that includes
the name of one or more deceased or retired members of the firm, or of a predecessor firm if there has
been a succession in the firm’s identity. A trade name may not imply a connection with a public or
charitable legal services organization or a governmental entity, or utilize the name of a non-lawyer or a
lawyer not associated with the firm. The name of a lawyer holding a public office shall not be used in
the name of a law firm, or in communications on its behalf, during any substantial period in which the
lawyer is not actively and regularly practicing with the firm. A law firm with offices in more than one
jurisdiction may use the same name or other professional designation in each jurisdiction, but
identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those
not licensed to practice in the jurisdiction where the office is located.
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(c) Any statement or disclaimer required by these rules shall be made in each language used in the
communication. However, the mere statement that a language is spoken or understood does not by
itself require a statement or disclaimer in that language.
(d) A lawyer shall not state or imply that the lawyer can achieve results by means that violate these
Rules or other law.
(e) Lawyers may state or imply that they practice in a partnership or other organization only when that is
the fact.

Rule 7.02 Communications Disseminated by Public Media
(a) A lawyer who advertises in public media shall publish or broadcast the name of at least one lawyer
who is responsible for the content of the advertisement and disclose the lawyer’s primary practice
location.
(b) A lawyer who advertises in public media may include a statement that the lawyer has been awarded
a Certificate of Special Competence by the Texas Board of Legal Specialization. A lawyer may
communicate the fact that the lawyer does or does not practice in particular fields of law.
(c) If an advertisement by a lawyer discloses willingness, or potential willingness, to render services on a
contingent fee basis, the advertisement must state whether the client will be obligated to pay for other
expenses, such as costs of litigation.
(d) A lawyer who advertises in public media a specific fee or range of fees for a particular service shall
conform to the advertised fee or range of fees for the period during which the advertisement is
reasonably expected to be in circulation or otherwise expected to be effective in attracting clients,
unless the advertisement specifies a shorter period. However, a lawyer is not bound to conform to the
advertised fee or range of fees for a period of more than one year after the date of publication, unless
the lawyer has expressly promised to do so.

Rule 7.03 Solicitation of Paid Professional Employment
(a) The following definitions apply to this rule:
(1) “Regulated telephone, social media, or other electronic contact” means any telephone, social
media, or electronic communication initiated by a lawyer, or by any person acting on behalf of a
lawyer, that involves communication in a live or electronically interactive manner.
(2) “Solicitation” or “solicit” denotes a communication initiated by or on behalf of a lawyer or
law firm that is directed to a specific person the lawyer knows or reasonably should know needs
legal services in a particular matter and that offers to provide, or reasonably can be understood
as offering to provide, legal services for that matter.
(b) A lawyer shall not, for pecuniary gain, solicit through in-person contact, or through regulated
telephone, social media, or electronic communication, professional employment from a non-client
who has not sought the lawyer’s advice or employment, unless the target of the solicitation is:
(1) a lawyer,
(2) a person who has a family, close personal, or prior business or professional
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relationship with the lawyer, or
(3) a person who is known by the lawyer to be an experienced user of the type of legal
services involved for business matters.
(c) A lawyer shall not send, deliver, or transmit, or knowingly permit or cause another person to send,
deliver, or transmit, a written, audio, audiovisual, digital media, recorded telephone message, or other
electronic communication to a prospective client, if:
(1) the communication involves coercion, duress, overreaching, intimidation, or undue
influence;
(2) the communication is designed to resemble legal pleadings or other legal documents; or
(3) the communication is not plainly marked or clearly designated an “ADVERTISEMENT” unless
the target of the solicitation is:
(i) a lawyer
(ii) a person who has a family, close personal, or prior business or professional
relationship with the lawyer, or
(iii) a person who is known by the lawyer to be an experienced user of the type of legal
services involved for business matters.
(d) A lawyer shall not pay, give, or offer to pay or give, anything of value to a person not licensed to
practice law for soliciting or referring prospective clients for paid professional employment, except
nominal gifts given as an expression of appreciation that are neither intended nor reasonably expected
to be a form of compensation for recommending a lawyer’s services. This Rule does not prohibit a
lawyer from paying reasonable fees for advertising and public relations services or the usual charges of a
lawyer referral service that meets the requirements of Occupations Code Title 5, Subtitle B, Chapter 952.
(e) Except as otherwise permitted, a lawyer shall not, for the purpose of securing professional
employment, pay, give, or advance, or offer to pay, give, or advance, anything of value to a prospective
client, other than actual litigation expenses or financial assistance expressly permitted by law.
(f) This Rule does not prohibit communications authorized by law, such as notice to members of a class
in class action litigation.

Rule 7.04 Filing Requirements for Public Advertisements and Written, Recorded, Electronic, or Other
Digital Solicitations
(a) A lawyer shall file with the staff of the Advertising Review Committee of the State Bar of Texas, no
later than the date of dissemination of an advertisement of legal services via public media, or the date
of a solicitation communication sent by any means, including social media, for the purpose of obtaining
professional employment:
(1) a copy of the advertisement or solicitation communication (including packaging if applicable)
in the form in which it appeared or will appear upon dissemination;
(2) a completed lawyer advertising and solicitation communication application; and
(3) payment to the State Bar of Texas of a fee set by the Board of Directors.
(b) If requested by the staff of the Advertising Review Committee, a lawyer shall promptly submit
information to substantiate statements or representations made or implied in any advertisement or
written, recorded, electronic, or digital solicitation communication.
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Rule 7.05 Communications Exempt from Filing Requirements
(a) The filing requirements of these rules do not extend to any of the following materials, provided those
materials comply with Rule 7.01:
(1) an advertisement in public media that contains only part or all of the following information,
(i) the name of the lawyer or firm and lawyers associated with the firm, with office
addresses, electronic addresses, telephone numbers, office and telephone service
hours, telecopier numbers, and a designation of the profession such as “attorney,”
“lawyer,” “law office,” or “firm”;
(ii) the particular areas of law in which the lawyer or firm practices or concentrates or to
which it limits its practice;
(iii) the date of admission of the lawyer or lawyers to the State Bar of Texas, to
particular federal courts, and to the bars of other jurisdictions;
(iv) the educational background of the lawyer or lawyers;
(v) technical and professional licenses granted by this state and other recognized
licensing authorities;
(vi) foreign language abilities;
(vii) particular areas of law in which one or more lawyers are certified by the Texas
Board of Legal Specialization;
(viii) identification of prepaid or group legal service plans in which the lawyer
participates;
(ix) the acceptance or nonacceptance of credit cards;
(x) any fee for initial consultation and fee schedule;
(xi) in the case of a website, links to other websites;
(xii) sponsorship by the lawyer or firm of a charitable, civic, or community program or
event, or sponsorship of a public service announcement;
(xiii) any disclosure or statement required by these rules; and
(xiv) any other information specified from time to time in orders promulgated by the
Supreme Court of Texas;
(2) an advertisement in public media that:
(i) identifies one or more lawyers or a firm as a contributor to a specified charity or as a
sponsor of a specified charitable, community, or public interest program, activity, or
event; and
(ii) contains no information about the lawyers or firm other than names of the lawyers
or firm or both, location of the law offices, and the fact of the sponsorship or
contribution;
(3) a listing or entry in a regularly published law list;
(4) an announcement card stating new or changed associations, new offices, or similar changes
relating to a lawyer or firm, or a tombstone professional card;
(5) in the case of communications sent, delivered, or transmitted to, rather than accessed by,
intended recipients, a newsletter, whether written, digital, or electronic, provided that it is sent,
delivered, or transmitted mailed only to:
(i) existing or former clients;
(ii) other lawyers or professionals; or
(iii) members of a nonprofit organization that meets the following conditions: the
primary purposes of the organization do not include the rendition of legal services; the
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recommending, furnishing, paying for, or educating persons regarding legal services is
incidental and reasonably related to the primary purposes of the organization; the
organization does not derive a financial benefit from the rendition of legal services by a
lawyer; and the person for whom the legal services are rendered, and not the
organization, is recognized as the client of the lawyer who is recommended, furnished,
or paid by the organization.

Rule 7.06 Prohibited Employment
(a) A lawyer shall not accept or continue employment in a matter when that employment was procured
by conduct prohibited by any of Rules 7.01 through 7.05, 8.04(a)(2), or 8.04(a)(9), engaged in by that
lawyer personally or by any other person whom the lawyer ordered, encouraged, or knowingly
permitted to engage in such conduct.
(b) A lawyer shall not accept or continue employment in a matter when the lawyer knows or reasonably
should know that employment was procured by conduct prohibited by any of Rules 7.01 through 7.05,
8.04(a)(2), or 8.04(a)(9), engaged in by any other person or entity that is a shareholder, partner, or
member of, an associate in, or of counsel to that lawyer's firm; or by any other person whom any of the
foregoing persons or entities ordered, encouraged, or knowingly permitted to engage in such conduct.
(c) A lawyer who has not violated paragraph (a) or (b) in accepting employment in a matter shall not
continue employment in that matter once the lawyer knows or reasonably should know that the person
procuring the lawyer's employment in the matter engaged in, or ordered, encouraged, or knowingly
permitted another to engage in, conduct prohibited by any of Rules 7.01 through 7.05, 8.04(a)(2), or
8.04(a)(9) in connection with the matter unless nothing of value is given thereafter in return for that
employment.

[7.07 DELETED]
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Committee on Disciplinary Rules and Referenda
Overview of Public Comments on Proposed Changes to Rule 1.01
As of April 10, 2019
The Committee on Disciplinary Rules and Referenda (CDRR) published proposed changes to Rule
1.01 (Competent and Diligent Representation), Texas Disciplinary Rules of Professional Conduct,
in the Texas Bar Journal (March 1, 2019) and the Texas Register (March 1, 2019). The CDRR
provided two months for public comments on the proposed rule changes and will continue to
accept public comments through May 1, 2019.
As of April 10, 2019, 38 public comments were received. Those comments are included in the
following pages.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Rule 1.01 Proposed changes
Friday, March 01, 2019 4:06:23 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Douglas

Last Name

Mclallen

Email
Member

Yes

Barcard

00788025

Feedback
Subject

Rule 1.01 Proposed changes

Comments
This looks like a solution looking for a problem. Moreover, "reasonable diligence and promptness" is
vague and subject to abuse.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comment on Rule 1.01
Friday, March 01, 2019 4:15:09 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Lena

Last Name

Roberts

Email
Member

Yes

Barcard

24041763

Feedback
Subject

Comment on Rule 1.01

Comments
I like the change, and hopefully the new rules will be enforced. I've seen too many bad lawyers hurt
too many good people and get away with it!
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Changes to Disciplinary Rule 1.01
Friday, March 01, 2019 4:19:25 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Aaron

Last Name

Martinez

Email
Member

Yes

Barcard

24068629

Feedback
Subject

Proposed Changes to Disciplinary Rule 1.01

Comments
I believe the proposed changes are largely unnecessary. The rule as is already requires a lawyer not
to take on matters he or she know he or she is not competent to undertake, and to not neglect
clients. Adding this extra layer would only make it easier for disgruntled clients to make frivolous
disciplinary complaints against lawyers for not possessing the "legal knowledge, skill, thoroughness
and preparation reasonably necessary for the representation," even though they may have no idea
what that means and are just unhappy with their results. Disgruntled clients could also use the
proposed promptness subpart to again, make our lives miserable with disciplinary complaints, but
there is more here. They could use it to try to force lawyers into unnecessary reporting
requirements, or argue in malpractice cases that the lawyer "failed to adequately report" or
something similar. Perhaps if these were more aspirational than mandatory, they would be fine. Or
perhaps simply a definition of what competent representation is would work. But as-is, they are
superfluous and have the potential to create more problems than they are worth. Let's not go there
in my opinion.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Rule 1.01. Competent and Diligent Representation
Friday, March 01, 2019 4:20:55 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Richard

Last Name

Schell

Email
Member

Yes

Barcard

17736780

Feedback
Subject

Rule 1.01. Competent and Diligent Representation

Comments
The use of the word "signifies" in section (e) makes no sense. If anything, inattention signifies
neglect, not the other way around.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes to Rule 1.01. Competent and Diligent Representation
Friday, March 01, 2019 4:23:41 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Michael

Last Name

Farmer

Email
Member

Yes

Barcard

06823100

Feedback
Subject

Proposed changes to Rule 1.01. Competent and Diligent Representation

Comments
Proposed additions 1.01 (a) and (b) are unnecessary because they are implicit in our duty as an
attorney. Also, new (b) is just a restatement of old (b). No change is required.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Change to 1.01--add professionalism/civility
Friday, March 01, 2019 4:24:41 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Jessica

Last Name

Wortham

Email
Member

Yes

Barcard

24081488

Feedback
Subject

Proposed Change to 1.01--add professionalism/civility

Comments
May we please amend 1.01(b) to say: "(b) A lawyer shall act with reasonable diligence and
promptness while maintaining professionalism and civility towards others while representing a client."
As a young female attorney, I have witnessed countless attorneys behave unprofessionally in the
courtroom on "behalf of a client." They bully others, harass, threaten, and attempt to intimidate
others in order to get a better deal for their client. There is no need to throw away basic manners
and civility in the name of employment. It gives our profession a bad name.
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From:
To:
Subject:
Date:

cdrr
Re: Seeking Comments on Proposed Changes to Rule 1.01
Friday, March 01, 2019 4:30:06 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
I have no changes or suggestions to proposed Rule 1.01 changes.
Sincerely,
Law Office of Stephen P. Krupp, PLLC
Cell:
Office: 573.317.4336
Sent from my iPhone
*********************************
This email and any attachments contain privileged and confidential information intended only for the use
of the addressee(s). If you are not an intended recipient of this email, you are hereby notified that any
dissemination, copying or use of information within it is strictly prohibited. If you received this email in
error or without authorization, please notify me immediately by reply e-mail and permanently delete all
copies of the e-mail and any attachments.
*********************************
On Mar 1, 2019, at 3:58 PM, State Bar of Texas - CDRR <cdrr@texasbar.com> wrote:
State Bar of Texas

Proposed Changes to Rule 1.01
Public Comments Sought
Rule 1.01. Competent and Diligent Representation
The Committee on Disciplinary Rules and Referenda (CDRR) has published proposed changes to
Rule 1.01 (Competent and Diligent Representation). The proposed changes were also published in
the (March) Texas Bar Journal and the (March 1) Texas Register. A public hearing on the proposed
rule will be held at 10:30 a.m. on April 18, 2019, at the Texas Law Center in Austin.
The Committee will accept comments concerning the proposed rule changes through May 1, 2019.
Comments can be submitted here.
The CDRR is responsible for overseeing the initial process for proposing a change or addition to the
disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/CDRR.
To subscribe to email updates, including notices of public hearings and published rules for comment,
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click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comments on published proposed changes to Rule 1.01 (Competent and Diligent
Representation)
Friday, March 01, 2019 4:37:42 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Shenila

Last Name

Momin

Email
Member

Yes

Barcard

24003788

Feedback
Subject Comments on published proposed changes to Rule 1.01 (Competent and Diligent
Representation)

Comments
The addition of the following paragraph: (b) A lawyer shall act with reasonable diligence and
promptness in representing a client. This addition will cause undue burden on attorneys where
clients have certain expectations on the term promptness. How would "promptness" be defined?
Missing deadlines? Causing harm? Additionally, the legal field is vast where this term would mean
something different in different fields of practice. i.e. immigration law? commercial law?
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Changes to Rule 1.01
Friday, March 01, 2019 4:47:58 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

christopher

Last Name

below

Email
Member

Yes

Barcard

24045477

Feedback
Subject

Proposed Changes to Rule 1.01

Comments
I am a solo practitioner with a general law practice. I have some concerns about the language in the
proposed Rule 1.01 that reads as follows: (a) A lawyer shall provide competent representation to a
client. Competent representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation. Would proposed change in the rule preclude a young,
less experienced solo attorney, from taking the representation of a client? I know many young
attorney's sign cases up and bring in more experienced senior attorney's to also represent the client
allowing the young attorney to learn from the senior attorney. In my opinion this is a practice that
makes for better attorneys for the benefit of all clients. How can a young attorney, with limited
experience, satisfy the requirement of legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation. Allowing an exception under my example would satisfy
this requirement and add to the improvement for better attorneys. If I am way off in this, please
disregard my comment. Reading the proposed change made me think of when I was a young
attorney getting my feet wet.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes to Rule 1.01
Friday, March 01, 2019 5:08:01 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Sim

Last Name

Israeloff

Email
Member

Yes

Barcard

10435380

Feedback
Subject

Proposed changes to Rule 1.01

Comments
I am strongly opposed to the proposed changes to Rule 1.01. The proposed amendments are
laudatory and aspirational for being a good lawyer, but they are not needed and will create
unintended consequences. I am not aware of a problem with the current rule. The changes appear
to be a solution in search of a problem. Adding new obligations in the rule will have the undesirable
effect of adding fuel to malpractice claims against lawyers. Under the new rules a plaintiff suing a
lawyer will add every element of the new rules to the list of failures by the lawyer defendant. While
the disciplinary rules state that they do not create common law standards of care for civil lawsuit
purposes, that's exactly how they are used in practice. Plaintiff experts in legal malpractice cases
routinely refer to the DRs as setting out the standard of care for attorneys. The new rules will permit
more claims against attorneys. The listing of specific elements that constitute competent
representation, including legal knowledge, skill, thoroughness and preparation, adds four areas for
future dispute, debate and litigation both as to grievances and as to legal malpractice claims. What is
"knowledge" and how much do you need, etc. Every word is vague and undefined and will lead to
confusion and disagreement. It is better to simply leave the current rule and its reference to not
taking a case that is "beyond the lawyer's competence" and whatever gloss or precedent has
developed over those words up to this time, rather than attempting to redefine, with vague terms
that will invite mischief and litigation, what it means to bring competent and diligent representation.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Rule 1.01 Proposed Change
Friday, March 01, 2019 5:21:03 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

David

Last Name

Aronofsky

Email
Member

Yes

Barcard

01355500

Feedback
Subject

Rule 1.01 Proposed Change

Comments
This is a very good change linguistically because it codifies what most experienced attorneys already
know are the intent and spirit of Tule 1.01
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Changes to Rule 1.01, Disciplinary Rules
Friday, March 01, 2019 5:29:49 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Elliott

Last Name

Klein

Email
Member

Yes

Barcard

11557300

Feedback
Subject

Proposed Changes to Rule 1.01, Disciplinary Rules

Comments
Dear Sirs; I feel the proposed changes adds nothing significant to the current rule. Any argument
that it has value is equivalent to counting counting angels on a pinhead. Elliott Klein
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Unnecessary changes
Friday, March 01, 2019 5:30:50 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Brian

Last Name

Miller

Email
Member

Yes

Barcard

24004607

Feedback
Subject

Unnecessary changes

Comments
Part (c) of the proposed amended rule is inconsistent with Part (a). Part (c), which is in the existing
rule, already states a competency requirement and provides two exceptions. Part (a) appears to
impose a competency requirement without exceptions. The two exceptions, however, are important
to providing access to justice. The first exception helps ensure that we have an ample number of
lawyers, in appropriate price ranges and distributed through various communities, to provide legal
assistance to clients. The second exception helps ensure the availability of emergency legal
assistance. In addition, Part (d) of the proposed amended rule is inconsistent with Part (b). One
provision imposes a conscious-disregard standard while the other imposes a simple-negligence
standard. Unless the conscious-disregard standard has proven unworkable, we should stay with that
standard for attorney disciplinary proceedings. At the very least, a simple-negligence standard should
incorporate the concepts of duty and causation that we see in malpractice suits, so that we prevent
harmless and fixable mistakes from being the basis of disciplinary proceedings.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: CDDr 1.01 proposed changes
Friday, March 01, 2019 5:33:21 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Eric

Last Name

Bayne

Email
Member

Yes

Barcard

00792947

Feedback
Subject

CDDr 1.01 proposed changes

Comments
I'm all for competent representation. I think the affirmative duty in proposed 1.01(a) subsumes the
remainder of the rule. I'd delete the surplusage and make proposed 1.01(a) simply Rule 1.01.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Rule Change TDRPC 1.01
Friday, March 01, 2019 5:41:37 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Dane

Last Name

OBrien

Email
Member

Yes

Barcard

24090302

Feedback
Subject

Proposed Rule Change TDRPC 1.01

Comments
Our client base like any other has a right to expect competant and diligent service in all things that
we do. This concept is even more crucial in our profession because of the huge impacts potentially
from anything less. Attorneys charge a premium and our clients should expect our service to be more
than appropiate and of value... this is often not the case and often attorneys accept cases they are
not competant to accept or fail to put in the work and attention it requires. While I appreciate the
committees desire to update a rule badly in need of it, but fail to see how this updated verbage
(merely rearraging vague words and phrases) adds any more clarity to what was already a vague
and ill defined area already. In fact, the new version serves to remove almost everything that help to
explain all the vague terms in the rule to provide some small clarity. I understand that as
professionals there is a desire to protect our members, but to do by writing rules that would be
almost impossible to prove liability under seems a poor way to go about it in the long run. One must
simply imagine (or apply one of any number of outstanding complaints that currently exist) a
scenario where this rule is violated sufficiently that it could be shown... would a wronged client ever
reaaonably be able to define and reach this threshold under this rewrite... I think it unlikely except
either in the RICHEST or most blatant/aggregious of circumstances. I think as a tool thet seeks to
manage member conduct and protect clients from predatory practitioners it is a fail.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Changes to rule 1.01
Friday, March 01, 2019 5:41:38 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Gail

Last Name

Deml

Email
Member

Yes

Barcard

16286950

Feedback
Subject

Changes to rule 1.01

Comments
The following proposed provision is ambiguous on its face: (e)(c) As used in this Rule, “neglect”
signifies inattentiveness involving a conscious disregard for the responsibilities owed to a client or
clients. "Conscious disregard" is more than mere "inattentiveness." By putting both terms together in
the same sentence, it is inherently ambiguous. Why not just say: "neglect" is more than mere
inattentiveness and involves a conscious disregard for the responsibilities owed to a client or clients.
-- OR -- "neglect" involves a conscious disregard for the responsibilities owed to a client or clients.
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From:
To:
Subject:
Date:

cdrr
Re: Seeking Comments on Proposed Changes to Rule 1.01
Friday, March 01, 2019 5:43:57 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
I resigned from the ABA for the same reason! Burl Jacks
Sent from my iPad
On Mar 1, 2019, at 4:03 PM, State Bar of Texas - CDRR <cdrr@texasbar.com> wrote:
State Bar of Texas

Proposed Changes to Rule 1.01
Public Comments Sought
Rule 1.01. Competent and Diligent Representation
The Committee on Disciplinary Rules and Referenda (CDRR) has published proposed changes to
Rule 1.01 (Competent and Diligent Representation). The proposed changes were also published in
the (March) Texas Bar Journal and the (March 1) Texas Register. A public hearing on the proposed
rule will be held at 10:30 a.m. on April 18, 2019, at the Texas Law Center in Austin.
The Committee will accept comments concerning the proposed rule changes through May 1, 2019.
Comments can be submitted here.
The CDRR is responsible for overseeing the initial process for proposing a change or addition to the
disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/CDRR.
To subscribe to email updates, including notices of public hearings and published rules for comment,
click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
Re: Seeking Comments on Proposed Changes to Rule 1.01
Friday, March 01, 2019 6:24:31 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Why is there a movement to change this rule? That information would be helpful. It appears that the
proposed changes are already covered in other rules. More information in these areas would be helpful.
_________________________________
Peter A. Schulte
Schulte & Apgar, PLLC
4131 N Central Exwy Ste 680
Dallas, Texas 75204
Ofc: 214.521.2200
Fax: 214.276.1661
www.PeteSchulte.com
Sent from my iPhone... Please pardon any grammatical and/or spelling mistakes...
On Mar 1, 2019, at 15:58, State Bar of Texas - CDRR <cdrr@texasbar.com> wrote:
State Bar of Texas

Proposed Changes to Rule 1.01
Public Comments Sought
Rule 1.01. Competent and Diligent Representation
The Committee on Disciplinary Rules and Referenda (CDRR) has published proposed changes to
Rule 1.01 (Competent and Diligent Representation). The proposed changes were also published in
the (March) Texas Bar Journal and the (March 1) Texas Register. A public hearing on the proposed
rule will be held at 10:30 a.m. on April 18, 2019, at the Texas Law Center in Austin.
The Committee will accept comments concerning the proposed rule changes through May 1, 2019.
Comments can be submitted here.
The CDRR is responsible for overseeing the initial process for proposing a change or addition to the
disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/CDRR.
To subscribe to email updates, including notices of public hearings and published rules for comment,
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click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Public Comment on Proposed change to Rule 1.01
Saturday, March 02, 2019 9:45:47 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

BRENT

Last Name

MORGAN

Email
Member

Yes

Barcard

24051084

Feedback
Subject

Public Comment on Proposed change to Rule 1.01

Comments
The proposed rule change to 1.01 is inappropriate and clearly written by someone who has never
represented indigent, career-criminal defendants or those with unrealistic expectations of what an
attorney does. If this is made a rule, I will expect to get those of my court-appointed clients and
divorce clients who believe adultery=I get everything will be filing a grievance and citing this rule.
For example, if I have a jury returns a verdict of "guilty" on a client, I will expect to get a grievance
now because I didn't have the "skill" to get a "not guilty". If my client is not award custody of their
minor child, then I will get a grievance because my "skills" were not sufficient to garner custody. I
cannot tell you the number of people who come in my office to complain about how "bad" their
previous attorney was when really it was the facts of the case. Whether these grievances have merit
or not is beside the point. I will have to waste precious time in answering these grievances and
having to explain every decision I have ever made in every case. Do NOT add such a vague,
unnecessary addition to the Rules of Professional Conduct.
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From:
To:
Subject:
Date:

cdrr
Re: Seeking Comments on Proposed Changes to Rule 1.01
Saturday, March 02, 2019 10:51:38 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Where can I find the Committee rationale for the proposed changes?
Thanks,
Danny Hardesty
Tx. Bar No. 08957400
On Fri, Mar 1, 2019 at 4:04 PM State Bar of Texas - CDRR <cdrr@texasbar.com> wrote:
State Bar of Texas

Proposed Changes to Rule 1.01
Public Comments Sought
Rule 1.01. Competent and Diligent Representation
The Committee on Disciplinary Rules and Referenda (CDRR) has published proposed changes to
Rule 1.01 (Competent and Diligent Representation). The proposed changes were also published in
the (March) Texas Bar Journal and the (March 1) Texas Register. A public hearing on the proposed
rule will be held at 10:30 a.m. on April 18, 2019, at the Texas Law Center in Austin.
The Committee will accept comments concerning the proposed rule changes through May 1, 2019.
Comments can be submitted here.
The CDRR is responsible for overseeing the initial process for proposing a change or addition to the
disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/CDRR.
To subscribe to email updates, including notices of public hearings and published rules for comment,
click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
RE: [EXTERNAL] Seeking Comments on Proposed Changes to Rule 1.01
Saturday, March 02, 2019 5:17:27 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Approved.
From: State Bar of Texas - CDRR [mailto:cdrr@texasbar.com]
Sent: Friday, March 01, 2019 3:59 PM
To: Gills, Kirk B.
Subject: [EXTERNAL] Seeking Comments on Proposed Changes to Rule 1.01

State Bar of Texas

Proposed Changes to Rule 1.01
Public Comments Sought
Rule 1.01. Competent and Diligent Representation
The Committee on Disciplinary Rules and Referenda (CDRR) has published proposed changes to
Rule 1.01 (Competent and Diligent Representation). The proposed changes were also published in
the (March) Texas Bar Journal and the (March 1) Texas Register. A public hearing on the proposed
rule will be held at 10:30 a.m. on April 18, 2019, at the Texas Law Center in Austin.
The Committee will accept comments concerning the proposed rule changes through May 1, 2019.
Comments can be submitted here.
The CDRR is responsible for overseeing the initial process for proposing a change or addition to the
disciplinary rules (Gov't Code § 81.0873). For more information, go to texasbar.com/CDRR.
To subscribe to email updates, including notices of public hearings and published rules for comment,
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click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed changes to Rule 1.01
Sunday, March 03, 2019 1:54:07 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

James

Last Name

Drummond

Email
Member

Yes

Barcard

24081380

Feedback
Subject

Proposed changes to Rule 1.01

Comments
The proposed changes should be adopted. The changes have been implicit heretofore, but making
them explicit helps the public know what is expected and what they are entitled to in the matter of
Representation.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed rules changes - Disciplinary Rule 1.01
Sunday, March 03, 2019 3:32:30 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Matt

Last Name

McKool

Email
Member

Yes

Barcard

13731600

Feedback
Subject

Proposed rules changes - Disciplinary Rule 1.01

Comments
I do not see the need for these changes. The existing rule includes the same requirements as the
existing rule: diligence, promptness, knowledge, skill, thoroughness, and preparation are part of the
rule already. (e.g. neglect and fail to carry out obligations completely) neglect is also defined.
Neglect is also defined and would include the same elements. In addition, these terms (diligence,
promptness, knowledge, skill, thoroughness, and preparation) are vague and subject to overly broad
subjective connotations whereupon reasonable minds may differ. This would subject attorneys to a
myriad of specious and questionable complaints. Many clients feel wrongs when the attorney fails to
follow the client's perceived obligations or act with urgency as to every detail. Also many client's
often blame the attorney for any setback or loss. These changes would invariably provide an
ambiguous standard resulting in a global catch-all basis for all complaints (founded and unfounded)
and lead to a surge of unfounded complaints.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Regarding Proposed Changes to Rule 1.01
Sunday, March 03, 2019 3:38:46 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Melissa

Last Name

Wheeler

Email
Member

Yes

Barcard

24104437

Feedback
Subject

Regarding Proposed Changes to Rule 1.01

Comments
I am support of the proposed rule. I hope that whatever version of the rule results from these
meetings includes proposed section (b), which provides "a lawyer shall act with reasonable diligence
and promptness in representing a client." The reasonability standard proposed here is important to
me because of the volume of my cases — each client, of course, deserves competent and zealous
representation, but the reality is that sometimes I have to prioritize one case over another for a short
time while due dates approach.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Rule 1.01
Monday, March 04, 2019 10:37:16 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Roger

Last Name

Hughes

Email
Member

Yes

Barcard

10229500

Feedback
Subject

Proposed Rule 1.01

Comments
I do not understand the need for this change. I am unaware of a similar change to ABA model code.
Further, I question the wisdom of making 'competence' grounds for discipline. This opens the door to
mere professional negligence as grounds for discipline. The proposed duty to provide 'competent
representation' goes beyond just having the skills, etc., to do the job -- it will extend the wisdom of
decisions. No one defends incompetence, but do we want the grievance procedure to be mired in
claims over nothing more than negligence in judgment? The other rules have fairly precise or
objective standards to know when a violation occurs. Trying to determine when representation is
competent is a vague standard for imposing sanctions. Finally, this change will be allow arguments
that the Rules apply to determine negligence in civil malpractice cases, which so far has not been the
law.
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[Harry L. Tindall Submission 3.4.19]

Rule 1.01. Competent and Diligent Representation
(a) A lawyer shall provide competent representation to a client.
Competent representation requires the legal knowledge, skill,
thoroughness and preparation reasonably necessary for the
representation.
(b) A lawyer shall act with reasonable diligence and promptness in
representing a client.
(c)(a) A lawyer shall not accept or continue employment in a legal
matter which the lawyer knows or should know is beyond the lawyer’s
competence of the lawyer, unless:
(1) another lawyer who is competent to handle the matter is, with
the prior informed consent of the client, associated in the matter; or
(2) the advice or assistance of the lawyer is reasonably required in
an emergency and the lawyer limits the advice and assistance to that
which is reasonably necessary in the circumstances.
(d)(b) In representing a client, a lawyer shall not: (1) neglect a legal
matter entrusted to the lawyer; or (2) frequently fail to carry out
completely the obligations that the lawyer owes to a client or clients.
(e)(c) As used in this Rule subsection, “neglect” signifies means
inattentiveness involving a conscious disregard for the responsibilities
owed to a client or clients.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Changes to Rule 1.01
Monday, March 04, 2019 4:44:52 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Toysha

Last Name

Jones Martin

Email
Member

Yes

Barcard

24004726

Feedback
Subject

Proposed Changes to Rule 1.01

Comments
Where can I find additional information regarding the basis for the proposed changes? What does
the committee hope to capture by adding the additional language? Is this intended to address
competencies such as understanding of technology?
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Changes to Rule 1.01
Tuesday, March 05, 2019 11:48:00 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Phillip

Last Name

Herr

Email
Member

Yes

Barcard

24038956

Feedback
Subject

Proposed Changes to Rule 1.01

Comments
Dear Sir or Madam, I disagree with this revision by the committee. The mandatory language of "
(a)...shall provide competent representation to a client. and (b) A lawyer shall act with reasonable
diligence and promptness in representing a client." This language would make it easier to sue
lawyers for malpractice. The previous language has been used for probably 15 years. I do not see a
reason to change it. This proposal would make it easier for the public to sue lawyers. By including
this added "shall" language in the Texas Disciplinary Rules of Professional Conduct, it (i) makes it
easier for the public to sue lawyers; and (ii) creates another standard of care for lawyers to follow
by. Sincerely, Phillip M. Herr
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comment on Propose amendment to Rule 1.01
Thursday, March 07, 2019 3:15:36 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Frederick

Last Name

Moss

Email
Member

Yes

Barcard

14583400

Feedback
Subject

Comment on Propose amendment to Rule 1.01

Comments
Now that the Tx Sup Ct has added technological competence to comment 8, I have no issues with
the proposed rule amendment. It puts Texas in line with the Model Rules and most other states.
With multi-jurisdictional practice common today, states should strive for uniformity. Also, it is good to
move the definition of "competence" from the comment to the rule, as it is not in the "Terminology"
section. However, I suggest that the final subsection's definition of "neglect" is confusing and selfcontradictory. One cannot be both "inattentive" to (unaware of) a responsibility and consciously
disregard it at the same time. The words "inattentiveness involving" should be deleted.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comments on changes to Rule 1.01 - Competent and Diligent Representation
Friday, March 08, 2019 12:39:19 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

jerry

Last Name

suva

Email
Member

Yes

Barcard

24060690

Feedback
Subject

Comments on changes to Rule 1.01 - Competent and Diligent Representation

Comments
Hello, I reviewed the proposed additions to Rule 1.01. I find these to be largely redundant with
previous section (b), which says that a lawyer will not neglect a legal matter or frequently fail to
carry out completely the obligations owed. The only new aspect of the amendments appears to be a
strict scrutiny as-applied to the diligence and promptness. It smells like a colorable ethics complaint
could now be made by not returning an overlooked e-mail, or only after returning from spring break.
Thank you, Jerry Suva
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: proposed rule 1.01
Monday, March 11, 2019 10:54:44 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Mark

Last Name

White

Email
Member

Yes

Barcard

21317900

Feedback
Subject

proposed rule 1.01

Comments
I'm pretty concerned that section (a) of this new rule will be difficult to manage. The ability to file a
grievance over lack of knowledge, skill, thoroughness and preparation could turn the grievance
system into a malpractice forum. I'm wondering whether a comment has been drafted for this rule to
give us further guidance. Could someone let me know please? mdw
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: proposed changes to Rule 1.01
Friday, March 15, 2019 12:45:57 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Tom

Last Name

Gray

Email
Member

Yes

Barcard

08329400

Feedback
Subject

proposed changes to Rule 1.01

Comments
I am sure that you have considered that the uncertainties wrought by an unnecessary change can
have unintended consequences. That is what I fear here. There are intense pressures being applied
for lawyers to do more pro bono services, including providing limited scope representation. I fear
that this change will have a chilling effect on lawyers efforts to expand the scope of their assistance.
I also see where an attorney might elect to not take on matters where the level of representation is
geared to what the client can afford. If I have to demonstrate that I have rendered the same level of
"legal knowledge, skill, thoroughness and preparation" regardless of the level of payment, then I
simply avoid representing anyone that cannot pay for full services. Moreover, I fail to see what the
change adds to what is already required. How is (b) fundamentally different that what is now (b)(1)
(which becomes (d)(1). It seems to simply restate it as a positive. Maybe it changes the burden of
persuasion in a disciplinary action? And the new (b) seems to be inconsistent with the new (d)(2),
previously (b)(2). The old provision allowed for some forgivable sins, but the new provision seems to
impose absolute liability. Is that type of internal conflict within the code really helpful to the public or
the profession? I am sure that if I was privy to all the committees discussion about the need for this
modification I would understand it better but I am looking at it from trying to apply it without that
insight and knowledge, as would any attorney in practice. In summary, I do not see the need for the
change, I do not see what it is supposed to accomplish, and I fear that it will have the unintended
consequence of driving attorneys away from preforming marginal or pro bono services. Respectfully,
Tom Gray
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed change to DR 1.01
Monday, April 01, 2019 10:52:49 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Robert

Last Name

Kisselburgh

Email
Member

Yes

Barcard

11538750

Feedback
Subject

Proposed change to DR 1.01

Comments
I believe the proposed changes are unnecessary. The current 1.01a and 1.01b cover competence in
handling a matter and not neglecting a case. The proposed changes do nothing other than adding
vagueness to attorneys practicing law. The legal practice is not a cookie-cutter operation where
every case can be handled the same and if a lawyer is really neglecting a case and not pursuing it on
his/her client's behalf, DR 1.01b addresses that issue.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Rule 1.01
Monday, April 01, 2019 11:03:25 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

James

Last Name

Nickell

Email
Member

Yes

Barcard

15012800

Feedback
Subject

Rule 1.01

Comments
The proposed changes do nothing other than establish a couple of subjective standards with which
second guess an attorney's efforts on behalf of his/her client.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comments on 6.05 & 1.01
Monday, April 01, 2019 11:16:03 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Richard

Last Name

Stucky

Email
Member

Yes

Barcard

24041986

Feedback
Subject

Comments on 6.05 & 1.01

Comments
I think the change to 6.05 is overbroad. I understand the intent, but a conflict is a conflict. The way I
read the proposed change is that it takes the client out of the conflict decision making, and lawyers
are making the decision for them. Change to 1.01 - I believe the change is too vague and
unnecessary. "competent" and acting with "reasonable diligence and promptness" is
vague/overbroad and not defined.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Rule 1.01
Monday, April 01, 2019 1:19:47 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Arnold

Last Name

Hayden

Email
Member

Yes

Barcard

24065390

Feedback
Subject

Proposed Rule 1.01

Comments
Changes to Rule 1.01 will wreck havoc on criminal defense attorneys, giving grounds for a grievance
for every frivolous ineffectiveness of counsel claim faced, but without the protection of a harmless
error rule. Rule 1.01(b) essentially moves the standard from "neglect" to "reasonable diligence"
without defining the standard of reasonableness being used. Rule 1.01(a) gets rid of the intent
element of Rule 1.01(c), creating a strict liability situation on what is required to be competent
without taking into consideration circumstances which are not known or situations where your client
is not being forthright. Any mistake or strategic decision will now be subject to a grievance, without
any consideration as to whether the grieved behavior would have changed the outcome of the case.
If this rule were to pass, the cost of indigent defense in the state of Texas will skyrocket.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed addition to Rule 1.01
Tuesday, April 02, 2019 1:12:40 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Dana

Last Name

Timaeus

Email
Member

Yes

Barcard

20039900

Feedback
Subject

Proposed addition to Rule 1.01

Comments
When I started practicing law, the wisdom of the profession required that lawyers know how to
handle their clients' cases or associate additional or other counsel with requisite skill and knowledge
or pledge to work and learn the law, facts and skills necessary to do the job acceptably. No lawyer
passes the bar and has an immediate stock of adequate skill and knowledge. No lawyer gets a full
explanation of a potential client's situation from the first conversation. Even if you add comments
that soften the harshness of your proposed language, the plain language of the proposed rule will be
used as a weapon against lawyers who lose contested matters and almost every contested matter
has a high probability of producing a losing party. Please be careful, also, with any wording that
discourages lawyers from taking on difficult, novel, and charity cases. It appears that you want to
create an easier burden for clients that complain about the representation that they receive and an
easier standard by which to prove misconduct. Your proposed language goes deeper and creates
unnecessary risks for new lawyers and any lawyer who has to research the law applicable to the
client's situation.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Amendment to TDRPC 1.01
Friday, April 05, 2019 5:39:14 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Frederick

Last Name

Moss

Email
Member

Yes

Barcard

14583400

Feedback
Subject

Proposed Amendment to TDRPC 1.01

Comments
Adding ABA Rule 1.1 and 1.3 verbatim on top of current 1.01 language is harmless and puts our rule,
arguably, in line with the ABA, which is good. However, the main objection from the opponents of
change (i.e., most lawyers), will be "If it ain't broke, don't fix it" refrain. What is the need to fix
current Rule 1.01?? The ABA language renders most of the current rule's language surplusage. The
current language adds nothing. I would delete all of the language of the current rule, especially the
"frequently fails" subsection which is a huge loophole for lawyers. But, perhaps keeping the current
language will encourage voting for it at the referendum.
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Committee on Disciplinary Rules and Referenda
Overview of Public Comments on Proposed Rule 6.05
As of April 10, 2019
The Committee on Disciplinary Rules and Referenda (CDRR) published proposed Rule 6.05
(Conflict of Interest Exceptions for Nonprofit and Limited Pro Bono Legal Services), Texas
Disciplinary Rules of Professional Conduct, in the Texas Bar Journal (April 1, 2019) and the Texas
Register (March 29, 2019). The CDRR provided three months for public comments on the
proposed rule and will continue to accept public comments through July 1, 2019.
As of April 10, 2019, 10 public comments were received. Those comments are included in the
following pages.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comments on Rule 6.05
Monday, April 01, 2019 11:01:23 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Curtis

Last Name

Doebbler

Email
Member

Yes

Barcard

24105187

Feedback
Subject

Comments on Rule 6.05

Comments
There is a significant need for legal services to be provided to those who cannot afford to pay for
legal services. Moreover, it is the duty of every lawyer, if they are able, to contribute to the
representation of individuals who cannot afford to pay for legal services. In this regard, any effort
that is made to facilitate the rendering of legal services pro bono publica must be welcomed. The
proposed Rule 6.05 of the Texas Disciplinary Rules of Professional Conduct on “Conflict of Interest
Exceptions for Nonprofit and Limited Pro Bono Legal Services” eases the conflicts restrictions placed
on lawyers acting pro bono publica. The rule should therefore be welcomed. While still requiring
respect for the confidentiality of client information, proposed Rule 6.05 makes it less burdensome for
lawyers to become involved in pro bono legal services. It is hoped that Rule 6.05 might also add a
paragraph on the pro bono legal services to indigent persons involved in international litigation who
have been injured by actions that constitute, or, are alleged to constitute, violations of international
law, especially international human rights law. A proposed addition to the Proposed Rule 6.05 might
read in a new paragraph (b)(3) as follows (repeating paragraphs 1 and 2 and adding a new
paragraph 3): (1) disclose confidential information of the pro bono client to the lawyers in the firm;
or (2) maintain such information in a manner that would render it accessible to the lawyers in the
firm; and, (3) when a lawyer abides by paragraphs (1) and (2) and is rendering services before an
international court, tribunal, commission, committee, or any other entity with the authority to decide
matters relating to an individual’s or group of individuals’ rights under international law this Rule shall
also be applicable. Such an addition would clarify that pro bono services may be rendered in cases
involving individuals or groups in international proceedings. It would also clarify that in such cases
the same more relaxed rules of conflicts apply to the provision of legal services in international
forums.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comments on 6.05 & 1.01
Monday, April 01, 2019 11:16:03 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Richard

Last Name

Stucky

Email
Member

Yes

Barcard

24041986

Feedback
Subject

Comments on 6.05 & 1.01

Comments
I think the change to 6.05 is overbroad. I understand the intent, but a conflict is a conflict. The way I
read the proposed change is that it takes the client out of the conflict decision making, and lawyers
are making the decision for them. Change to 1.01 - I believe the change is too vague and
unnecessary. "competent" and acting with "reasonable diligence and promptness" is
vague/overbroad and not defined.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: New Disciplinary Rules
Monday, April 01, 2019 1:28:33 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Gary

Last Name

Warren

Email
Member

Yes

Barcard

00785181

Feedback
Subject

New Disciplinary Rules

Comments
The rule sucks, the State Bar sucks even more.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed Rule 6.05
Monday, April 01, 2019 1:54:54 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

James

Last Name

Tirey

Email
Member

Yes

Barcard

24000501

Feedback
Subject

Proposed Rule 6.05

Comments
Although the idea in expanding an attorney's ability to do pro bono work and provide "limited legal
services" without the specter of creating a conflict that would prevent future paid work by the
attorney is admirable, this proposed rule is misguided. It is highly possible that, in order to
competently provide "limited legal services," the attorney is going to come into the possession of
sensitive, confidential information that could work to the client's prejudice in the event that the
attorney ends up employed adversely to the client's interest. It also encourages sloppy compliance
with the disciplinary rules regarding conflicts. Please do not enact this Rule.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Proposed 6.05 (Conflict of Interest, etc.)
Monday, April 01, 2019 3:28:22 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Lisa

Last Name

Palmer

Email
Member

Yes

Barcard

15432350

Feedback
Subject

Proposed 6.05 (Conflict of Interest, etc.)

Comments
The proposed rule says (d) As used in this Rule, “limited pro bono legal services” means legal
services that are: (1) provided through a pro bono or assisted pro se program sponsored by a court,
bar association, accredited law school, or nonprofit legal services program; I suggest that another
exception should be made for community service projects/programs. Some attorneys provide
assistance (for instance to the elderly, veterans, etc.) through organizations that are not connected
to any of the types of organizations mentioned in the proposed rule. Thanks, Lisa McNair Palmer

108

From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comments on Proposed Disciplinary Rule 6.05
Monday, April 01, 2019 3:35:09 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Don

Last Name

Morehart

Email
Member

Yes

Barcard

14423700

Feedback
Subject

Comments on Proposed Disciplinary Rule 6.05

Comments
Even clients receiving pro bono services are entitled to conflict-free representation. the indigent
client should not have to deal with a lawyer from their present or "former" lawyer's firm at some
future time in an adverse environment just because the indigent person couldn't pay for the pro
bono services provided. There is no way that the pro bono lawyer could ever establish by credible
evidence that the "lawyer [did] not: (1) disclose confidential information of the pro bono client to the
lawyers in the firm," and the client / former client will never believe that the Chinese Fire Wall was
truly reliable. This is a stupid rule which will lead to an excuse for unethical conduct and to clients
(former clients) getting abused without recourse.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Comment for Proposed Rule 6.05.
Tuesday, April 02, 2019 12:40:15 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

David

Last Name

Coker

Email
Member

Yes

Barcard

24045080

Feedback
Subject

Comment for Proposed Rule 6.05.

Comments
Re: Proposed Rule 6.05 (Conflict of Interest Exceptions for Nonprofit and Limited Pro Bono Legal
Services). I believe that special attention should be given to possible exploitation of the "pro bono"
exemption being proposed by attorneys working under the "umbrella" of a not-for-profit entity. I am
primarily concerned by this rule potentially being exploited by attorneys employed by "not for profit"
legal organizations. While the organization itself may be not for profit, this does not prevent the
organization from compensating staff attorneys, as well as providing valuable public relations
exposure from pro bono representation that may result in windfall judgments. Case in point: Certain
"not-for-profit" legal organizations actively seek windfall judgments/settlements, oftentimes by
bringing suits against employers on behalf of employees under the FLSA, with the proceeds being
directed towards special interests, special interest groups, political partisanship, and across the board
increases in staff salaries, end-of-year bonuses, or future job opportunities. So "technically" an
attorney could be found to be in compliance with the Rule because his or her firm is a not-for-profit,
but the attorney knows that any large judgments will be reflected in year end bonuses and potential
salary increases, thus the attorney achieves personal financial gain in the form of salary increase or
EoY bonus payout, while the not-for-profit shows no financial gain on the not-for-profit organization's
balance sheet. In short: Allowing for the exemption to apply to any attorney working under a
perceived "umbrella" of a not-for-profit entity, simply presents too much opportunity for exploitation.
This exploitation is made all the worse given the difficulty in proving a violation, and the nigh
impossible computation of damages that may result from a violation. I apologize in advance for any
grammatical errors or poor verbiage. Thank you for your time and consideration. Dave Coker
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From:
To:
Subject:
Date:

M.J. "Jack" Borchers
cdrr
RE: Seeking Comments on Proposed Disciplinary Rule 6.05
Tuesday, April 02, 2019 10:12:18 AM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments
Disagree. No comment necessary.
From: State Bar of Texas - CDRR [mailto:cdrr@texasbar.com]
Sent: Monday, April 01, 2019 10:26 AM
To:
Subject: Seeking Comments on Proposed Disciplinary Rule 6.05

Proposed Disciplinary Rule
6.05
Public Comments Sought
Conflict of Interest Exceptions for Nonprofit and Limited Pro
Bono Legal Services
The Committee on Disciplinary Rules and Referenda (CDRR) has published
proposed Rule 6.05 (Conflict of Interest Exceptions for Nonprofit and Limited
Pro Bono Legal Services) in the (April) Texas Bar Journal and the (March 29)
Texas Register. A public hearing on the proposed rule will be held at 10:30 a.m.
on April 18, 2019, at the Texas Law Center in Austin.
The Committee will accept comments concerning proposed Rule 6.05 through
July 1, 2019.
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The Committee also published proposed changes to Rule 1.01 (Competent and
Diligent Representation) in the (March) Texas Bar Journal and the (March 1)
Texas Register. A public hearing on the proposed rule will be held at 10:30 a.m.
on April 18, 2019, at the Texas Law Center in Austin.
The Committee will accept comments concerning the proposed changes to Rule
1.01 through May 1, 2019.
Comments on each proposed rule can be submitted here.
The CDRR is responsible for overseeing the initial process for proposing a
change or addition to the disciplinary rules (Gov't Code § 81.0873). For more
information, go to texasbar.com/CDRR.
To subscribe to email updates, including notices of public hearings and
published rules for comment, click here.
Sincerely,
Committee on Disciplinary Rules and Referenda

Committee on Disciplinary Rules and Referenda
State Bar of Texas | 1414 Colorado | Austin, Texas 78701 | 800.204.2222
Unsubscribe
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April 4, 2019
Proposed Rule (Clean Version)
with suggested edits by Harry Tindall
Rule 6.05. Conflict of Interest Exception for Nonprofit and Limited Pro
Bono Legal Service
(a) In this Rule, a lawyer is not in a firm with another lawyer solely
because the lawyer provides limited pro bono legal services with
another lawyer.
(b) In this Rule, “limited pro bono legal service” means legal service that
is:
(1) provided through a pro bono or assisted pro se program
sponsored by:
(i) an accredited law school;
(ii) a bar association;
(iii) a court; or
(iv) nonprofit legal service program;
(2) short-term service such as legal advice or other brief
assistance with pro se documents or transactions, provided either in
person or by telephone, hotline, internet, or video conferencing; and
(3) provided without any expectation of extended representation
of the limited assistance client or of receiving any legal fees in that
matter.
(c) The conflict of interest limitation on representation in Rules 1.06,
1.07, and 1.09 do not apply to a lawyer providing, or offering to
provide, limited pro bono legal service unless the lawyer knows, at the
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time the service is provided, that the lawyer would be prohibited by the
conflict of interest limitation.
(d) A lawyer in a firm with another lawyer providing, or offering to
provide, limited pro bono legal service is not prohibited by the
imputation provision of Rules 1.06, 1.07, or 1.09 from representing a
client if that lawyer does not:
(1) disclose confidential information of the pro bono client to
another lawyer in the firm; or
(2) maintain such information in a manner that would render it
accessible to another lawyer in the firm.
(e) The eligibility information that an applicant is required to provide
when applying for free legal service or limited pro bono legal service
from a program described in subparagraph (b)(1) is not a conflict of
interest if:
(1) the eligibility information is not material to the legal matter; or
(2) the provision of the eligibility information was conditioned on
the applicant’s informed consent that providing this information would
not prohibit a representation of another client adverse to the applicant.
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From:
To:
Subject:
Date:

cdrr
CDRR Comment: Propose TDRPC 6.05
Monday, April 08, 2019 5:28:03 PM

* State Bar of Texas External Message * - Use Caution Before Responding or Opening
Links/Attachments

Contact
First Name

Frederick

Last Name

Moss

Email
Member

Yes

Barcard

14583400

Feedback
Subject

Propose TDRPC 6.05

Comments
I support the adoption of Rule 6.05 proposed by the CDRR -- with one qualification. The ABA and
most states have such a rule in order to promote increased pro bono work by lawyers, a worthy
cause. The only substantive objection I've heard to this proposal is that it may allow the law firm of
the pro bono lawyer to represent a client against the pro bono client in the same matter on which
the pro bono lawyer advised the pro bono client. The ABA and all the other states did not consider
this a serious risk; the chances that this could happen are de minimus and should not stand in the
way of adoption. My only concern is that subsection (c), which only tangentially deals with pro bono
representation on a one-time basis and has no counterpart in the ABA rules or in any state as far as I
know, might confuse the bar and cause it to be defeated in a referendum. As important as (c) is to
legal services offices, I think serious consideration ought to be given to deleting (c) from the
proposal and adding it as a new subsection in Rule 1.09, where it belongs.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
ADVERTISING RULES
Below is the timeline for Rules 7.01 through 7.07 of the Texas Disciplinary Rules of Professional Conduct
pertaining to lawyer advertising.
INITIATED – September 4, 2018
PUBLICATION – A proposed rule must be published in (1) the Texas Register and (2) the Texas Bar
Journal within six months after the proposal process is initiated.
•
•

Texas Bar Journal – December 1, 2018 (Complete)
Texas Register – November 30, 2018 (Complete)

NOTE: Publications will include details on dates and participation methods for the comment period and the public
hearing.

COMMENT PERIOD – Once initiated the proposal process shall include a period of at least 30 days for
interested parties to submit comments on the rule to the Committee. The Committee extended the
comment period to three months.
Public comments were accepted through March 1, 2019.
PUBLIC HEARING – There was a public hearing on January 9, 2019, in Room 101 at the Texas Law
Center.
FINAL VOTE – The Committee shall vote whether to recommend a proposed rule to the Board of
Directors not later than the 60th day after the comment period. This vote must be held at a meeting
open to the public and with notice to the public.
The deadline to vote is April 29, 2019. Therefore, the vote would have to happen at the April 18, 2019,
Committee meeting.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Rule 1.01 Competent and Diligent Representation
Below is the timeline for Rule 1.01 of the Texas Disciplinary Rules of Professional Conduct, pertaining to
Competent and Diligent Representation.
INITIATED – December 5, 2018
PUBLICATION – A proposed rule must be published in (1) the Texas Register and (2) the Texas Bar
Journal within six months after the proposal process is initiated.
•
•

Texas Bar Journal – March 1, 2019 (Complete)
Texas Register – March 1, 2019 (Complete)

NOTE: Publications will include details on dates and participation methods for the comment period and the public
hearing.

COMMENT PERIOD – Once initiated the proposal process shall include a period of at least 30 days for
interested parties to submit comments on the rule to the Committee. The Committee has extended the
comment period to two months.
Public comments will be accepted through May 1, 2019.
PUBLIC HEARING – There will be a public hearing on April 18, 2019, in Room 101 at the Texas Law
Center.
FINAL VOTE – The Committee shall vote whether to recommend a proposed rule to the Board of
Directors not later than the 60th day after the comment period. This vote must be held at a meeting
open to the public and with notice to the public.
The deadline to vote is June 30, 2019. Therefore, the vote must be held at either the May 8, 2019, or
the June 6, 2019, Committee meeting.
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COMMITTEE ON DISCIPLINARY RULES AND REFERENDA
Rule 6.05 Conflict of Interest Exceptions for Nonprofit and
Limited Pro Bono Legal Services
Below is the timeline for proposed Rule 6.05 of the Texas Disciplinary Rules of Professional Conduct,
pertaining to conflict of interest exceptions for nonprofit and limited pro bono legal services.
INITIATED – February 6, 2019
PUBLICATION – A proposed rule must be published in (1) the Texas Register and (2) the Texas Bar
Journal within six months after the proposal process is initiated.
•
•

Texas Bar Journal – April 1, 2019 (Complete)
Texas Register – March 29, 2019 (Complete)

NOTE: Publications will include details on dates and participation methods for the comment period and the public
hearing.

COMMENT PERIOD – Once initiated the proposal process shall include a period of at least 30 days for
interested parties to submit comments on the rule to the Committee. The Committee has extended the
comment period to three months.
Public comments will be accepted through July 1, 2019.
PUBLIC HEARING – There will be a public hearing on April 18, 2019, in Room 101 at the Texas Law
Center.
FINAL VOTE – The Committee shall vote whether to recommend a proposed rule to the Board of
Directors not later than the 60th day after the comment period. This vote must be held at a meeting
open to the public and with notice to the public.
The deadline to vote is August 30, 2019. Therefore, the vote must be held at either the July 3, 2019, or
the August 7, 2019, Committee meeting.
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