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Purpose of the Changes to Rules

• Modernize the ethics rules for the Digital Age.
• Review ethics-reform proposals from all sources:

• Lawyers, the public, sections of the bar, the courts, and the SBOT.
• Improve, clarify, and simplify the ethics rules applicable to all 

Texas lawyers.
• Protect the interests of the public.
• Replace or eliminate provisions that are not working.
• Address the needs and issues faced by aging lawyers and clients.
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Background:  
Objectivity and Perspectives

• Makeup of the Committee: lawyers and non-lawyers.
• Multiple perspectives and opinions on proposed changes.  
• Each proposed rule is reviewed from the perspective of a busy 

practicing attorney:
• Do I understand the rule? 
• Does this change make sense for the profession and the public? 
• Will the proposed rule unnecessarily complicate law practice?
• And ... finally … can we teach others what the rule means and how it 

applies? 
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Process: How Did We Arrive Here?

• The 2011 referendum required an “up or down” vote on several 
complex packages of amendments.

• The entire referendum failed.
• As part of the Sunset review process for the SBOT, the Legislature in 

2017 passed Senate Bill 302, which created the CDRR. 
• The CDRR is tasked with considering all ethics-reform proposals, and 

moving good proposals forward through an open process that 
welcomes comments from lawyers and members of the public.  

• CDRR proposals are submitted to the SBOT for possible approval.
• Ultimately, each proposal approved by the Supreme Court is submitted 

to the lawyers of Texas through a referendum.
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Robust Input From Texas Lawyers

The CDRR has benefited from: 
• Extremely thoughtful input from the lawyers of Texas.
• Hundreds of comments received from the public.
• Detailed advice and insight offered by law professors and private 

practitioners.
• Numerous proposed edits, many of which have been 

implemented to improve the drafts.  
• Valuable guidance from staff counsel, Brad Johnson, who 

provides legal and ethical expertise to the CDRR.
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Eight Ballot Items Will Be Voted On

• A: Scope and Objectives of Representation
• Clients with Diminished Capacity.

• B: Confidentiality of Information
• Exception to Permit Disclosure to Secure Legal Ethics Advice.

• C: Confidentiality of Information
• Exception to Permit Disclosure to Prevent Client Death by Suicide.

• D: Conflict of Interest
• Exceptions for Nonprofit and Limited Pro Bono Legal Services.
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Eight Ballot Items Will Be Voted On

• E: Information About Legal Services
• Lawyer Advertising and Client Solicitation.

• F: Reporting Professional Misconduct
• Reciprocal Discipline Based on Discipline by a Federal Court or Agency.

• G: Assignment of Judges in Disciplinary Complaints and 
Related Matters

• H: Voluntary Appointment of Custodian Attorney for
Cessation of Practice
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Ballot Item A:
Clients with Diminished Capacity
Genesis: The Probate Lawyers of Texas.
What Will Change in the Disciplinary Rules?
• Ballot Item A deletes Current Rule 1.02(g) and adds Proposed Rule 1.16.
Goal: To provide improved guidance to lawyers representing clients with 
diminished capacity. 
Key Provision: Proposed Rule 1.16 permits a lawyer to take a broader range 
of protective action than is currently permitted when the lawyer reasonably 
believes that a client has diminished capacity and is at risk of substantial 
physical, financial, or other harm.
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Ballot Item A:
Clients with Diminished Capacity
CDRR Commentary: 
• Seeking the appointment of a guardian or other legal representative, or the 

issuance of protective orders, is not always the best course for dealing with a 
client with diminished capacity.  

• This ballot item deletes the current rule which makes such steps mandatory.
• The new rule makes clear that a “lawyer may take reasonably necessary 

protective action . . . [that] may include, but is not limited to, consulting with 
individuals or entities that have the ability to take action to protect the client,” 
such medical providers or even family members.  

• Without this change, such consultations might otherwise breach the lawyer’s 
duty of confidentiality.
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Ballot Item B: Confidentiality –
Securing Legal Ethics Advice

What Will Change in the Disciplinary Rules?
• This Ballot Item adds a provision (Proposed Rule 1.05(c)(9)) to the rule on 

confidentiality to make clear that a lawyer is permitted to disclose 
confidential information to secure legal advice about the lawyer’s 
compliance with the Texas Disciplinary Rules of Professional Conduct.

Goal: To promote ethical conduct by removing a potential obstacle to a 
lawyer’s asking for ethics advice.
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Ballot Item B: Confidentiality –
Securing Legal Ethics Advice

CDRR Commentary:
• A fair interpretation of current Texas disciplinary rules is that, in many 

circumstances, they implicitly permit a lawyer to disclose confidential client 
information in order to secure ethics advice.  

• This amendment removes all doubt about what is permitted by making 
clear that “A lawyer may reveal confidential information *** (9) To secure 
legal advice about the lawyer's compliance with these Rules.”

• The ABA Model Rules and the ethics codes in most states contain similar 
provisions.
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Ballot Item C: Confidentiality Exception to 
Permit Disclosure to Prevent Client Death by 
Suicide
What Will Change in the Disciplinary Rules?
• This Ballot Item adds a provision (Proposed Rule 1.05(c)(10)) to the 

rule on confidentiality to make clear that a lawyer is permitted to 
disclose confidential information when that is reasonably necessary 
to prevent a client from dying by suicide.

Goal:
• To allow lawyers to act reasonably in extreme circumstances to 

protect the life of a client.
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Ballot Item C: Confidentiality Exception to 
Permit Disclosure to Prevent Client Death by 
Suicide

CDRR Commentary:
• Suicide is a growing problem in Texas and throughout the nation.
• When a lawyer has reason to believe it is necessary to reveal 

confidential information in order to prevent the client from dying by 
suicide, the lawyer should have the option of making that disclosure.

• This provision is permissive, not mandatory.  It does not require a 
lawyer to reveal confidential information to prevent a client’s death 
by suicide.
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Ballot Item D: Conflict of Interest 
Exceptions for Nonprofit and Limited Pro 
Bono Legal Services

What Will Change in the Disciplinary Rules?
• A new rule (Proposed Rule 6.05) deals with pro bono-related conflicts.

Goal: To promote pro bono services by narrowing the range of conflicts of 
interest.

Key Definition: “‘Limited pro bono legal services’ means legal services that are: 
• (1) provided through a pro bono or assisted pro se program sponsored by a court, bar 

association, accredited law school, or nonprofit legal services program; 
• (2) short-term services such as legal advice or other brief assistance with pro se documents or 

transactions, provided either in person or by phone, hotline, internet, or video conferencing; and
• (3) provided without any expectation of extended representation of the limited assistance client 

or of receiving any legal fees in that matter.”
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Ballot Item D: Conflict of Interest 
Exceptions for Nonprofit and Limited Pro 
Bono Legal Services

Key Provisions:
• Paragraph (a) exempts the pro bono lawyers from compliance with 

the conflict of interest rules governing current and former clients, and 
lawyers serving as intermediaries, unless the lawyer actually knows
that the representation presents a conflict of interest for the lawyer 
or for another lawyer in the lawyer's firm.

• Paragraph (b) provides that the pro bono lawyer’s personal conflict of 
interest arising from the pro bono representation will not be imputed 
to the lawyers in the pro bono lawyer’s firm if certain steps are taken 
to protect the pro bono client’s confidential information.
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Ballot Item D: Conflict of Interest 
Exceptions for Nonprofit and Limited Pro 
Bono Legal Services

CDRR Commentary:  
• Some lawyers are reluctant to participate in limited pro bono legal 

services because of the risk that such representation will create a web 
of conflicts of interests them or for other lawyers in their law firm. 

• This rule provides guidance to lawyers and protocols to protect pro 
bono clients.

• Conflicts based on actual knowledge are prohibited, but other 
conflicts are avoided if simple steps are taken.

• This provision, in various forms, has been adopted by the Model 
Rules, 48 States, and the District of Columbia.
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Ballot Item E:   Information About Legal 
Services (Lawyer Advertising and Solicitation)

What Will Change in the Disciplinary Rules?
• Current Rules 7.01 to 7.07 will be deleted in their entirety and Proposed 

Rules 7.01 to 7.06 will be added.  The rules on advertising and solicitation 
have been completely overhauled.

Goals:  
• Simplify, modernize, and clarify the rules governing communications about 

legal services in the Digital Age. 
• Reduce burdens related to law practice websites, use of social media, pro 

bono programs, and communications with experienced business clients.
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Ballot Item E:   Rule 7.01(a)
False and Misleading Statements

The Key Provision in the Advertising and Solicitation Rules

• Front and center, the first provision in this part of the disciplinary rules states the 
basic rule that is the cornerstone in this area of the law: namely, a lawyer shall 
not make a false or misleading statement about legal services.

• This rule, which is rooted in Constitutional jurisprudence, applies to all 
communications offering legal representation.
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Ballot Item E:  Rule 7.01 (b) 
Advertisement Versus Solicitation

What is the Difference?  Why Does It Matter?
• The terms “advertisement” and “solicitation communication” are defined in the new rules.

• An advertisement is a communication directed to the public at large…

• In contrast, a solicitation communication is a communication directed to a specific person, “which 
reasonably can be understood as offering to provide legal services that the lawyer knows or 
reasonably should know the person needs in a particular matter. ”

• A communication falls into neither category unless it is “substantially motivated by pecuniary gain.”  

• This means that lawyers promoting various forms of non-profit legal services, such as legal aid 
for the poor, do not need to worry about complying with the disclosure and filing requirements 
that are applicable to advertisements and solicitation communications.  (Of course, they must 
still comply with the rule against false or misleading statements.)
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Ballot Item E:   Rule 7.01 (c)
Trade Names

What Will Change in the Disciplinary Rules?
• Because statements that are truthful and not misleading are 

constitutionally protected, this rule abandons the traditional 
prohibition against the use of trade names.  

• Unless it is false or misleading, use of a trade name is permitted.
CDRR Commentary:
• The traditional ban on trade names is constitutionally dubious.
• Today, most states allow the use of non-misleading trade names.
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Ballot Item E:   Rule 7.02

RULE 7.02 Advertisements
The requirements of this rule will feel familiar because they are rooted in earlier law.  
An advertisement:
• Must identify a lawyer responsible for its content (and the lawyer’s primary 

practice location); 
• May disclose that the lawyer has been certified or designated as possessing 

special competence, including by the Texas Board of Legal Specialization, if certain 
requirements are met; and 

• Must disclose whether a client who is represented on a contingent fee basis will 
be obligated to pay for other expenses, such as costs of litigation.  

• The rule also addresses how long a lawyer must conform to a specific fee or range 
of fees promoted in an advertisement.
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Ballot Item E:  Rule 7.03(a, b, & c)
Solicitation and Other Prohibited Communications
• This rule continues traditional prohibitions against in-person solicitation but now 

makes clear that the anti-solicitation ban applies not just to in-person contact, 
but to “telephone, social media, or electronic communication initiated by a 
lawyer . . . that involves communication in a live or electronically interactive 
manner.”  

• For the first time in Texas, this rule allows solicitation communications with “a 
person who is known by the lawyer to be an experienced user of the type of legal 
services involved for business matters.”  There is little risk of abuse. 

• The rule continues to prohibit any communication that involves “coercion, duress, 
overreaching, intimidation, or undue influence.”  
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Ballot Item E:  Rule 7.03(d & e)
More on Solicitation…

• A written solicitation communication must not be “misleadingly 
designed to resemble a legal pleading or other legal document” and, 
with limited exceptions, must be “plainly marked” ADVERTISEMENT. 

• This provision continues the traditional rule that a lawyer may not pay or 
give anything of value to another person for soliciting or referring 
prospective clients, except that now “nominal gifts given as an 
expression of appreciation that are neither intended nor reasonably 
expected to be a form of compensation for recommending a lawyer’s 
services” are permitted.  
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Ballot Item E:   Rule 7.03(e)(2) & (f)
Reciprocal Referrals

• Reciprocal referral agreements are now allowed provided “(i) the  … 
agreement is not exclusive; (ii) clients are informed of the existence 
and nature of the agreement; and (iii) the lawyer exercises 
independent professional judgment in making referrals.”

Payments or Gifts to Clients
• The rule continues the prohibition against paying or giving anything of 

value to clients (other than litigation expenses and other financial 
assistance permitted by the rules), except that now “ordinary social 
hospitality of nominal value” will be permitted.
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Ballot Item E:   Rule 7.04

Filing Requirements for Advertisements and 
Solicitation Communications

• This rule continues the filing requirements for certain 
advertisements and solicitation communications.  

• It also continues to allow lawyers to seek pre-approval
of advertisements and solicitation communications.
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Ballot Item E:   Rule 7.05

Communications Exempt from Filing Requirements

• This rule greatly expands the number of situations in which 
advertisements or solicitation communications are exempt from 
the filing requirements of Rule 7.04.  

• In particular, “(a) any communication of a bona fide nonprofit 
legal aid organization that is used to educate members of the 
public about the law or to promote the availability of free or 
reduced-fee legal services” is exempt.  
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Ballot Item E:   Rule 7.05(e)
More Exemptions from Filing
• “Information and links posted on a law firm website, except the 

contents of the website homepage,” are exempt from filing.
• Professional newsletters are exempt if they are sent to:

(1) existing or former clients;
(2) other lawyers or professionals; 
(3) persons known by the lawyer to be experienced users of the 

type of legal services involved for business matters; 
(4) members of a nonprofit organization which has requested 

that members receive the newsletter; or 
(5) persons who have asked to receive the newsletter. 
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Ballot Item E:   Rule 7.05(g)

Exemptions for Many Posting on Social Media and Other Media

A lawyer is not required to file “a communication in social media 
or other media, which does not expressly offer legal services, and 
that: 
(1) Is primarily informational, educational, political, or artistic in 

nature, or made for entertainment purposes; or 
(2) Consists primarily of the type of information commonly found 

on the professional resumes of lawyers.”  
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Ballot Item E:   Rule 7.06 
Prohibited Employment
This rule clarifies when a violation of various rules dealing with 
communications about legal services, or general principles of 
misconduct, results in 

• personal disqualification, 
• imputed disqualification of other lawyers in a firm, or 
• restrictions on referral-related payments.

A Final Word from the CDRR:  Voting in favor of Ballot Item E will reduce the 
uncertainties that too often surround speech about legal services in the digital age, 
while at the same time continuing to protect potential clients from the harm that 
may be caused by false and misleading statements or overreaching practices.
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Ballot Item F: Reporting Professional 
Misconduct and Reciprocal Discipline for 
Federal Court or Federal Agency Discipline
Genesis: Request from the Commission for Lawyer Discipline
What Will Change? The proposal amends Rule 8.03 of the Texas 
Disciplinary Rules of Professional Conduct and Rules 1.06 and 9.01 of the 
Texas Rules of Disciplinary Procedure by extending existing self-reporting 
and reciprocal-discipline provisions to cover certain professional 
discipline by a federal court or federal agency. 
How is “Discipline” Defined? The proposal specifically limits “‘discipline’ 
by a federal court or federal agency” to mean a public reprimand, 
suspension, or disbarment. 

• The proposal clarifies that the term does not include a letter of “warning” or 
“admonishment” or a similar advisory by a federal court or federal agency. The 
provisions also do not apply to mere procedural disqualification in a particular 
case.
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Ballot Item F: Reporting Professional Misconduct and 
Reciprocal Discipline  (Continued)

CDRR Commentary:  Several wide areas of federal practice, such as Patent Law and 
Immigration Law, operate their own grievance systems.  
• This rule will provide that a Texas lawyer who has been disciplined in one of these non-

state systems owes the same duty to report that discipline to Texas disciplinary 
authorities as is owed when disciplined by another state system.

• The CDRR worked hard on this rule to ensure that the type of discipline which would 
trigger this reporting had to be related to professional misconduct, meaning public 
reprimand, suspension or disbarment.  

• Minor infractions, such as failure to timely pay annual fees or bar dues, or letters of 
admonishment or warning, or disqualification as counsel are NOT reportable acts.

• These amendments were  requested by, and its development was discussed with, the 
Chief Disciplinary Counsel’s office, as an improvement to oversights in the existing rule.   
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Ballot Item G: Assignment of Judges 
in Disciplinary Complaints and 
Related Provisions
Genesis: Request from the Texas Supreme Court.

What Will Change? This rule change simplifies the assignment of judges, and addresses 
inconsistencies between current Rule 3.02 of the Texas Rules of Disciplinary Procedure and other 
statutes and rules already in place, whenever a respondent attorney in a disciplinary case chooses 
to have the matter heard by a district court. 

• The proposal amends Rules 3.01 to, 3.02, and 3.03 of the Texas Rules of Disciplinary Procedure by: 
1. Transferring judicial assignment duties from the Supreme Court to the Presiding Judges of 

the Administrative Judicial Regions when a respondent in a disciplinary complaint elects to 
proceed in district court; 

2. Relaxing geographic restrictions on judicial assignments in disciplinary complaints; and 
3. Clarifying and updating various procedures involved in the assignment of judges in 

disciplinary complaints.
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Ballot Item G: Assignment of Judges in 
Disciplinary Complaints and Related 
Provisions (Cont’d)

CDRR Commentary: This is a change to the Rules of Disciplinary Procedure,
rather than the Texas Disciplinary Rules of Professional Conduct.

• When the Chief Disciplinary Counsel finds “just cause” to proceed with a Disciplinary Action, the
respondent lawyer must choose to have the matter heard by a panel or to have the matter filed in
District Court in the Respondent’s county of principal practice.

• In those few cases where the Respondent chooses to proceed in court, the existing Rule of
Disciplinary Procedure has the Supreme Court sending an Order to a District Judge assigning him
or her to hear the case.

• The purpose of this rule change is:
a) To make that process easier and more relevant.
b) To allow the Presiding Judge of the Respondent’s Administrative Judicial District to carefully

choose an appropriate judge for the case, and softens the geographical requirements so
that a nearer judge who is appropriate for the case can be appointed.

c) Ensure that the rules for objecting or recusal follow Texas law more consistently. The
existing rule conflicts with established rules for such processes.
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Ballot Item H: Voluntary Appointment of 
Custodian Attorney for Cessation of 
Practice
Genesis:
• Multiple requests, including State Bar of Texas.
CDRR Commentary:
• As lawyers continue to practice later into their senior years, the likelihood 

increases that there will not be proper planning cessation of law practice.  This 
Rule helps to address that issue.

What Will Change?
• Proposed Rule 13.04 of the Texas Rules of Disciplinary Procedure authorizes a 

lawyer to voluntarily designate a custodian attorney to assist with the designating 
attorney’s cessation of practice and provides limited liability protection for the 
custodian attorney.
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Ballot Item H: Voluntary Appointment of 
Custodian Attorney for Cessation of Practice 
(Cont’d)

CDRR Commentary: For many years, the Disciplinary Rules of Procedure have included what 
might be called “emergency provisions” in Rules 13.01, 13.02, and 13.03 for a Court to appoint one 
or more custodians (similar to a “conservator”) to assume jurisdiction over an attorney’s practice 
when that attorney is unable to continue the practice.  
The benefit of that custodianship is that the appointee(s) are protected from claims except for 
“intentional misconduct or gross negligence.”  The theory is that a custodian undertaking the often 
harried, messy and thankless job of closing down a practice should not be worried about being sued 
for those efforts, short of gross negligence.  It’s a very good and useful tool. 

Under this new Rule, an attorney can voluntarily create the same custodianship, and the custodian 
accepting that duty has the same protections as the court-appointed kind.  Remember, the 
custodian’s purpose has to be to close down the practice, and if he/she assumes the representation 
of a client or clients going forward, those protections will not apply to such ongoing 
representations. This rule is an excellent tool for the future.
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Now It’s Your Turn!   

Be a Part of the Process
More information at  

Texasbar.com/rulesvote

Vote:  February 2 through March 4, 2021 
By Paper, or Online 
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