EMPLOYMENT LAW

Retaliation Claims

Tracking the expansion of protections for employees.

By MICHELLE HOOGENDAM CASH anp FRANK A. KING

mployees are protected from retaliation by a variety of federal and state employment laws as well as statutes relating to

consumer protection, health and safety, corporate governance, whistleblower claims, and trade secrets, to name only a

few." Unlike other types of employment law claims, retaliation claims have found support at the trial and appellate
court levels. What follows is a chart listing examples of the different types of activity that are protected from retaliation. It is
by no means exhaustive, however, as the protections from retaliation are numerous and growing.”

STATUTE/CITATION GENERAL PROVISION
Age Discrimination in Employment Act, 29 U.S.C. Prohibits an employer, employment agency, or labor organization from retaliating
§ 623(a) and (d) against an individual because he or she opposed any unlawful practice under the

statute, or filed a charge, testified in, or litigated under the act.

Americans with Disabilities Act, 42 U.S.C. § 12101 Prohibits an employer, employment agency, or labor organization from retaliating
against an individual because he or she opposed any unlawful practice under the
statute, or filed a charge, testified in, or litigated under the act.

Bankruptcey, 11 U.S.C. § 525 Employers cannot retaliate against a person because he or she has sought bankruptcy
protection in the past or during employment.

Blacklisting, Texas Labor Code § 52.031 Prohibits a company from preventing an employee from engaging in or securing
employment of any kind with any other person (public or private).

Child Support Orders/Garnishment, Texas Family Prohibits retaliation against employees when wages are garnished for various
Code § 158.209, 15 U.S.C § 1674 purposes, including child support obligations.

Employee Retirement Income Security Act of 1974, Prohibits retaliation against a participant or beneficiary for exercising any rights under an
29 US.C. § 1140 employer benefit plan or for testifying in or giving information to an ERISA proceeding.

Employer Polygraph Protection Act, 29 U.S.C. § 2002 Generally, prohibits an employer from retaliating against an applicant or employee
who refuses to take a lie detector test based on the results of a polygraph or because
a person files a complaint under the statute, testifies in any such proceeding, or
exercises any right provided by the statute.

Fair Labor Standards Act and Equal Pay Act, 29 Prohibits any person from retaliating against any employee because he or she
U.S.C. §215(a)(3) filed a complaint or instituted an FLSA/EPA proceeding, testified, or is about to
testify in a proceeding, or served on an industry committee.

False Claims Act (whistleblower protection), 31 U.S.C. Protects employees, contractors, or agents from being discharged, demoted, suspended,
§ 3730(h) threatened, harassed, or in any other manner discriminated against for reporting a
false or fraudulent claim for payment or approval to the U.S. government.

Family and Medical Leave Act, 29 U.S.C. § 261(a) Prohibits employers from interfering with, restraining, or denying any right under the
& (h) FMLA, as well as retaliating against any individual for opposing any unlawful practice
under the FMLA. Also, prohibits retaliation against any person because he or she
filed a charge or instituted an FMLA proceeding, provided information in connection
with any FMLA inquiry or proceeding, or testified in any FMLA proceeding.
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GENERAL PROVISION

Jury Duty Protection (federal and state), 28 U.S.C.
§ 1875(a) and Texas Civil Practice & Remedies Code
§122.001

Federal statute prohibits an employer from discharging, threatening to discharge,
intimidating, or coercing any employee because of jury service in U.S. courts. Texas
statute prohibits a private employer from terminating an employee because of jury
service.

National Labor Relations Act, 29 U.S.C. § 158

Prohibits an employer from interfering with, restraining, or coercing employees in
their rights under the NLRA, interfering with the formation of a labor organization,
discriminating in employment to affect labor organization membership, or retaliating
against an employee because he or she files a charge with the National Labor Relations
Board. Prohibits labor organizations from retaliation and coercion as well.

Retaliation for Protected Speech, the First Amendment
through 42 U.S.C. § 1983

Prohibits retaliation by the government for protected speech. For public employees,
the protected speech must relate to a matter of public concern.

Retaliation Against Voter, Texas Election Code §
276.001

Prohibits retaliation against a voter who has voted for or against a candidate or
measure or a voter who has refused to reveal how he or she voted.

Sarbanes-Oxley Act, 18 U.S.C. § 1514A

Prohibits specified publicly traded companies from retaliation against an employee
because the employee engaged in protected whistleblower activities related to
fraud against shareholders.

Subpoenas, Texas Labor Code § 52.051

An employer may not discharge, penalize, or discipline an employee because of his
or her compliance with a valid subpoena to appear in a civil, criminal, legislative,
or administrative proceeding.

Texas Whistleblower Act, Texas Government Code
§ 554.002

Prohibits state and local governmental entities from retaliating against a public
employee who reports a violation of law by the employing governmental entity or
another public employee to an appropriate law enforcement authority.

Title VIl of the Civil Rights Act, 42 US.C. §
2000e-3(a)

Prohibits an employer, employment agency, or labor organization from retaliating
against an individual because he or she opposed any unlawful practice under the
statute, or filed a charge, testified in, or litigated under the act.

Union Membership, Texas Labor Code § 101.052

No person may be denied employment because of membership in a labor union.

Worker's Compensation Claims, Texas Labor Code
§ 451.001

Prohibits retaliation against an employee because he or she filed a worker's compensation
claim in good faith, hired a lawyer for such a claim, initiated a worker’s compensation
proceeding, or testified or is about to testify in a worker's compensation proceeding.

NOTES

1.

2.

MICHELLE HOOGENDAM CASH

The number of retaliation claims under all statutes filed with the Equal Employment
Opportunity Commission has more than doubled in the past 18 years—from just
over 18,000 in 1997 to almost 40,000 in 2015. Charge Statistics FY 1997 Through
FY 2015, EEOC https://www.eeoc.gov/eeoc/statistics/enforcement/charges.cfm.
Recently, the EEOC updated its compliance manual and guidance on retaliation
claims. See Enforcement Guidance on Retaliation and Related Issues, EEOC
https://www.eeoc.gov/laws/guidance/retaliation-guidance.cfm.

The Occupational Safety and Health Administration is responsible for investigating
claims of whistleblowers under recent statutes, and OSHA has published a chart
describing many of those claims. See Occupational Safety and Health Administration
Directorate of Whistleblower Protection Programs Whistleblower Statutes Desk Aid,
https://www.whistleblowers.gov/whistleblower_acts-desk_reference.pdf. Examples
include the Asbestos Hazard Emergency Response Act, 15 U.S.C. § 2651, the Surface
Transportation Assistance Act, 49 U.S.C § 31105, the Clean Air Act, 42 U.S.C.
§ 7622, and many others.

texashar.com/thj

practices and mediates exclusively in the area of employment law and
has been certified in labor and employment law by the Texas Board of
Legal Specialization since 1995. Her law firm is based in Houston.

FRANK A. KING

has been assistant attorney general V/ in the general litigation division of
the Texas Office of Attorney General since 2007 He specializes in civil
trial law defending Texas state agencies and universities in employment
disputes, discrimination litigation, torts and constitutional challenges
! to statutes, and appeals before all state appellate courts in Texas and
the 5th Circuit Court of Appeals.
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