STATE BAR OF TEXAS
COMMITTEE ON COURT RULES
REQUEST FOR NEW RULE OR CHANGE OF EXISTING RULE
TEXAS RULES OF CIVIL PROCEDURE
I.

Exact wording of existing Rule:
Rule 120a. SPECIAL APPEARANCE
3.

The court shall determine the special appearance on the basis of the pleadings,
any stipulations made by and between the parties, such affidavits and attachments
as may be filed by the parties, the results of discovery processes, and any oral
testimony. The affidavits, if any, shall be served at least seven days before the
hearing, shall be made on personal knowledge, shall set forth specific facts as
would be admissible in evidence, and shall show affiiinatively that the affiant is
competent to testify.
Should it appear from the affidavits of a party opposing the motion that he
cannot for reason stated present by affidavit facts essential to justify his
opposition, the court may order a continuance to permit affidavits to be obtained
or depositions to be taken or discovery to be had or may make such other order
as is just.
Should it appear to the satisfaction of the court at any time that any of such
affidavits are presented in violation of Rule 13, the court shall impose sanctions
in accordance with that rule.

II.

Proposed Rule:
Rule 120a. SPECIAL APPEARANCE
3.

The court shall determine the special appearance on the basis of the pleadings,
any stipulations made by and between the parties, such affidavits and attachments
as may be filed by the parties, the results of discovery processes, and any oral
testimony. The affidavits, if any, shall be served
than the-7thAay before the dafe:''of the hearing, shall be made on personal
knowledge, shall set forth specific facts as would be admissible in evidence, and
shall show affiimatively that the affiant is competent to testify.
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Should it appear from the affidavits of a party opposing the motion that he
cannot for reason stated present by affidavit facts essential to justify his
opposition, the court may order a continuance to permit affidavits to be obtained
or depositions to be taken or discovery to be had or may make such other order
as is just.
Should it appear to the satisfaction of the court at any time that any of such
affidavits are presented in violation of Rule 13, the court shall impose sanctions
in accordance with that rule.
III.

Brief statement of reasons for requested changes and advantages to be served by them:
The proposed change is intended to promote greater clarity and consistency in the
expression of time, time periods and deadlines by (1) referring to the "date" or "day" on
which an event occurs, as opposed to "time" which may be construed to mean a time of
day, (2) describing a time period in a way that makes the first and last days clear, and (3)
leaving no doubt about which is the last day on which action may be taken, in
accordance with §7.28 of the Texas Legislative Counsel Drafting Manual.

Respectfully submitted,

L. Hayes
er, III #07522500
SHEEHY, LOVELACE & MAYFIELD, P.C.
510 N. Valley Mills Dr., Suite 500
Waco, Texas 76710
(254) 772-8022
FAX (254) 772-9297
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