
he Texas Citizens Participation Act, or TCPA, was 
passed in 2011 and its purpose was to protect citizens 
from retaliatory lawsuits seeking to intimidate or silence 
them on matters of public concern.1 But, as noted 

throughout appellate opinions interpreting the act, the 
statute’s broad language could be applied expansively—far 
beyond what is typically considered a strategic lawsuit against 
public participation, or SLAPP, suit.2  

In 2019, the Texas Legislature passed House Bill 2730, 
making several significant changes to the TCPA (effective 
September 1, 2019). The 2019 amendments sought to curtail 
unexpected applications of the broad language of the TCPA.3 The 
changes are numerous, but this article focuses on the 
amendments narrowing the TCPA’s scope and application, which 
in turn narrow the ubiquitous application of TCPA motions. 

Pre-amendment, the TCPA permitted dismissal of legal 
actions “based on, relate[d] to, or [] in response to a party’s 
exercise of the right of free speech, right to petition, or right 
of association.”4 The 2019 amendments narrowed this 
language, removing the vague “relates to” language—now, the 
action must be “based on” or “in response” to a party’s 
exercise of certain rights.5 Furthermore, the amendments 
narrowed the definitions of the “exercise of the right of 
association” and a “legal action.”6 The Legislature redefined 
“matter of public concern,” incorporating it into the 
definition for “exercise of the right of association.” “Matter of 
public concern” was already in the definition of “exercise of 
right to petition.”7 And, due to governmental entities using 
the TCPA offensively, the Legislature specified “a government 
entity, agency, or an official or employee acting in an official 
capacity” cannot file a motion to dismiss.8 

The amendments also include a lengthy list of exemptions 
to the TCPA for areas where the Legislature considered the 
statute to have been misused—i.e., trade secret 
misappropriation actions, enforcement of non-disparagement 
agreements or covenants not to compete, Texas Family Code 
cases, applications for protective orders, claims under the 
Texas Deceptive Trade Practices Act, medical peer review 
cases, eviction suits, attorney disciplinary proceedings, and 
common law fraud claims.  

Meanwhile, some judicial narrowing of the TCPA began as 
courts reinterpreted the meaning of a “matter of public 
concern.” The Texas Supreme Court flipped its original 
interpretation of the phrase as early as December 2019—
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shortly after the amendments became effective but before a 
case filed after the 2019 amendments had reached the court. 

Previously, in ExxonMobil Pipeline Co. v. Coleman, the 
court concluded that the TCPA’s phrase “in connection with” 
was one with “intentional breadth” requiring no more than a 
“tangential relationship” to a matter of public concern.9 
However, in December 2019, the court changed course, 
offering a different interpretation of the pre-2019 amendment 
text—albeit, having the same narrowing effect that the 2019 
amendments intended. In Creative Oil & Gas, LLC v. Lona 
Hills Ranch, LLC, it utilized a much narrower view of what 
qualifies as a “matter of public concern.”10 Without overruling 
Coleman, it held that misrepresentations about the 
termination of an oil and gas lease did not involve matters of 
public concern under the TCPA because there was no 
evidence of relevance to the broader marketplace, and they 
could not reasonably be characterized as involving public 
concerns—the communications were only to “two private 
parties concerning modest production at a single well.”11  

Creative Oil’s interpretation of matters of public concern 
has not been overruled and has instead been affirmed by 
numerous courts of appeals, even as recently as September 
2021.12  

Recently, the first round of appellate cases interpreting the 
2019 amendments has surfaced, recognizing that the 
amendments impose a higher threshold “connection between 
the legal action and the communications made to invoke the 
TCPA’s dismissal procedures.”13 An appellate court noted one 
significant amendment involved the “narrowing of the 
categories of connections a claim could have to the exercise of 
a protected right to enable the movant to seek dismissal.”14 
Originally, the connection was sufficient if the claim was 
“based on, relates to, or is in response to” the exercise of a 
protected right; but under the 2019 amendments, the most 
expansive connection—“relates to”—was deleted.15  

In Ross, Ross Dress for Less entered into a purchase sale 
agreement with ML Dev and, after the closing, was informed 
that it would have to pay extra to obtain easements necessary 
to utilize the land as intended from ML Dev’s associates.16 
Ross then demanded easement access as part of the original 
transaction—unsuccessfully.17 Ross sued, and ML Dev’s 
associates moved for TCPA dismissal.18 The trial court denied 
the motion for failure to properly identify the TCPA-
protected communications, and the movants appealed.19 On 
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appeal, they pointed at their statements about easement 
access.20 In evaluating the connection between Ross’ claims 
and the movants’ protected communications, the court of 
appeals concluded that statements about the denied easement 
generally may have related to the Ross suit, but the movants 
failed to show that the Ross suit was based on or in response 
to their communications—a higher standard than before.21  

Other courts have reached the same conclusion22 and 
applied the heightened post-2019 TCPA to reject TCPA 
dismissals.23  

Post-amendment TCPA cases continue to make their way 
through the court system, so the application and scope of the 
TCPA, while unquestionably narrowed, is still being 
determined.24 TBJ  
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