ANTITRUST AND BUSINESS LITIGATION
WRITTEN BY EMILY WESTRIDGE BLACK AND CARRINGTON GIAMMITTORIO

This year, the stage is set for the U.S. Supreme Court to
further define the scope of unlawful exclusionary conduct
under Section 2 of the Sherman Act as well as the Federal
Trade Commission’s power to seek restitution under its
statutory authority to order injunctions.
Tying and Refusal-to-Deal
On September 4, 2020, Comcast Corporation filed a
petition for a writ of certiorari in the U.S. Supreme Court
after the U.S. Court of Appeals for the 7th Circuit reinstated
Sherman Act, Section 2 claims brought by Viamedia Inc.1
Viamedia claims more than $500 million in damages from
Comcast’s alleged leveraging of monopoly power in one
market to gain monopoly power in a second market through
unlawful tying.
Viamedia competes with Comcast to provide advertising
services that assist cable providers in delivering advertising
slots. Comcast has monopoly power over the “interconnect”
services market, which allows retail cable providers to sell
advertising services through “interconnects” provided by
Comcast. Comcast allegedly used its monopoly over
interconnects to force small cable providers to buy its
advertising services—not Viamedia’s—in order to access
interconnects.
The district court held that Comcast had legitimate
business justifications for its conduct and dismissed the
claims. The 7th Circuit reversed, holding business
justifications relevant “only to the rebuttal of a prima facie
case of monopolization.” The 7th Circuit also reinstated
Viamedia’s tying claim, holding that an “express, written
declaration of a proposed tying arrangement” is unnecessary
and an “implied condition” that a buyer purchase tied
products is sufficient.
The 7th Circuit’s decision seems to conflict with the
Supreme Court’s decision in Verizon Communications Inc. v.
Law Offices of Curtis V. Trinko, which held that a monopolist
has no duty to aid competitors.2 A ruling in Viamedia’s favor
would significantly widen the scope of liability under Section
2 of the Sherman Act.
Suit Reexamining the FTC’s Restitution Authority
The Supreme Court granted certiorari in AMG Capital
Management LLC v. Federal Trade Commission, Docket No.
19-508, to resolve a split between the U.S. Courts of Appeals
for the 9th and 7th Circuits regarding whether restitution is
within the scope of relief authorized under the FTC Act. In
2018, the 9th Circuit upheld the FTC’s order of $1.27
million in restitution and disgorgement, rejecting the
defendant’s argument that the FTC lacked statutory authority
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to order monetary relief.3 The 7th Circuit later held in Federal
Trade Commission v. Credit Bureau Center, LLC that Section
13(b) of the FTC Act does not authorize monetary relief.4
The Supreme Court granted certiorari shortly after its
decision in Liu v. SEC,5 which limited the U.S. Securities and
Exchange Commission’s power to seek disgorgement to
awards that do not “exceed a wrongdoer’s net profits” and are
“awarded for victims.” In AMG, the court will decide whether
the FTC Act places limitations on the FTC by authorizing
only “temporary restraining orders” and “injunctions” against
bad actors. A holding that restitution falls outside the
statutory definition of “injunctions” would limit the FTC’s
enforcement and bargaining power.
Texas Joins Google Monopolization Suit
In many ways, 2020 has been a year of reckoning for big
technology companies, with household names like Facebook,
Amazon, Apple, and Google facing heightened scrutiny from
both the judiciary and Congress. In October 2020, Texas
joined the U.S. Department of Justice and 10 other states in a
unified effort under Section 2 of the Sherman Act to restrain
Google from “unlawfully maintaining monopolies in the
markets for general search services, search advertising, and
general search text advertising . . . through anticompetitive
and exclusionary practices.”6 The allegations that Google has
paid “billions of dollars each year” to enter into exclusionary
agreements with distributors to “secure default status for its
general search engine” and prevent “counterparties from
dealing with Google’s competitors” are similar to those made
by the European Union in 2018, which resulted in a 4.3
billion euros fine. The case is one to watch heading into 2021.
Notes
1. Viamedia, Inc. v. Comcast Corp., 951 F.3d 429 (7th Cir. 2020), Docket No. 20-319 in
the Supreme Court.
2. 540 U.S. 398 (2004).
3. FTC v. AMG Capital Mgmt., LLC, 910 F.3d 417 (9th Cir. 2018).
4. 937 F.3d 764 (7th Cir. 2019).
5. 140 S. Ct. 1936, 1940 (2020).
6. Complaint, U.S. v. Google LLC, Case No. 1:20-cv-03010 in the U.S. District Court
for the District of Columbia.
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APPELLATE LAW
WRITTEN BY WARREN W. HARRIS AND STEPHANI MICHEL

The Texas Supreme Court addressed several important
appellate issues in 2020, including finality and error
preservation.
The court addressed finality in two cases. In Bonsmara
Natural Beef Co., LLC v. Hart of Texas Cattle Feeders, LLC, the
trial court denied Hart’s motion to compel arbitration, but
Hart did not challenge the denial by interlocutory appeal.1
After an unsuccessful mandamus and a trial, the court
rendered judgment against Hart.2 On appeal, Hart argued
that the court improperly denied arbitration, and the court of
appeals agreed.3 Bonsmara countered that the appellate court
lacked jurisdiction over the arbitration order because Hart had
not pursued an interlocutory appeal.4 A divided Supreme
Court disagreed, concluding that the trial court’s denial of
arbitration “merged into the final judgment.”5 Hart’s failure to
pursue an interlocutory appeal did not “forfeit its right to
challenge [the] ruling on appeal from a final judgment.”6
In Bella Palma, LLC v. Young, the trial court signed a
“Final Judgment” in Bella Palma’s favor.7 The judgment stated
that it was final, denied all other relief, and awarded judgment
against “Defendants.”8 It did not reference one of the codefendants.9 At the appellate court’s request, the trial court
clarified that it had intended to render a final, appealable
judgment disposing of all claims and parties.10 The court of
appeals nonetheless determined there was no final judgment
and dismissed the appeal for want of jurisdiction.11 The
Supreme Court reversed because the trial court’s clarifying
order “left no doubt about finality.”12 Dismissing the appeal
was thus erroneous, regardless of the judgment’s “legal
completeness or correctness.”13
The court also addressed error preservation. In North East
Independent School District v. Riou, Dehann Riou sought
review of the Texas commissioner of education’s affirmance of
the school district’s vote to terminate her teaching contract for
conduct constituting “good cause per se.”14 In court—but not
before the school board—she argued that the good-cause-perse standard conflicted with the statutory standard.15 The lower
courts agreed, reversing the commissioner’s decision.16 On
petition for review, the district and commissioner alleged that
Riou failed to preserve her challenge to the standard by
waiting to raise it until she was in court.17 But the Supreme
Court held that Riou’s sufficiency challenge “fairly include[d]”
the issue.18 She had consistently argued that the district
“lacked good cause” to terminate her and that evidence did
not support the decision, which preserved the wrong-standard
error.19

standing and ecclesiastical abstention.20 The trial court granted
the motion without specifying which theory it relied on.21 On
appeal, St. John briefed only standing, and the en banc court
of appeals affirmed because the brief did not “challenge all
possible bases for the decision.”22 The Supreme Court
reversed, reasoning that the record showed that standing and
ecclesiastical abstention were not independent bases for
affirmance, but were instead “so inextricably entwined” that
mentioning one “automatically direct[ed] attention” to the
other.23
Notes
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.

603 S.W.3d 385, 389 (Tex. 2020).
Id.
Id. at 389-90.
Id. at 390.
Id. at 397.
Id. at 387.
601 S.W.3d 799, 800 (Tex. 2020) (per curiam).
Id.
Id.
Id.
Id. at 801.
Id. at 802 (internal quotations and citations omitted).
Id. (citing Lehmann v. Har-Con Corp., 39 S.W.3d 191, 205-06 (Tex. 2001)).
598 S.W.3d 243, 246 (Tex. 2020).
Id. at 249, 252.
Id. at 249.
Id.
Id. at 252-53.
Id.
595 S.W.3d 211, 213 (Tex. 2020) (per curiam).
Id.
Id.
Id. at 214-16 (quoting Consol. Eng’g Co. v. S. Steel Co., 699 S.W.2d 188, 192 (Tex.
1985)).
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ARBITRATION LAW
WRITTEN BY YOLANDA CORNEJO GARCIA AND MASON PARHAM

U.S. Supreme Court decisions over the past several years
have limited the availability of class arbitration, including in
Epic Systems Corp. v. Lewis, which upheld the enforceability of
class-arbitration waivers in employment agreements.1 These
waivers are widely used, and employers should be aware of the
potential dilemma they may face if employees coordinate
filing individual arbitrations, which occurred in early 2020
when thousands of DoorDash couriers moved to compel
individual arbitration in the U.S. District Court for the
Northern District of California. The case is Abernathy v.
DoorDash, Inc.2
In GE Energy Power Conversion France SAS, Corp. v.
Outokumpu Stainless USA, LLC, the Supreme Court
considered whether the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, or “New York
Convention,” prohibits non-signatories from enforcing an
arbitration agreement under traditional principles of state
law—specifically equitable estoppel.3 The U.S. Court of
Appeals for the 11th Circuit held that because the New York
Convention requires parties to sign the arbitration agreement,
only signatories to the agreement can move to compel
arbitration and it would conflict with this requirement to
allow a non-signatory to compel arbitration based on a statelaw doctrine of equitable estoppel. The Supreme Court
reversed, holding that the Federal Arbitration Act does not
alter background principles of state contract law and that
nothing in the New York Convention explicitly prohibits the
application of state laws addressing enforceability.
The Supreme Court will decide another dispute related to
the agreement in Henry Schein, Inc. v. Archer & White Sales,
Inc. During its previous term, the court held that the Federal
Arbitration Act prohibits courts from deciding gateway issues
of arbitrability (i.e., whether a claim is subject to arbitration)
if the parties clearly and unmistakably delegated that
responsibility to an arbitrator, regardless of whether the court
believes the argument for arbitration is “wholly groundless.”4
On remand, the U.S. Court of Appeals for the 5th Circuit
held that while there was unmistakable evidence that the
parties agreed to delegate some claims, they also agreed that
any action seeking injunctive relief was excluded from
mandatory arbitration. On this basis, the 5th Circuit again
upheld the lower court’s order declining to compel arbitration.
The case was set for oral argument on December 8, 2020.
Perhaps the most significant development in 2020 is a
procedural one: the growing number of remote arbitrations.
As many practitioners now know, intuitive videoconferencing
software has made it possible to largely replicate a traditional
arbitral hearing remotely, so much so that remote arbitrations
may be here to stay. However, while a remote platform
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undoubtedly offers unique advantages in terms of efficiency
and cost, it also brings unique challenges and considerations
that require both practice and thoughtful planning. For one,
there is a cottage industry of vendors providing remote
hearing platforms that incorporate videoconferencing, screen
sharing, document management, and court reporting
functionalities. These vendors vary in terms of functionality
and cost. Myriad technical considerations like audio and video
quality and internet speed, while seemingly minor, can be the
difference between a very good experience and a very bad one.
Unfamiliar logistical issues should be addressed in advance,
including online security and privacy measures and agreed
procedures for dealing with technical problems, which you
should expect will occur at inopportune times. Remote
platforms also provide the opportunity for new and unique
ways to present your case and focus the decision-maker’s
attention on your key evidence, for example, through
interactive demonstratives. While remote proceedings
undoubtedly introduce technical and stylistic wrinkles, they
also offer enterprising counsel with increased control over the
proceedings and with opportunities to enhance the
persuasiveness of their arguments. And given COVID-19’s
enduring effects and the growing recognition of the cost
effectiveness of conducting remote hearings, it is likely that
remote arbitration proceedings are here to stay.
Notes
1.
2.
3.
4.

138 S.Ct. 1612, 1632 (2018).
438 F.Supp.3d 1062 (N.D. Cal. 2020).
140 S. Ct. 1637 (2020).
139 S. Ct. 524 (2019).
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BANKRUPTCY LAW
WRITTEN BY AARON M. KAUFMAN AND GRAYSON WILLIAMS

The Small Business Reorganization Act of 2019, or SBRA,
became effective in February 2020, just before the coronavirus
pandemic took hold of the American economy. In general,
SBRA was designed to make Chapter 11 reorganization less
expensive and more attainable for small businesses. Initially,
SBRA was only available to small-business debtors with debts
below $2.725 million. Within a month of SBRA’s effective
date, in response to the global pandemic, Congress passed the
Coronavirus Aid, Relief, and Economic Security Act,1 which
(among other things) expanded SBRA by temporarily
increasing the debt limit from $2.725 million to $7.5 million.
While COVID-19 impacted a wide spectrum of
industries, the pandemic acutely roiled the retail industry. As
of mid-October 2020, 46 major retail companies had filed for
bankruptcy protection, exceeding annual filings of any year
since 2010.2 Legacy brands such as Neiman Marcus,
JCPenney, Tuesday Morning, J.Crew, and Brooks Brothers
(among many others) have all sought bankruptcy protection.
The 2020 uptick in retail filings began in April, whereas retail
bankruptcy filings historically begin to spike in the winter
months, after the holidays.
Another industry impacted by the pandemic has been the
oil and gas industry. Bankruptcy courts, particularly in Texas,
saw several large energy filings in 2020, including Chesapeake
Energy, Ultra Petroleum (again), and many more. This
column would be incomplete without mention of the
developing caselaw affecting midstream companies. Two
decisions in particular—Ultra Petroleum in the U.S.
Bankruptcy Court for the Southern District of Texas and
Extraction Oil & Gas in the U.S. Bankruptcy Court for the
District of Delaware—addressed the ability to reject
midstream contracts given the interplay with concurrent
proceedings in the Federal Energy Regulatory Commission, or
FERC, and disputes over “covenants running with the land.”
In Extraction,3 the Delaware Bankruptcy Court found no
such covenants to exist under Colorado law and explained
that the debtors would have been able to reject the midstream
contracts even if covenants did exist, because rejection would
merely give rise to money damages not termination or
rescission. The Delaware Bankruptcy Court also found no
basis for heightened scrutiny of the debtors’ rationale for
rejection, explaining that “[t]his is not a proceeding before
FERC to modify or to abrogate a filed rate.” Earlier in the
year, in Ultra Petroleum, the U.S. Bankruptcy Court for the
Southern District of Texas reached a similar conclusion,
authorizing the debtors’ rejection of midstream contracts but
only after applying heightened scrutiny to the debtors’
rationale, given public interests and FERC’s concurrent
involvement in the dispute.4
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The U.S. Supreme Court also issued a couple of
bankruptcy-related decisions that may impact bankruptcy
practice. In mid-January, the late Justice Ruth Bader Ginsburg
wrote a unanimous decision in Ritzen Group Inc. v. Jackson
Masonry, LLC,5 explaining that bankruptcy court orders are
final when they dispose of discrete proceedings within the
bankruptcy case. In Ritzen, the court held that an order
denying a motion for relief from stay, without reservation, was
final. In another decision, Rodriguez v. Federal Deposit
Insurance Corp.,6 the court invalidated the nearly half-centuryold “Bob Richards rule,”7 which specifies how federal tax
proceeds should be allocated among members of an affiliated
group of corporations that file consolidated returns. The court
reasoned there to be insufficient unique federal interest to
support federal common law as to this exercise and, instead,
that the state courts are adequately equipped to tackle these
types of issues.
Notes
1. See Coronavirus Aid, Relief, and Economic Security Act, Pub. L. No. 116-136 (2020).
2. Tayyeba Irum and Chris Hudgins, October retail market: US sales jump; bankruptcies
pause after record highs, S&P Global Market Intelligence (Oct. 16, 2020),
https://www.spglobal.com/marketintelligence/en/news-insights/latest-newsheadlines/october-retail-market-us-sales-jump-bankruptcies-pause-after-record-highs60754703 (defining “major” as public companies with more than $2 million in debt
and private companies with more than $10 million in debt).
3. Extraction Oil & Gas, Inc. v. Elevation Midstream, LLC (In re Extraction Oil & Gas,
Inc.), --- B.R. ---, 2020 WL 6389252 (Bankr. D. Del. Nov. 2, 2020) (citing Extraction
Oil & Gas, Inc. v. Grand Mesa Pipeline, LLC (In re Extraction Oil & Gas, Inc.), Adv.
Proc. No. 20-50816, Adv. D.I. 45 at 17; and Extraction Oil & Gas, Inc. v. Platte River
Midstream, LLC (In re Extraction Oil & Gas, Inc.), Adv. Proc. No. 20-50833, Adv. D.I.
54 at 24).
4. In re Ultra Petro. Corp., --- B.R. ---, 2020 WL 4940240, 2020 Bankr. LEXIS 2249
(Bankr. S.D. Tex. Aug 21, 2020).
5. 140 S. Ct. 582 (2020).
6. 140 S. Ct. 713 (2020).
7. In re Bob Richard Chrysler-Plymouth Corp., 473 F.2d 262 (9th Cir. 1973).
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CONSTRUCTION LAW

party to its actual damages.

WRITTEN BY WILLIAM B. WESTCOTT AND PATRICK A. KELLY

When it wasn’t busy issuing emergency orders in response
to COVID-19, the Texas Supreme Court authored multiple
rulings this year that will have a lasting impact on
construction law.
In Copano Energy, LLC v. Bujnoch,1 the Texas Supreme
Court analyzed whether a combination of emails sent between
parties satisfied the statute of frauds to create a binding
contract. In its analysis, the court reiterated that multiple
writings at different times can be read together to meet the
requirements of the statute of frauds, even if they do not
expressly reference each other. The emails at issue included
initial exchanges between an energy company’s representative
and counsel for landowners, specifying the terms of a
prospective offer, while later exchanges between the parties
contained an “offer” that was accepted. The court held that
while the initial emails contained terms, they did not contain
an offer and acceptance. Additionally, while the later emails
included an offer and acceptance, they could not, with
certainty and clarity, be melded together with the initial
emails to form a binding contract.
In San Antonio River Authority v. Austin Bridge & Road,
L.P.,2 the Texas Supreme Court held that when it comes to
arbitrations involving governmental entities in the Texas Local
Government Code Chapter 271 context, the issue of whether
a governmental entity has waived immunity is left exclusively
to Texas courts, even if there is an agreement between the
parties to arbitrate. The court’s ruling now requires a
bifurcated process for resolving disputes involving
governmental entities: a hearing on jurisdiction in court and
another on the merits of the case in arbitration.
In Atrium Medical Center, LP v. Houston Red C LLC,3 the
Texas Supreme Court reevaluated the issue of whether
liquidated damages constitute an unenforceable penalty. The
case involved a clause in a hospital’s contract with a service
provider that called for the hospital to pay a cancellation
charge equal to 40% of the greater of (i) the initial agreement
value or (ii) the current invoice amount, multiplied by the
number of weeks remaining in the contract’s term. In
upholding the liquidated damages clause at issue, the court
reiterated that a party seeking to enforce a liquidated damages
clause bears the burden of showing that the provision, as
drafted, accounts for the two enforceability considerations: (i)
that the harm caused by breach is incapable or difficult of
estimation and (ii) that the amount of liquidated damages
called for is a reasonable forecast of just compensation. If both
considerations are met, the opposing party must show an
“unbridgeable discrepancy” between actual damages at the
time of breach and the stipulated damages of the liquidated
damages clause to render the clause unenforceable, limiting a
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In Rieder v. Woods,4 the Texas Supreme Court held that
individual members of a limited liability company could not
be bound to a forum-selection clause in an agreement that
they did not execute in their individual capacities. According
to the court, the two agreements at issue—an operating
agreement signed by three individual members of the LLC
that did not have a forum-selection clause and a series
agreement signed only by the LLC that established Tarrant
County as the exclusive venue for disputes—were not a
unified document. The court determined that a forumselection clause could not be enforced by or against nonsignatories under the transaction-participant enforcement
theory.
In Yowell v. Granite Operating Co.,5 the Texas Supreme
Court held that the lodestar analysis explained in Rohrmoos
does not apply to contingent appellate fee awards. In ruling
on the novel issue, the court opined that the lodestar analysis
cannot apply to contingent appellate fees because they “have
not yet been incurred and thus must be projected based on
expert opinion testimony.” The court determined that a fee
proponent must provide opinion testimony about the services
it reasonably believes will be necessary to defend the appeal
and a reasonable hourly rate for those services.
Lastly, as a case pending before the court that is worth
monitoring, James Construction Group v. Westlake Chemical
Corp.6 addresses the substantial compliance doctrine in the
context of contractual notice provisions.
Notes
1.
2.
3.
4.
5.
6.

593 S.W.3d 721 (Tex. 2020).
601 S.W.3d 616 (Tex. 2020).
595 S.W.3d 188 (Tex. 2020).
603 S.W.3d 86 (Tex. 2020).
No. 18-0841, 2020 WL 2502141 (Tex. May 15, 2020).
594 S.W.3d 722 (Tex. App.—Houston [14th Dist.] 2019, pet. filed).
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CONSUMER LAW
WRITTEN BY JON-ROSS TREVINO

The Texas Legislature increased jurisdictional limits for several
Texas courts starting September 1, 2019.1 The statutory county
courts’ concurrent jurisdiction with district courts was increased
from $200,000 to $250,000.2 Civil claims brought in excess of
$250,000 in county court now require a 12-person jury unless
the parties agree to a lesser number.3 Finally, jurisdictional limits
in justice of the peace courts were raised to allow claims up to
$20,000, up from the previous limit of $10,000.4
In Seila Law v. Consumer Financial Protection Bureau,5 or
CFPB, the U.S Supreme Court held a for-cause restriction on
President Donald J. Trump’s executive power to remove CFPB’s
single director violated constitutional separation of powers.6
The president retains the power to supervise and to remove
these lesser executive officers, and Congress may not restrict
the president’s power to remove such officers except in recognized
limited exceptions.7 Although the structure for removing the
head of the CFPB was unconstitutional, the court found this
provision severable from the statute as a whole, keeping intact the
Dodd-Frank Wall Street Reform and Consumer Protection Act.8
In Rotkiske v. Klemm, the U.S. Supreme Court resolved a
circuit split by holding that the statute of limitations of the
Fair Debt Collection Practices Act, or FDCPA, begins to run
when the statute is violated and not when the violation is
discovered.9 While Rotkiske argued the “fraud-specific
discovery rule” applied, the court held Rotkiske failed to
preserve the issue in his petition for writ for certiorari.10
Justice Sonia Sotomayor wrote a concurring opinion stating
that while she agrees Rotkiske failed to preserve the issue,
nothing in the majority’s opinion prevents other parties from
asserting equitable tolling principles.11
In Manuel v. Merchants and Professional Bureau, Inc., the
U.S. Court of Appeals for the 5th Circuit held that debt

collection letters that seek to collect on “time-barred debt,
filled with ambiguous offers and threats with no indication
that the debt is old, much less that the limitations period has
run, misrepresent the legal enforceability of the underlying debt
in violation of ” the FDCPA.12 The 5th Circuit declined to
adopt the trial court’s opinion that the letter’s failure to
mention the debt’s age or disclose that the statute of
limitations had expired also violated the FDCPA.13
In Willis v. Portfolio Recovery Associates,14 the 5th Circuit
held that a consumer did not have standing to enforce a
consent order between Portfolio and CFPB.15 The consent
order entered between Portfolio and the CFPB does not
“invoke a private right of action” and only Congress has the
right to create a private right of action.16 In short, only the
CFPB has authority to enforce one of its consent orders.
Notes
1. Act of May 27, 2019, 86th Leg., R.S., ch. 696 (S.B. 2342), Sec. 32, eff. Sept. 1, 2019.
2. Tex. Gov’t Code § 25.0003(c).
3. Tex. Gov’t Code § 25.0007.
4. Tex. Gov’t Code § 27.031(a)(1).
5. Seila Law LLC v. Consumer Financial Protection Bureau, 140 S. Ct. 2183 (2020).
6. See id. at 2197.
7. Id.
8. See id. at 2208-11.
9. Rotkiske v. Klemm, 140 S. Ct. 355 (2019).
10. Id. at 361.
11. Id. at 362.
12. Manuel v. Merchants and Prof ’l Bureau, Inc., 956 F.3d 822, 332 (5th Cir. 2020)
(emphasis added).
13. Id. at 824.
14. Willis v. Portfolio Recovery Associates, L.L.C., 803 F.App’x. 761 (5th Cir. 2020).
15. See id. at 764.
16. Id.
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CRIMINAL LAW
WRITTEN BY LAUREN RENEE SEPÚLVEDA

This year-in-review article is dominated by search and seizure
cases, as well as the latest update (at time of writing) of pending
litigation regarding Gov. Greg Abbott’s emergency orders.
Confessions
In Lopez v. State,1 a defendant asserted his confession was
involuntary because the officers threatened to arrest the defendant
and his wife. The record showed the defendant voluntarily went
to the police station, waived his Miranda rights, and was told
he could leave at any time. The detectives told the defendant
if he and his wife refused to give an interview, they could arrest
them both in light of the evidence they already had and let the
courts “sort it out.” The Texas Court of Criminal Appeals held
that the officers’ statements were not improper persuasion but
instead a comment on how things could unfold going forward.
Now that most interviews are recorded in some way, we can
expect further exploration by the Court of Criminal Appeals on
what constitutes the boundaries of improper coercion or persuasion.
DWI
The post-Martinez two-warrant debate in the DWI
community has finally been put to rest by the Court of
Criminal Appeals’ opinion in Crider v. State.2 In Crider, the
defendant’s blood was drawn pursuant to a search warrant but
there was no explicit authorization for chemical testing within
the warrant. At appeal, the defendant complained that the
introduction of his blood alcohol concentration results
violated his Fourth Amendment rights. The Court of Criminal
Appeals held that it did not and a “neutral magistrate who has
approved a search warrant for the extraction of a blood
sample, based upon a showing of probable cause to believe the
suspect has committed the offense of driving while intoxicated,
has necessarily also made a finding of probable cause that
justifies chemical testing of that same blood.”

to a separate location where he had no access to the luggage,
searched it without a warrant. The defense argued that this was
an illegal search, but the Court of Criminal Appeals found it was
a reasonable search incident to arrest given that the defendant
was in actual possession of the luggage at the time of, or
reasonably contemporaneously to, his arrest.
In Kansas v. Glover,5 an officer pulled over a defendant
after running the vehicle’s license plate and learning that the
registered owner’s driver’s license was revoked. On appeal, the
defendant complained the seizure was improper under the
Fourth Amendment. The U.S. Supreme Court held that when
an officer has no reason to think someone other than the
registered owner is driving, the stop would be reasonable under
the Fourth Amendment.
In State v. Arellano,6 a defendant complained on appeal that
the search warrant in his case was facially invalid due to an
illegible magistrate signature and that since it was invalid, the state
could not argue an objective good-faith reliance exception. The
Court of Criminal Appeals disagreed and deemed the warrant
facially valid and therefore subject to the good-faith exception.
Certificates of Analysis
In Williams v. State,7 a certificate of analysis was submitted
by an affiant other than the analyst who conducted testing
and the defendant failed to object in writing no later than the
10th day before trial, as required under Code of Criminal
Procedures Art. 38.41 § 4. The defendant complained on
appeal that the certificate of compliance was not “substantially
compliant” with the Code of Criminal Procedures and
therefore did not trigger his timely objection requirement. The
Court of Criminal Appeals disagreed, holding that the
certificate did substantially comply with Code of Criminal
Procedures Art. 38.41 and the defendant was required to timely
object to preserve his confrontation claim at trial.
Notes

COVID-Specific Issues
The 14th Court of Appeals in Houston recently held in In
Re Ogg 3 that a trial court can properly grant a defense motion
of bench trial without the state’s waiver of a jury trial. Since the
state’s right to a jury trial is statutory and not constitutional in
nature, the 14th Court of Appeals held that the governor’s
emergency orders had suspended Texas Code of Criminal
Procedures Art. 1.13(a), thus a bench trial could continue over
the state’s objection. Since then, the state has filed a writ of
mandamus in the Court of Criminal Appeals and the court has
granted the state’s motion for emergency stay. Keep an eye out
for this decision, as it will likely impact the progress of trials
going forward during the pendency of the pandemic.
Search and Seizure
In Price v. State,4 a defendant was placed under arrest in an
airport while carrying his luggage. The police, after moving him
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1. Lopez v. State, 2020 Tex. Crim. App. LEXIS 922, 2020 WL 6479197, PD-0956-19
(Nov. 4, 2020).
2. Crider v. State, 2020 Tex. Crim. App. LEXIS 612, 2020 WL 5540130, PD-1070-19
(Sept, 16, 2020).
3. In re Ogg, 2020 Tex. App. LEXIS 8434, 2020 WL 6278528, Nos. 14-20-00451-CR
through No. 14-20-00454-CR (Oct. 27, 2020; pet. granted).
4. Price v. State, 2020 Tex. Crim. App. LEXIS 709, PD-0722-19 (Sept. 23, 2020).
5. Kansas v. Glover, 140 S. Ct. 1183 (Apr. 6, 2020).
6. State v. Arellano, 600 S.W.3d 53 (Tex. Crim. App. May 6, 2020).
7. Williams v. State, 585 S.W. 3d 478 (Tex. Crim. App. Oct. 9, 2019).
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CYBERSECURITY AND DATA PRIVACY
WRITTEN BY SHAWN E. TUMA

Attorney Convicted of Online Impersonation for
Fake Prostitution Ads for Exes
An attorney was convicted of online impersonation for
setting up false advertisements on Backpage.com (now defunct)
for prostitution services for two women with whom he had prior
relationships.1 Online impersonation requires proof of the
following elements: (1) use of the names or personas of another
person to create webpages on a commercial social networking
site or other internet website; “(2) without obtaining their
consent; and (3) with the intent to harm, defraud, intimidate,
or threaten any person.”2 Law enforcement performed a
sophisticated investigation using information obtained from
the victims, Backpage.com, as well as the defendant’s Facebook,
email, IP address, virtual private network, and prepaid credit
cards to connect the defendant to the ads.
Does Access to Messages Obtained Using
Opposing Party’s Apple ID Violate Hacking Law?
A computer forensics firm hired by the husband in a divorce
proceeding obtained access to the wife’s personal messages from
a third-party’s iPad tablet that their daughter had logged into
using the wife’s Apple ID password. The wife brought multiple
claims against the forensics firm including a claim under Texas’
civil “hacking law,” Harmful Access by Computer.3 The forensics
firm moved for summary judgment arguing there was “effective
consent” because the wife had consented to her daughter using
the Apple ID on the iPad and the trial court agreed. The appellate
court found summary judgment was improper as there was no
evidence establishing “effective consent” and, in fact, the wife’s
unsworn declaration rebutted any allegation to the contrary.4
Does Finding Child Porn on Another’s Cellphone
Violate Hacking Law?
An off-duty police officer’s discovery of child porn on a lost,
non-passcode-protected mobile phone while looking through
the phone in an attempt to ascertain its owner did not violate
Texas’ criminal “hacking law,” Breach of Computer Security.5 The
officer acted with the intent to facilitate a legitimate law
enforcement purpose, such as community caretaking, and
therefore his access of the phone was lawful.6 Additionally,
whatever subjective expectations of privacy the defendant may
have had in the phone, his objective expectation of privacy was
limited by the officer’s ability to access it for the purposes of
determining ownership.
Does Wife Have Apparent Authority to Consent to
Search of iPad Revealing Child Porn?
A wife had apparent authority necessary for her consent to
a search of her husband’s passcode-protected iPad to support
law enforcement’s search warrant application. The husband
had shared the passcode with his wife. The search resulted in
finding child porn on the device and conviction of the husband.7
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Ransomware Attacks Are Illegal, Paying Their
Demands Could Be Also
Using ransomware for extortion is illegal in Texas.8 In certain
cases it may be illegal for victims of ransomware attacks to
negotiate with and make an extortion payment to their attackers
to regain access to their computer systems. The U.S. Department
of Treasury issued an advisory9 cautioning that companies (and
those that assist them) that negotiate with and make payments
to certain prohibited persons may violate the Treasury’s Office
of Foreign Assets Control regulations.
Notes
1.
2.
3.
4.
5.
6.
7.
8.
9.

Dupuy v. State, 2020 WL 1942410 (Tex. App.—Houston [14th Dist.] 2020, pet. ref’d).
Id. at *3 (citing Tex. Penal Code § 33.07(a)(1)).
Tex. Civ. Prac. & Rem. Code § 143.001(a).
Tolbert v. Taylor, 2020 WL 1679234, *9 (Tex. App.—Houston [14th Dist.] 2020, no pet.).
Tex. Penal Code § 33.02, et seq.
Oseguera-Viera v. State, 592 S.W.3d 960, 967 (Tex. App.—Houston [1st Dist.], pet. ref’d).
Gonzalez v. State, 608 S.W.3d 98, 105 (Tex. App.—San Antonio 2020, pet. filed).
Tex. Penal Code § 33.023, et seq.
Advisory on Potential Sanctions Risks for Facilitating Ransomware Payments, Dept. of
the Treasury (Oct. 1, 2020), https://home.treasury.gov/system/files/126/ofac_
ransomware_advisory_10012020_1.pdf.

SHAWN E. TUMA
is an attorney widely recognized in data privacy and
cybersecurity law, areas in which he has practiced for over
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Cybersecurity Practice Group at Spencer Fane and works
primarily in the firm’s Collin County office.

ENERGY LAW
WRITTEN BY BRIAN C. BOYLE

The past year saw its share of courts grappling with legal issues
in the energy space. However, 2020 may be remembered more for
teeing up larger issues facing an evolving energy industry, including
the fate of climate change lawsuits targeting oil and gas companies.
The Texas Supreme Court began the year by putting an end
to a decade-long saga in Energy Transfer Partners, L.P. v. Enterprise
Products Partners, L.P., with the court throwing out a jury’s
finding that the parties’ conduct created a partnership to develop
a pipeline.1 The court explained that conditions in the parties’
preliminary written agreements—which stated that no binding
obligations would arise until execution and approval of a
definitive agreement by each company’s board of directors—
conclusively negated the formation of a partnership.2 Absent
evidence that the conditions had been waived, the court held
that no partnership existed, wiping out a $535 million judgment.3
In Chalker Energy Partners III, LLC v. Le Norman Operating
LLC, the court echoed its Enterprise analysis in finding that an
email exchange failed to rise to the level of a contract to purchase
and sell over $200 million in oil and gas assets.4 Despite an offer and
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acceptance in the emails, an associated confidentiality agreement
stated that no contract existed until a definitive agreement was
executed and the emails themselves noted that the deal was “subject
to a mutually agreeable PSA.”5 Similarly, the court struck down
an email agreement to purchase a pipeline easement in Copano
Energy, LLC v. Bujnoch, finding that the emails lacked a clear
description of essential terms, such as the easement’s location
and size, thereby failing to comply with the statute of frauds.6

requiring the federal government to phase out fossil fuels, noting
that such policy decisions are better suited for lawmakers.11 But
the fight continues in the first wave of suits by counties and
municipalities claiming that energy companies caused climaterelated damages, with many of the cases bogged down in
jurisdictional maneuvering.12 The U.S. Supreme Court is set to
address a threshold jurisdictional issue in Baltimore’s suit,13 which
could impact the course of climate change suits across the country.

Among other notable cases addressing oil and gas interests, the
Texas Supreme Court in Piranha Partners v. Neuhoff gave effect
to each provision of an assignment in holding that it conveyed
overriding royalty interests in the entire lease rather than a single
well.7 In Yowell v. Granite Operating Co., the court held that an
“anti-washout” clause applied to renewals and extensions of an
existing lease but violated the rule against perpetuities as to new
leases due to uncertainty on when, or if, the overriding royalty
interest would vest.8 And in a closely watched Pennsylvania case—
Briggs v. Southwestern Energy Prod. Co.—the Pennsylvania Supreme
Court recognized that the rule of capture applied to hydraulic
fracturing but left open the possibility of physical subsurface
trespass claims involving more than mere drainage of oil and gas.9

Notes

YOUR

Finally, the fate of climate change lawsuits remains uncertain.
ExxonMobil scored a win dismissing New York’s securities fraud
case alleging misstatements to investors about climate change
risks.10 And the U.S. Court of Appeals for the 9th Circuit found
that a group of children lacked standing to seek an injunction

1. 593 S.W.3d 732, 734-36 (Tex. 2020).
2. Id. at 736-42.
3. Id. at 741-42.
4. 595 S.W.3d 668, 669-72, 677 (Tex. 2020).
5. Id. at 673-76.
6. 593 S.W.3d 721, 727-32 (Tex. 2020).
7. 596 S.W.3d 740, 752-55 (Tex. 2020).
8. No. 18-0841, 2020 WL 2502141 at *4-8 (Tex. May 15, 2020).
9. 224 A.3d 334, 347-51 (Pa. 2020).
10. State of New York v. Exxon Mobil Corp., No. 452044-2018 (N.Y. Sup. Ct., Dec. 10, 2019).
11. Juliana v. U.S., 947 F.3d 1159, 1174-75 (9th Cir. 2020).
12. See, e.g., Board of County Commissioners of Boulder County v. Suncor Energy (U.S.A.)
Inc., 965 F.3d 792 (10th Cir. 2020); County of San Mateo v. Chevron Corp., 960 F.3d 586
(9th Cir. 2020); City of New York v. BP P.L.C., 325 F. Supp. 3d 466 (S.D.N.Y. 2018).
13. Mayor & City Council of Baltimore v. BP P.L.C., 952 F.3d 452 (4th Cir. 2020), cert.
granted, No. 19-1189, 2020 WL 5847132 (U.S. Oct. 2, 2020).
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ENVIRONMENTAL LAW
WRITTEN BY JEAN M. FLORES

The past year was full of significant holdings as well as
regulatory and policy changes, some of which are highlighted below.
U.S. Supreme Court
In County of Maui, Hawaii v. Hawaii Wildlife Fund,1 the court
held a Clean Water Act, or CWA, permit is required when a
discharge through groundwater is the “functional equivalent of a
direct discharge.” The case was remanded with instructions to use
the new test to determine whether treated water discharges to
injection wells that reach jurisdictional water require a CWA permit.
On October 5, 2020, oral argument took place in Texas v. New
Mexico,2 a case with original jurisdiction concerning whether a river
master erred in retroactively charging Texas for evaporative losses after
New Mexico released floodwaters from the Pecos River in 2014.
In Atlantic Richfield Company v. Christian,3 the court held
that state law claims concerning Comprehensive
Environmental Response, Compensation, and Liability Act
remedy actions are not jurisdictionally barred “challenges.”
5th Circuit
In Shrimpers and Fishermen of the RGV v. Texas Commission on
Environmental Quality,4 the court held that allegations of increased
risk of harm to association members failed to demonstrate
sufficient injury-in-fact to support Article III standing.
Texas Courts
In Hlavinka v. HSC Pipeline Partnership, LLC,5 a pipeline
company sought eminent domain as a common carrier under
the Texas Natural Resources Code. The 1st Court of Appeals
in Houston remanded to the lower court with instructions to
apply a “reasonable probability test” to determine whether a
pipeline would serve the public in the future.
Regulatory Changes
The U.S. Environmental Protection Agency, or EPA, has
continued to roll back various Obama-era regulations. As of
October 2020, 76 rules had been rolled back during the
current administration, and 26 more were pending.
Watch the cases around the U.S. challenging the
EPA/Army Corps of Engineers’ April 21, 2020, final rule
restricting the definition of “waters of the United States.”6
Policy
On September 30, 2020, the Texas Commission on
Environmental Quality, or TCEQ, proposed the first major
overhaul of its Penalty Policy since 2014. A September 14, 2020,
TCEQ memo describes the changes.7 The bottom line is TCEQ
administrative penalties will be going up. The comment period
closed October 20, 2020.
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In 2020, TCEQ issued a variety of COVID-19-related
guidance documents relating to enforcement discretion.8 Over
230 requests for enforcement discretion had been submitted
to TCEQ as of November 2020.
The EPA issued temporary COVID-19 enforcement
discretion guidance effective March 26, 2020, and terminated
the guidance on August 31, 2020.9
Notes
1.
2.
3.
4.
5.
6.
7.
8.
9.

Cty. of Maui, Hawaii v. Hawaii Wildlife Fund, __ U.S.__; 140 S.Ct. 1462 (Apr. 23, 2020).
Texas v. New Mexico, No. 65-orig (U.S.).
Atl. Richfield Co. v. Christian, __ U.S. __; 140 S.Ct. 1335 (U.S. Apr. 20, 2020).
Shrimpers and Fishermen of the RGV v. Texas Comm’n on Environmental Quality, 968 F.3d
419 (5th Cir. 2020).
Hlavinka v. HSC Pipeline Partnership, LLC, 605 S.W.3d 819 (Tex. App.—Houston
[1st] 2020).
85 Fed. Reg. 22,250.
https://www.tceq.texas.gov/downloads/news/interoffice-memorandum-penalty-policy.pdf.
See https://www.tceq.texas.gov/response/covid-19.
See https://www.epa.gov/sites/production/files/2020-03/documents/oecamemooncovid19
implications.pdf.
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ESTATE PLANNING AND PROBATE LAW
WRITTEN BY GERRY W. BEYER

Remote Notarization of Wet Signatures
Many documents require the client’s wet signature because
the Texas version of the Uniform Electronic Transactions Act,
which authorizes electronic signatures on a variety of documents,
does not apply to most estate planning documents. Accordingly,
notaries commissioned as online notary publics cannot perform
online notarizations of these documents. As a temporary
solution to this problem in light of stay-at-home orders and
the imposition of social distancing due to COVID-19, Gov.
Greg Abbott temporarily suspended the requirement that a
client must physically appear in front of a notary for selfproving affidavits, durable powers of attorney, medical powers
of attorney, directives to physician, and oaths of executors,
administrators, and guardians. A notary must comply with the
following requirements to remotely notarize a wet signature:
• The notary must verify the identity of a person signing
a document at the time the signature is taken by using
two-way video and audio conference technology.
• The notary public may verify identity by either (1)
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personal knowledge of the signing person, or (2) by
analysis based on the signing person’s remote presentation
of a government-issued identification credential, including
a passport or driver’s license, which contains the signature
and a photograph of the person.
• The signing person must transmit by fax or electronic
means a legible copy of the signed document to the notary
public, who may notarize the transmitted copy and then
transmit the notarized copy back to the signing person
by fax or electronic means.
The order remains in effect until the governor’s office
terminates the order or the March 13, 2020, disaster declaration
is lifted or expires. Documents properly executed during the
suspension period remain valid thereafter.
Several important estate-planning documents that may
require notarization are not covered, such as mental health
treatment declarations and agents for body disposition.
Interpretation and Construction
of Testamentary Gifts
The Texas appellate courts were busy with cases focusing
on how to interpret language that testators used to make gifts.
In the Texas Supreme Court case of ConocoPhillips Co. v. Ramirez,1
the court examined extrinsic evidence to determine that when
the testatrix devised a ranch using its commonly used name, it
transferred only the surface rights and not the mineral interests
reversing both the trial and intermediate appellate courts. The
term “personal effects” was held to exclude cash, receivables, and
oil and gas interests and royalties even though by so doing, this
property would pass by intestacy in Matter of Estate of Ethridge.2
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In In re Estate of Hunt,3 the court determined that a bequest of
“personal property” included not only tangible personal
property but also intangible personal property such as bank
accounts and stocks.
Trust Modification
In Matter of Troy S. Poe Trust,4 the court held that a request
for a jury trial in an action to modify a trust under Texas Property
Code § 112.054 is not precluded merely because the court is
to exercise its discretion in determining whether and how to
modify the trust. A jury would determine disputed facts, which
the court would then use in framing the appropriate modifications.
Community Property Survivorship Agreement
In Estate of Lovell,5 the court held that a document, which
did not qualify as a spousal joint will because it was
unwitnessed and non-holographic, could still be effective to
transfer property to the surviving spouse because the
document met all the requirements of a community property
survivorship agreement under Texas Estates Code § 112.052.
Notes
1.
2.
3.
4.
5.

599 S.W.3d 296 (Tex. 2020).
594 S.W.3d 611 (Tex. App.—Eastland 2019, no pet.).
597 S.W.3d 912 (Tex. App.—Houston [1st Dist.] 2020, no pet.).
591 S.W.3d 168 (Tex. App.—El Paso 2019, pet. filed).
05-18-00690-CV, 2019 WL 3423280 (Tex. App.—Dallas July 30, 2019, no pet.).
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FAMILY LAW
WRITTEN BY TASHA MCINNIS WILSON AND SAMANTHA E. FRAZIER

With a global pandemic and a historic election, 2020 will
go down as one of the most memorable years in recent
history. This year, in family law, the courts issued new
opinions and approved “game-changer” amendments to the
Texas Rules of Civil Procedure that will take effect January 1,
2021.
After years of following the age-old rule that the parental
presumption does not apply in modification suits, the Texas
Supreme Court held that the parental presumption applies
when modifying an existing order where a “fit parent” was
named as a managing conservator.1 In In Re C.J.C., the
mother and father were appointed joint managing
conservators with nearly equal periods of possession. Shortly
thereafter, the mother and child began living with the
mother’s boyfriend. The mother filed a modification;
however, while the case was pending, the mother died in a
car accident. The child began living exclusively with the
father, and the father filed to dismiss the pending
modification. The boyfriend and maternal grandparents
intervened. The Supreme Court determined that neither the
boyfriend nor grandparents argued or presented evidence that
the father was an unfit parent and thus the presumption that
a fit parent acts in the best interest of their child applied to
the modification case. Similar to that of Troxel, the parties
must provide evidence to rebut the presumption that the
parent is a fit parent.
In In re Cisneros, the stepmother was granted standing to
seek conservatorship. The stepmother argued on the basis
that she lived with the child and provided actual care,
control, and possession of the child for at least six months
ending not more than 90 days preceding the filing of the
suit.2
The primary conservator with the exclusive right to
determine a child’s residence can be ordered to pay child
support to a possessory conservator.3 In S.L. v. S.L., the wife
was ordered to pay child support to the husband. The
evidence showed that the wife’s income was three to four
times more than the husband’s income, the husband did not
have sufficient income to pay his monthly expenses, the
husband was unable to afford to pay for the child’s activities,
and the award of child support was in the best interest of the
child. Additionally, the husband received more time than
allotted under a standard possession order, which was a factor
in determining the child support award.
In In re M.H., post-separation adultery and alcoholism by
the husband was a basis for awarding the wife a
disproportionate share of the community estate.4
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In In re Rodriguez, the trial court erred by denying an
agreed continuance of trial based on complications from the
COVID-19 pandemic.5 After the Texas Supreme Court’s First
Emergency Order Regarding the COVID-19 State of
Disaster, the parties filed a Rule 11 agreement continuing
trial, extending discovery responses, exchanging inventories,
and conducting mediation. The trial court clerk continued
the case from May 5, 2020, to May 14, 2020, despite the
parties’ request for a trial setting in July. The trial court
abused its discretion and the mandamus was granted.
Some of the notable discovery changes to the Texas Rules
of Civil Procedure include: (1) for divorces with no children,
the marital estate value changed from $50,000 or less to
$250,000 or less;6 (2) Rule 194 disclosures are required and
due at or within 30 days after the filing of the first answer;7
(3) the discovery period begins when initial 194 disclosures
are due and continues until 30 days before trial;8 and (4) a
party cannot serve discovery until after the initial disclosures
are due.9
Notes
1. In re C.J.C., ___ S.W.3d ___, No. 19-0694, 2020 WL 3477006 (Tex. 2020, orig.
proceeding) (06-26-20).
2. In re Cisneros, No. 13-20-00094-CV, 2020 WL 1856471 (Tex. App.—Corpus Christi
2020, no pet. h.) (mem. op.) (04-07-20).
3. S.L. v. S.L., No. 02-19-00017-CV, 2020 WL 4360448 (Tex. App.—Fort Worth 2020,
no pet. h.) (mem. op.) (07-30-20).
4. In re M.H., No. 05-19-00133-CV, 2020 WL 5104965 (Tex. App.—Dallas 2020, no
pet. h.) (mem. op.) (08-31-20).
5. In re Rodriguez, No. 05-20-00523-CV, 2020 WL 2487061 (Tex. App.—Dallas 2020,
no pet. h.) (mem. op.) (05-13-20).
6. Tex. R. Civ. P. § 190.2(a)(2).
7. Tex. R. Civ. P. §§ 192.1(a), 194.2.
8. Tex. R. Civ. P. § 190.3(b)(1)(A).
9. Tex. R. Civ. P. § 192.2(a).
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GOVERNMENT LAW
WRITTEN BY VICTOR A. FLORES AND ERIC D. FLORES

This year, the U.S. Court of Appeals for the 5th Circuit’s
opinion related to government regulation of off-premise signs
and the Texas Supreme Court’s opinions in Reyes and Garner,
addressing governmental immunity and the Texas Tort Claims
Act, mark plenty for us to analyze.
Off-Premise Sign Regulations Trigger Strict
Scrutiny Review: Reagan National Advertising of
Austin, Inc. v. City of Austin1
Relying on Reed v. Town of Gilbert, Ariz.,2 the 5th Circuit
reviewed Austin’s prohibition of off-premise signs. The circuit
court held (1) Austin’s on-premise/off-premise distinction was
content based; (2) the ordinance applied equally to
commercial and noncommercial speech; (3) strict scrutiny
review was triggered; and (4) Austin’s justifications of
“protect[ing] the aesthetic value of the city and protect[ing]
public safety” did not satisfy strict scrutiny.3
In reviewing whether the regulations targeted a specific
viewpoint or message, the court held, “[I]nnocent motives do
not eliminate the danger of censorship …”4 Further, it also
explained, “A, ‘law cannot be regarded as protecting an
interest of the highest order, and thus as justifying a
restriction upon truthful speech, when it leaves appreciable
damage to that supposedly vital interest unprohibited.’”5
Distinct Application of Recreational Use Statute
for Governmental Landowners: University of Texas
v. Garner 6
In this late 2019 Texas Supreme Court opinion, a
University of Texas employee struck April Garner as she was
bicycling along a road owned by the university.7 Initially, the
court of appeals held that the Recreational Use Statute,8 or
RUS, required the university to “invite” the public to use its
property for recreational use.9 However, the Texas Supreme
Court reversed and held that the specific language of
subsection (f ) of RUS does not require such an invitation.
Addressing the concerns that this case expands the scope
of RUS, the court expressed, “The wisdom or expediency of
the law is the Legislature’s prerogative, not ours.”10 It will be
interesting to watch whether the Texas Legislature addresses
this case in the upcoming session.
Texas Tort Claims Act and Sufficiency of Notice
Required by Plaintiff: Reyes v. Jefferson Cty 11
Luis Fernando Martinez Reyes sued Jefferson County for
injuries suffered in an automobile accident. The county filed
its plea to the jurisdiction claiming improper notice under
Section 89.004 of the Texas Local Government Code and
Section 101.101 of the Texas Civil Practice and Remedies
Code.12
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The trial court held that the presentment requirement
under Section 89.004 was not jurisdictional and denied the
county’s plea.13 Later, the court of appeals held “the County’s
investigation failed to uncover any negligent conduct, so it
had no knowledge ‘that it might be at fault.’” Therefore, it
reversed the trial court’s order denying the plea to the
jurisdiction and dismissed Reyes’ claim with prejudice.14
However, the Texas Supreme Court held, formal notice is
sufficient if it “reasonably describe[s]: (1) the damage injury
claimed; (2) the time and place of the incident; and (3) the
incident.” Additionally, “[T]he actual-notice standard does
not require proof that the County believed it was liable.”
Therefore, the court determined that dismissal of Reyes’
lawsuit was improper on the basis of noncompliance with
Section 101.101.15
Notes
1. Reagan National Advertising of Austin, Inc. v. City of Austin, 972 F.3d 696 (2020).
2. Reed v. Town of Gilbert, 576 U.S. 155 (2015).
3. Reagan Nat’l Advertising of Austin, Inc. v. City of Austin, 972 F.3d 696, 707-09 (2020).
4. Id. at 706 (quoting Reed, 576 U.S. at 171).
5. Id. at 710 (quoting Republican Party of Minn. V. White, 536 U.S. 765, 780 (2002)).
6. Univ. of Texas v. Garner, 595 S.W.3d 645 (Tex. 2019).
7. Univ. of Texas v. Garner, 595 S.W.3d 645, 647-48 (Tex. 2019).
8. Tex. Civ. Prac. & Rem. Code §75.002.
9. Garner at 649-51.
10. Id. at 651 (citing Tex. Workers’ Comp. Comm’n v. Garcia, 893 S.W.2d 504, 520 (Tex.
1995) (quoting Smith v. Davis, 426 S.W.2d 827, 831 (Tex. 1968)).
11. Reyes v. Jefferson Cty., 601 S.W.3d 795 (Tex. 2020).
12. Id. at 796.
13. Id. at 797.
14. Id. (quoting Tex. Dep’t of Criminal Justice v. Simmons, 140 S.W.3d 338, 347-48 (Tex.
2004)).
15. Id. at 798 (emphasis in original).
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IMMIGRATION LAW
WRITTEN BY BEATRIZ HERNANDEZ

2020 was an extremely active year for immigration law.
First, there was an attempt to terminate the Deferred Action for
Childhood Arrivals, or DACA, program. However, the U.S. Supreme
Court blocked the termination and remanded the case for further
consideration. In response, Department of Homeland Security Acting
Secretary Chad Wolf issued a July 28, 2020, memo instructing U.S.
Citizenship and Immigration Services, or USCIS, to reject all pending
and future initial requests for DACA, reject all pending and future
applications for advance parole absent exceptional circumstances, and
limit the period of DACA renewals to one year instead of two years.
To date, DACA continues to be a hot topic.
Next, the Trump administration redefined the public charge
ground of inadmissibility, making it significantly harder for an
applicant to prove that they will not be a public charge if admitted to
the United States as a lawful permanent resident. USCIS’ Form I-944
includes a detailed analysis of positive and negative factors to make a
public charge determination. Applicants are now required to provide
information on all assets and liabilities for each applicant as well as
proof of health insurance, marketable skills, language skills, and a
credit report, among other financial records.
Proposed changes to the USCIS fee schedule were set to take
effect on October 2, 2020. To date, an injunction remains in effect,
halting the implementation of the fee changes. The 2020 fee
changes significantly raise the cost of many applications. The rule
also eliminates certain fee exemptions, changes fee waiver
requirements, and unbundles previously issued benefits.
With respect to employment-based immigration, a proposed rule
will change the H-1B program by changing the definition of
“specialty occupation” and incorporating changes to the computation
of prevailing wage levels. These changes were set to be implemented
in December, unless enjoined. If implemented, both rules will make
eligibility for an H-1B incredibly difficult for many applicants.
This year we experienced a sharp decrease in processing of
asylum seekers. Due to COVID-19 restrictions, DHS and the
Centers for Disease Control and Prevention announced several
policies that impacted the ability of asylum seekers to enter the
United States. Specifically, seeking asylum at the border was
effectively deemed “nonessential” travel and therefore people seeking
asylum were not allowed to travel through ports of entry. The CDC
issued another order that allowed DHS to expel anyone if there is a
“serious danger of the introduction of [a communicable] disease into
the United States.” Both orders drastically limited the number of
individuals allowed entry to pursue asylum.
Recently, USCIS reversed its longstanding interpretation in
Matter of Z-R-Z-C. For decades, Temporary Protected Status, or
TPS, holders could adjust status as immediate relatives of U.S.
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citizens if they were paroled into the United States. Now, recipients
returning to the U.S. with advance parole after August 20, 2020, will
no longer be found to have been paroled for purposes of adjustment
of status if the advance parole was granted based upon their TPS.
Finally, USCIS issued policy guidance altering the civics
education requirements for naturalization. Starting in December,
applicants faced a harder exam.
With so many changes, 2020 was definitely a roller coaster
ride in all areas of immigration law.

BEATRIZ HERNANDEZ
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INSURANCE LAW
WRITTEN BY DOUGLAS P. SKELLEY

Most headlines in 2020 related to disputes between insureds
and insurers regarding COVID-19-related business losses. The
Texas Supreme Court, however, released two opinions addressing
fundamental duty-to-defend issues. Generally, Texas courts follow
the “eight corners” rule in determining whether a duty to defend
exists, meaning the review is limited to the “four corners” of the
pleading filed against the insured and the “four corners” of the
insurance policy.1
For years, the Supreme Court was presented with opportunities
to adopt an exception to the “eight corners” rule. Although the court
recognized on several occasions that other courts had applied
exceptions in limited circumstances, the court itself never had
formally adopted any exception.2 One such recognized exception
was from the U.S. Court of Appeals for the 5th Circuit’s opinion
in Northfield Insurance Co. v. Loving Home Care, Inc., where the
court held that extrinsic evidence is permitted only when relevant
to an independent and discrete coverage issue, not touching on
the merits of the underlying third-party claim, and “when it is initially
impossible to discern whether coverage is potentially implicated.”3
Recently, the Supreme Court was presented with the
opportunity—once again—to provide clarity on the issue. In
Richards v. State Farm Lloyds, the court rejected arguments that
a “policy language” exception to the rule exists.4 The court found
that the insurer had not “contracted around” the “eight corners”
rule by omitting the “express agreement to defend claims that
are ‘groundless, false or fraudulent.’”5 Rather, the court specifically
held that the duty-to-defend is a “creature of contract” and “‘a
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valuable benefit granted to the insured by the policy.’”6 The
court surmised that insurers should be aware of the “decades”
of Texas jurisprudence ruling this way, and that if the insurer
wished to draft policies to avoid the “eight corners” rule, it
could certainly do so in light of that understanding.7
Shortly thereafter, the Supreme Court in Loya Insurance Co.
v. Avalos recognized, for the first time, a very narrow exception
to the “eight corners” rule where “collusive fraud” exists.8 In that
case, the court stated that an insurer can rely on extrinsic evidence
if there is “conclusive evidence that groundless, false, or fraudulent
claims against the insured have been manipulated by the insured’s
own hands in order to secure a defense and coverage where they
would not otherwise exist.”9 The facts of the case were especially
egregious. The insured on an automobile policy was Karla Flores
Guevara. Her husband, Rodolfo Flores, was specifically excluded
from coverage by endorsement. While moving Guevara’s car, Flores
collided with another car. The occupants of that vehicle, Guevara,
and Flores all agreed to tell both the responding police officer
and the insurer that Guevara was driving the car rather than
Flores.10 Given those facts and the manner in which the court
framed the exception, the likelihood is that the exception will
be applied only in extremely narrow circumstances.
In Richards, notably, the court specifically referred to the
“Northfield exception” and outlined the narrow circumstances
under which other courts applied it in other cases. The court,
however, still declined to express an opinion as to the merits of
the Northfield exception. Moreover, the court did not even mention
the Northfield exception in Avalos. Thus, whether the Northfield
exception remains good law beyond the federal courts that apply
it the most often is an issue that continues to linger. In fact, with
the adoption of the “collusive fraud” exception and the ongoing
debate about the Northfield exception, the extrinsic evidence issue
likely will continue to garner significant litigation for years to come.
The author would like to thank Blake Crawford, senior counsel to Shidlofsky
Law Firm, for his assistance in drafting this article.

INTERNATIONAL TRADE LAW
WRITTEN BY ELSA MANZANARES

Even without the impact of COVID-19 on global supply chains,
2020 was a significant year for international trade. From a legal and
compliance perspective, the cost of doing business internationally has
increased due to an unprecedented risk environment, especially for
global companies doing business in China.
The restructuring of supply chains was already underway following
U.S. imposition of tariffs on goods originating from China in 2018.
The COVID-19 shutdowns only complicated these assessments. In
engaging new suppliers outside of China, U.S. importers needed to
ensure they had reliable business partners in markets they had not done
business with before. To avoid potential compliance penalties, U.S.
companies adopted enhanced due diligence procedures for suppliers,
business partners, and customers. At the same time, importers found
themselves scrambling to ensure compliance obligations in the
transition from the North American Free Trade Agreement to
the United States-Mexico-Canada Agreement on July 1.
Forced labor issues also gained prominence in 2020. U.S.
Customs and Border Protection continued to focus on reducing
imports of goods using forced labor, especially from North
Korea and China. The Treasury Department Office of Foreign
Assets Control, or OFAC, and the U.S. Department of
Commerce also designated certain Chinese government officials
and entities over alleged participation in human rights abuses
against Muslim minorities in China. Forced labor due diligence
must be incorporated into corporate compliance programs.
U.S. enforcement of sanctions and embargoes continued unabated in
2020. While 2019 was a record year for penalties (over $1 billion),
settlements in 2020 reflected OFAC’s ongoing enforcement of the
various comprehensive and targeted sanctions programs as well as
dealings with restricted persons and entities. Notably, OFAC also
published an advisory alerting parties that assist victims of ransomware
attacks of the potential sanction risks of facilitating ransomware payments.

Notes
1. Richards v. State Farm Lloyds, 597 S.W.3d 492, 499–500 (Tex. 2020).
2. See, e.g., GuideOne Elite Ins. Co. v. Fielder Rd. Baptist Church, 197 S.W.3d 305, 308
(Tex. 2006) (“Although this Court has never expressly recognized an exception to the
eight-corners rule, other courts have.”).
3. Id. at 308–09 (citing Northfield, 363 F.3d at 531.
4. 597 S.W.3d at 499–500.
5. Id. at 500.
6. Id. at 499.
7. Id.
8. No. 18-0837, --- S.W.3d ---, 2020 WL 2089752 (Tex. May 1, 2020).
9. Id. at *4.
10. Id. at *1.
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Final rules expanding the jurisdiction of the Committee on
Foreign Investment in the United States, or CFIUS, went into effect
this year. CFIUS reviews foreign acquisitions of U.S. businesses for
national security reasons. Following concerns about Chinese
investment in sensitive sectors of the U.S. economy, in 2018,
Congress passed legislation to expand CFIUS jurisdiction. The
new rules include an expansion on the types of investments and
technologies that could trigger CFIUS review.
The new CFIUS rules are just one of many restrictions intended
to mitigate U.S. national security concerns over China. In May, the
White House extended the 2019 emergency declaration authorizing
the Department of Commerce to block imports and transactions
deemed a threat to the security of U.S. telecom networks. A separate
order authorized the Department of Energy to block purchases of
certain electrical power equipment from foreign entities posing a
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national security risk. In June, following China’s passage of new
security measures in Hong Kong, the State Department and
Department of Commerce suspended export license authorizations
for military and dual-use goods destined for Hong Kong. The
Department of Commerce also expanded its existing rules for
military end-users in China and expanded controls on certain
foreign-produced items destined for Huawei or its affiliates.

Commission), the court held that “A statutory violation occurs if an
employer intentionally relies in part on an individual employee’s sex
when deciding to discharge the employee. Because discrimination on
the basis of homosexuality or transgender status requires an employer
to intentionally treat individual employees differently because of their
sex, an employer who intentionally penalizes an employee for being
homosexual or transgender also violates Title VII.”1

Finally, in September, over 3,500 importers filed suit in the Court
of International Trade, or CIT, in New York challenging the legality of
tariffs imposed by the U.S. government on goods from China. This
is the most significant litigation at the CIT in over 20 years.

In another (somewhat) win for employees, the Supreme Court
held in Babb v. Wilkie that federal employees do not need to show
that age was the “but for” cause of an adverse employment decision
under the Age Discrimination in Employment Act. The news is not
all good because plaintiffs who fail to prove the “but for” age
standard are limited in the kinds of relief they are entitled to.

The ever-changing rules affecting the import and export of
goods and services are complex and often implemented with little or
no notice. In the midst of a dynamic regulatory trade environment
in 2020 and beyond, it remains important for global companies to
invest in knowledgeable trade compliance personnel who can help
companies immediately pivot when necessary.

ELSA MANZANARES
is a partner in international trade at Stinson LLP in Dallas.
She can be reached at elsa.manzanares@stinson.com.

LABOR AND EMPLOYMENT LAW
WRITTEN BY TIFFANY ALVOID

There continues to be a trend of employers terminating
employees who engage in racist and/or bigoted behavior outside the
workplace. Companies are increasingly considering the public opinion
of viral videos to determine if an employee’s behavior is inconsistent
with company values. There have been numerous instances of videos
of individuals harassing African Americans and then shortly thereafter
finding themselves unemployed or on administrative leave. Employers
appear to be distancing themselves from employees who have become
a social liability, while simultaneously issuing a form of justice for
marginalized people who may not be in a position to obtain
retribution for racist encounters. As the nation is continuing to
grapple with social unrest and protests regarding systemic racism,
employers’ actions and public opinion may continue to become a de
facto judge and jury regarding behavior outside the workplace for
those cases that are not adjudicated in court.
In regards to cases, despite the challenges of 2020, the courts
continued to issue opinions that will impact employment law for
years to come. The U.S. Supreme Court, in a 6-3 decision, officially
settled the question of whether gay and transgender employees are
protected by Title VII of the Civil Rights Act of 1964. In Bostock v.
Clayton (consolidated with Altitude Express v. Zarda and R.G. & G.R.
Harris Funeral Homes Inc. v. Equal Employment Opportunity
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In a 7-2 opinion, the Supreme Court held in Little Sisters v.
Pennsylvania that the Affordable Care Act gave various federal
departments the power to create an expansion of the religious and moral
beliefs exemptions. Private employers (not just religious organizations)
can refuse to provide contraceptive coverage to employees if the
employer has a “sincerely held religious belief” or “moral objection.”2
In Hinkley v. Envoy Air, the U.S. Court of Appeals for the 5th
Circuit dismissed plaintiffs’ age discrimination claims for failure to
exhaust administrative remedies but held that “Although the
charge-filing requirement is not jurisdictional, failure to exhaust
administrative remedies is a potentially dispositive defense to federal
discrimination claims.”3
A firefighter brought a Federal and Medical Leave Act
interference claim in Garcia v. City of Amarillo. The court held that
the employer had constructive notice that the employee qualified for
FMLA but failed to notify him of his right. The court rejected the
employer’s assertion that all employees received notice when provided
a handbook that contained FMLA information. Despite the
employer’s failure, it still prevailed on summary judgement. The
court held that the employee did not suffer prejudice when he made
“no showing that he would have declined his light-duty assignment
and chosen to remain on unpaid leave. And even if he would have,
the record suggests that his return to light-duty had nothing to do
with his termination.”4 The employer fired the employee for
insubordination, which the court reasoned could have occurred
whenever the employee returned to work.
Notes
1. Bostock v. Clayton Cty., 140 S.Ct.1731 (2020).
2. Little Sisters of the Poor Saints Peter and Paul Home v. Pennsylvania, 140 S. Ct. 2367
(2020).
3. Hinkley v. Envoy Air, Inc., No. 4:19-CV-389-A, 6 (N.D. Tex. Jun. 28, 2019).
4. Pete Garcia v. City of Amarillo, No. 2:18-CV-95-Z-BR (N.D. Tex. July 22, 2020).
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LEGAL EDUCATION
WRITTEN BY JOHN G. BROWNING

Like virtually every aspect of life, legal education in 2020
was defined and impacted by COVID-19. Nationally and
throughout Texas, law schools implemented various precautions
in the spring as the pandemic worsened, including switching
to online instruction. At most law schools, fall 2020 classes
went to all-online or a hybrid of in-person and online instruction,
along with alternating-attendance courses and livestreaming to
allow for safety. Law professors, like lawyers and judges, adapted
to using videoconferencing platforms like Zoom for class
instruction. And while the uncertainty of a pandemic with no
end in sight, coupled with an economic downturn, might have
convinced many would-be law students to choose a different
path, several Texas law schools, such as Texas Tech University
School of Law and Texas A&M University School of Law,
actually experienced increases ranging from 20% to 34% in
applications for the fall 2020 semester. Nationally, law school
applications declined 2.5% by early June.
Perhaps the biggest challenge for graduating law students
was the uncertainty and potential health risks surrounding the
bar exam. The deans of all 10 Texas law schools sent a joint
letter to the Texas Board of Law Examiners and the Texas
Supreme Court on June 29, seeking alternatives to an in-person
July bar exam. Noting the various approaches adopted by other
jurisdictions (including extending “diploma privilege” to law
graduates, modifying supervised practice rules, or switching to
remotely administered bar exams), the deans proposed
converting the bar exam to a remotely administered one,
adopting an apprenticeship system that would permit licensure
upon the completion of a certain number of hours of supervised
practice, or extending a one-time diploma privilege for 2020
graduates of all 10 Texas law schools. However, after considering
these alternatives, the Board of Law Examiners declined to
recommend diploma privilege. The Supreme Court canceled
the July bar exam and instead ordered the board to administer
an in-person exam in September and an online version that
graduates could opt for in October.
So how did the September bar exam go? Apparently, very
well. The overall pass rate for this in-person exam was 76.7%,
which is higher than the overall pass rates for either the
February 2020 exam (45.9%) or the July 2019 test (68.5%).
For first-time test takers from Texas law schools, the pass rate
was 85.6%, a figure that again reflects an improvement over
both the February 2020 exam (64.3%) and the July 2019 bar
exam (81.5%). The highest pass rate belongs to the University
of Texas School of Law, with a pass rate of 98.3%, followed
by Texas A&M University School of Law (95.6%); the
University of Houston Law Center (94%); SMU Dedman
School of Law (93.4%); Texas Tech University School of Law
(92.3%); Baylor Law School (92.2%); South Texas College of
Law Houston (84.8%); St. Mary’s University School of Law
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(79.4%); UNT Dallas College of Law (62.5%); and Texas
Southern University Thurgood Marshall School of Law
(53.5%).
What will 2021 bring? At this point, with coronavirus
cases once again surging statewide and nationally, law schools
in Texas and the rest of the United States are continuing to
embrace remote instruction. The impact that this will have on
the students, the schools themselves, and the legal profession
remains to be seen.
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OIL AND GAS LAW
WRITTEN BY JEFF WEEMS

2020 was a remarkable year in many respects for the oil
and gas industry and oil and gas law practitioners. Dealing
with the pandemic and radical swings in the price of
hydrocarbons kept everyone on their toes. For a full
presentation of cutting-edge legal papers discussing new
issues, go to oilgas.org, the website for the State Bar of Texas
Oil, Gas & Energy Resources Law Section.1
In November 2020, the Railroad Commission of Texas
continued its quest toward reducing flaring of natural gas
from production locations across the state. Flaring has been
criticized as an environmental concern and an economic
waste. After considering and incorporating comments to its
proposed revision to the application form for exceptions to
statewide flaring rules, the commission issued the new form,
which promises to make actual progress toward reducing the
extent and amount of flaring.
The Texas Supreme Court addressed two aspects of
contract formation common to oil and gas transactions in
Chalker Energy Partners III, LLC v. Le Norman Operating
L.L.C.2 Chalker had placed properties for sale through a
broker with a clause conditioning contract formation on the
execution of definitive sales documents by both parties. Le
Norman bid on some of the properties and, during email
exchanges, was told the bid was accepted. In determining that
no contract was reached, the court noted that the email
exchange did not create a contract in this instance and that
the “no obligation until execution” clause was a condition
precedent to contract formation.
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When interpreting conveyances, courts will continue to
set aside inapplicable and unhelpful rules of construction
when reference to the actual document is sufficient. In
Piranha Partners v. Neuhoff, 3 the Texas Supreme Court was
called upon to decide whether a conveyance of an overriding
royalty was limited to a quarter section tied to a well or
applied to the entire section. The assignee argued that various
interpretational tools such as the greatest estate possible rule,
the express reservation rule, and the construe an agreement
against the scrivener rule should apply. The assignor, on the
other hand, urged the court to factor in the surrounding
circumstances to contextualize the parties’ agreement. Noting
its reluctance to rely upon construction devices, a divided
court stated that the simple reliance on the language employed
was sufficient to decide the extent of the conveyance.
The grant of a general easement was upheld as reasonable
and unfettered because of its nature. In Southwest Elec. Power
Co. v. Lynch,4 the holder of a general easement (with no width
restrictions) sought to use the easement to modernize its
transmission lines. The landowners fought this attempt,
noting that the historical use led to a default width
interpretation of 30 feet. In ruling for the utility, the court
emphasized that general easements were valid and were
restricted because their very nature allowed only for
“reasonable use.”
Finally, the rule against perpetuities, the bane of first-year
property law students, is alive and well in Texas—with
limitations. In Yowell v. Granite Operating Co.,5 it was
determined that an anti-washout clause in a conveyance
retaining an overriding royalty was subject to the rule against
perpetuities because it dealt with an interest in real property
and was truly executory because it was limited to conditions
precedent not certain to occur and it would follow a prior
estate not certain to end. Having made that ruling, the court
then remanded the case to determine whether the antiwashout reservation could be reformed under Section 5.043
of the Texas Property Code.

PATENT LITIGATION
WRITTEN BY MICHAEL C. SMITH

The most significant development for Texas patent
practitioners in 2020 was the effect of the coronavirus
pandemic on the preparation and trial of patent infringement
cases.
Effect of the COVID-19 Pandemic
on Patent Litigation in Texas
The outbreak of the COVID-19 pandemic in March
caused federal courthouses throughout the state to cease
in-person proceedings, including trials. By June, some courts
had begun to move back to in-person proceedings with
necessary safety protocols. Patent trials also resumed despite
significant issues with national and international travel for
participants, and numerous patent trials were conducted in
Marshall, Sherman, and Waco beginning in August before
courts ceased conducting jury trials in late November
following a virus outbreak during a patent trial in Sherman.
Growth of the Waco Patent Docket
The patent infringement docket in U.S. District Judge
Alan D Albright’s Waco Division of the Western District of
Texas continued its explosive growth in 2020, with 676
patent cases filed during the year as of November 25,
compared with 216 in all of 2019. Led by Waco filings, the
Western District of Texas overtook the District of Delaware
as the leading patent filing jurisdiction in 2020 with 771
cases, compared with 657 in Delaware and 371 in the
Eastern District of Texas.
No Additional Guidance on Patentable Subject
Matter Jurisprudence
In 2020, the Federal Circuit denied en banc rehearing in
Athena Diagnostics v. Mayo Collaborative Services1 in an order,
which included eight separate opinions, reflecting a court
that is divided on how to apply the Supreme Court’s Section
101 jurisprudence and calling for clarification from the
Supreme Court or Congress.

Notes
1. The author also would like to thank Michael Jones for his work on the Case Law
Update presented at the 38th Annual Advanced Oil, Gas and Energy Resources Law
Course from which much of this information is derived.
2. Chalker Energy Partners III, LLC v. Le Norman Operating, L.L.C., 595 S.W.3d 668
(Tex. 2020).
3. Piranha Partners v. Neuhoff, 596 S.W.3d 740 (Tex. 2020).
4. Southwest Elec. Power Co. v. Lynch, 595 S.W.3d 678 (Tex. 2020).
5. Yowell v. Granite Operating Co., 2020 Texas LEXIS 425 (Tex. 2020).
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However, the guidance did not come. In January, the
Supreme Court denied certiorari on Athena Diagnostics as
well as other petitions concerning Section 101, and Congress,
enmeshed in a pandemic and an election year, did not
advance any legislative solution to patent eligibility concerns.
Venue in Patent Cases
In In re Google LLC,2 a Federal Circuit panel determined
that Google’s servers were not a regular and established place
of business, making venue improper under 28 U.S.C. §
1400(b). Later in the year, the Federal Circuit declined to
grant mandamus in another case where the district court
found that Google was nonetheless subject to venue based on
agency law.3
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Additionally, 2020 saw the first grants of mandamus
petitions seeking transfer from Waco, with the Federal
Circuit requiring transfer to the Northern District of
California in petitions filed by Apple and Adobe, as well as
finding that the district court had misapplied the law of
transfer in a third case.
Venue Narrowed in Pharmaceutical Patent Cases
The Federal Circuit also narrowed the venue options for
pharmaceutical patent cases in Valeant Pharmaceuticals v.
Mylan Pharmaceuticals,4 holding that venue in patent cases
arising from Abbreviated New Drug Applications, or
ANDAs, is limited to jurisdictions where ANDA submission
activities occurred, not any jurisdiction into which the
generic drug will be distributed.
The NHK-Fintiv Rule
The U.S. Patent and Trademark Office’s NHK and Fintiv
cases in 2019-2020 established a policy of denying
institution of inter partes review proceedings where a parallel
district court proceeding is far enough along that it would be
best to conserve USPTO resources. In In re Cisco Systems,
Inc.,5 the Federal Circuit denied Cisco’s petition for
mandamus challenging that policy as improperly adopted,
finding the issue beyond its jurisdiction.
Fee Awards Under 35 U.S.C. § 285
Finally, the Federal Circuit provided guidance on when
attorneys’ fees may be awarded under 35 U.S.C. § 285 in
two cases. In Intellectual Ventures I LLC v. Trend Micro Inc.,6
it held that an award under Section 285 requires that the case
as a whole be exceptional. In Blackbird Tech LLC v. Health in
Motion LLC,7 it noted that low settlement offers and the need
for deterrence may be considered when determining bad faith
and exceptionality.
Notes
1.
2.
3.
4.
5.
6.
7.

927 F. 3d 1333 (Fed. Cir. 2019).
949 F.3d 1338 (Fed. Cir. 2020) (Google II ).
In re Google LLC, 823 Fed. App’x. 982 (Fed. Cir. 2020) (Google III)).
978 F.3d 1374 (Fed. Cir. 2020).
2020 WL 6373016 (Oct. 30, 2020).
944 F.3d 1380 (Fed. Cir. 2019).
944 F.3d 910 (Fed. Cir. 2019).
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PERSONAL INJURY LAW
WRITTEN BY JULIAN C. GOMEZ

If change is a certainty, 2020 was a generational
eye-opener. Below is a summary of the Texas Supreme Court’s
2020 personal injury-related opinions and a few—not all—
other statewide changes that affected personal injury law this
past year.
COVID-19
As with just about every other facet of life, COVID-19
dominated personal injury law in 2020. Hearings,
depositions, mediations, and the like pivoted from in-person
to videoconference. Jury trials ground to a halt in spring.
Some trailblazing Texas trial courts have begun trying cases
again, while others have taken a wait-and-see approach.
Appellate courts have generally remained open and are issuing
opinions.
Texas Civil Practice and Remedies Code § 18.001
While Gov. Greg Abbott and the 86th Legislature may
have amended Texas Civil Practice and Remedies Code 18.001
and made it effective in 2019, lawyers on both sides of the “v.”
began to feel the change’s effects in 2020. The changes affect
the procedure and deadlines regarding affidavits and counteraffidavits to prove and challenge medical expenses.
5th Circuit OKs Snap Removal
In Texas Brine Co., LLC v. Am. Arbitration Ass’n, Inc.,1 the
U.S. Court of Appeals for the 5th Circuit, for the first time,
approved of “snap removal,” or the removal of a case when all
parties are diverse, and an out-of-state defendant removes the
case before the plaintiff serves a properly joined, removaldestroying in-state defendant.
Intentional Means Certain to Result
In Mo-Vac Serv. Co., Inc. v. Escobedo,2 the Texas Supreme
Court held that an employer must “believe that its actions are
substantially certain to result in a particular injury to a
particular employee, not merely highly likely to increase
overall risks to employees” for the Texas Workers’
Compensation Act’s intentional-tort exception to apply.
Undisputed Evidence of Collusive Fraud Is an
Exception to the “Eight Corners” Rule
The Texas Supreme Court created an exception to the
“eight corners” rule in Loya Ins. Co. v. Avalos.3 The court held
that a trial court may consider undisputed extrinsic evidence
that an insured and a third party suing the insured colluded
to defraud the insurer for purposes of coverage.
Responsible Third Party’s Discovery Deadlines
Outweigh Statute of Limitations
In In re Mobile Mini, Inc.,4 the Texas Supreme Court held
that when a plaintiff chooses to file a case days before the
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expiration of the statute of limitations, a defendant can
designate a responsible third party after the statute of
limitations has run for the third party so long as the
defendant disclosed the party within the deadline to respond
to requests for disclosure.
We salute the 2020 Good Apple Award recipient

Texas Would Not Be Texas Without Animals
In 2020, the Texas Supreme Court issued three personal
injury opinions involving animals. In Pruski v. Garcia,5 the
court held that if livestock is on a highway in a county with a
livestock law, the public must prove a heightened culpable
mental state. The Texas Supreme Court in Hillis v. McCall 6
held that property owners do not have a duty to protect
invitees from wild animals, including insects and spiders,
unless they have superior knowledge. In Waak v. Rodriguez,7
the Texas Supreme Court held that the Farm Animal Activities
Act does not apply to ranchers and ranch hands and thus does
not shield ranchers from liability for personal injuries to a
ranch hand caused by a bull.
Emergency Care Must Be Submitted to the Jury
The Texas Supreme Court held in Glenn v. Leal 8 that
whether a doctor provided “emergency care,” which requires a
plaintiff to prove a heightened culpable mental state, regardless
of where the doctor saw the patient, was a question for the jury.
Supreme Court Amends Rules
Finally, while not limited to personal injury, the Texas
Supreme Court amended various Texas Rules of Civil
Procedure, Texas Rules of Appellate Procedure, and Texas
Rules of Evidence in 2020.
Notes
1.
2.
3.
4.
5.
6.
7.
8.

955 F.3d 482 (5th Cir. 2020).
603 S.W.3d 119 (Tex. 2020).
18-0837, 2020 WL 2089752 (Tex. May 1, 2020), reh’g denied (Oct. 2, 2020).
596 S.W.3d 781 (Tex. 2020).
594 S.W.3d 322 (Tex. 2020).
602 S.W.3d 436 (Tex. 2020), reh’g denied (June 12, 2020).
603 S.W.3d 103 (Tex. 2020).
596 S.W.3d 769 (Tex. 2020).
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TAX LAW
WRITTEN BY JASON B. FREEMAN

The year 2020 has been a memorable one. Like other courts,
the U.S. Tax Court was not immune to the monumental
challenges brought about by the COVID-19 pandemic. For most
of the year, the Tax Court was closed to visitors and ceased
holding in-person proceedings as it shifted to remote procedures.
Nonetheless, the Tax Court was active and produced a number of
opinions. While the court covers a wide array of tax issues, several
notable themes were evident in its 2020 opinions.
Conservation Easement Deductions
The Tax Court entertained a significant number of cases
involving charitable deductions for conservation easements. For
several years now, the IRS has actively challenged taxpayer deductions
for “qualified conservation easements” pursuant to section 170(h) of
the Internal Revenue Code, particularly where the deductions are
derived from syndicated conservation easement transactions.
In IRS Notice 2017-10, the IRS designated syndicated
conservation easement transactions as “listed transactions.”
The IRS subsequently added syndicated conservation easements
to its “Dirty Dozen” list of tax scams, further underscoring
the fact that they have become an IRS enforcement priority.
In 2020, the IRS won a string of Tax Court cases involving
conservation easement disputes—largely on technical grounds.
On the heels of those victories, the IRS rolled out a new
settlement initiative aimed at disposing of many of the
conservation easement cases in the litigation pipeline.
Many of the Tax Court cases in 2020 involving conservation
easement deductions were decided on highly technical grounds,
often centering on the regulatory requirement that the easement’s
conservation purpose be “protected in perpetuity.” Many such
disputes ultimately turned on the specific language contained in
the easement deed, which the Tax Court frequently found to be
inadequate. This common refrain generally allowed the court to
avoid wading into more difficult disputes involving valuations.
Several example cases, among the many involving conservation
easements, were Lumpkin HC, LLC v. Comm’r, T.C. Memo.;
Belair Woods, LLC v. Comm’r, T.C. Memo.; and Red Oak Estates,
LLC v. Commissioner, T.C. Memo.
Section 6751(b)’s Supervisory-Approval Requirement
The Tax Court continued to break ground in the development
of the law surrounding section 6751 of the Internal Revenue Code.
Section 6751(b)(1) requires that, subject to certain exceptions, the
IRS may not assess a penalty unless the initial determination of the
assessment is personally approved in writing by the immediate
supervisor of the individual making the determination.
The section 6751(b) defense was largely developed in
Chai v. Commissioner, and a number of interpretive issues have
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lingered since that case. The legislative history indicates that
Congress enacted the provision to further the policy that
“penalties should only be imposed where appropriate and not as a
bargaining chip,”1 and to “prevent IRS employees from
arbitrarily using penalties as leverage against taxpayers.”2
Among the doctrinal developments in 2020, the Tax Court held
that where the IRS sends a letter providing a right to file a protest
with the Independent Office of Appeals, an “initial determination”
has been made for purposes of section 6751(b)(1),3 and that a
revenue agent’s report may constitute an “initial determination” for
purposes of section 6751(b)(1).4 The court also held that the initial
determination of a fraud penalty must be approved in writing by the
immediate supervisor before the penalty determination is
communicated to the taxpayer5 and that the IRS bears the burden to
demonstrate that the manager or supervisor at issue is not merely a
manager or supervisor, but the immediate manager or supervisor.6
Notably, the Tax Court also held that a trust fund recovery penalty
assessment is a penalty, not a tax, for section 6751(b)(1) purposes
and therefore subject to its requirements.7
Whistleblower Claims
Whistleblower claims also maintained their status as a significant
portion of the Tax Court’s docket. Section 7623(b) provides for IRS
“Awards to Whistleblowers” and charges the IRS Whistleblower Office
with evaluating whistleblower claims to determine whether they
meet the minimum standards for an award. The Whistleblower
Office may deny a claim if it determines that the IRS either (1) did
not proceed based on the information provided by the whistleblower,
or (2) did not collect proceeds as a result of proceeding against
the taxpayer on the basis of the whistleblower’s information.8
Section 7623(b)(4) permits the Tax Court to review a WBO award
determination if a petition is filed within 30 days of the determination.
The Tax Court’s decisions in 2020 provided interpretive
guidance with respect to a number of issues, including the scope of
the Tax Court’s jurisdiction in whistleblower disputes9 and the
concept of the relevant administrative record.10 Its decisions also
reinforced the importance of providing the IRS with clear and
documented information with respect to whistleblowers’ claims.11
Notes
1. S. Rep. No. 105-174, 105th Cong., 2d Sess., at 65 (1998).
2. 144 Cong. Rec. 7627, 7873 (1998).
3. Kroner v. Comm’r, T.C. Memo. 2020-73 (2020).
4. Oropeza v. Comm’r, T.C. Memo. 2020-111 (2020).
5. Minemyer v. Comm’r, T.C. Memo. 2020-99 (2020).
6. Duffy v. Comm’r, T.C. Memo. 2020-108 (2020).
7. Chadwick v. Comm’r, 154 T.C. No. 5 (2020).
8. 26 C.F.R. § 301.7623-3(c)(8).
9. Whistleblower v. Comm’r, 155 T.C. No. 2 (2020).
10. Van Bemmelen v. Comm’r, 155 T.C. No. 4 (2020).
11. Cindy Damiani v. Comm’r, T.C. Memo. 2020-132 (2020).

JASON B. FREEMAN
is the founding member in Freeman Law, a law firm
focused on federal and state tax litigation. He is a
professor at SMU Dedman School of Law and chair-elect
of the Texas Society of Certified Public Accountants.

texasbar.com

TEXAS ACCESS TO JUSTICE
WRITTEN BY HARRY REASONER AND TRISH MCALLISTER

The bulk of the Texas Access to Justice Commission’s efforts
this year was focused on trying to assist with the devastating
effects of the coronavirus pandemic. Within weeks, thousands
of people were unemployed, creating a domino effect for fragile
populations who were unable to pay their rent, secure health
care, leave their home to escape abuse, or navigate visitation
orders and who faced a multitude of other issues that require
legal help. With various eviction protections set to expire on
December 31, a tidal wave of evictions is predicted in the new
year with severely disruptive consequences.
More funding for legal aid is essential to mitigate the
catastrophic effects of the pandemic. Nationally, the commission
worked to support federal funding of legal aid through the
Coronavirus Aid, Relief, and Economic Security, or CARES,
Act ($50 million) and through appropriation to the Legal
Services Corporation ($440 million). In Texas, the commission
is supporting the Texas Supreme Court’s baseline budget request
for legal aid plus an additional $6 million over the biennium
to help low-income Texans impacted by COVID-19 with
their legal needs. The commission hosted its annual Champions
of Justice Gala benefiting veterans virtually this year and raised
$422,800, more than in any prior year. Texas lawyers stepped
up by contributing more than $1.4 million to the Access to
Justice Contribution Campaign and by providing over 2.5
million hours of pro bono service valued at over $500 million.
In September, Gov. Greg Abbott allocated $171 million to
the Texas Eviction Diversion Program to help address the
anticipated eviction crisis, with $4.2 million dedicated to legal
aid. Although the funds will go a long way, thousands of
evictions may be filed, leaving many dealing with the prospect
of being homeless. Help through pro bono and financial
assistance will continue to be greatly needed.

• can only participate using free Wi-Fi in a public space
when their case involves sensitive topics such as
domestic violence or other family law matters, or;
• do not have a smartphone, scanner, or other way to
submit evidence.
Deeper conversations and collaborations between courts,
communities, access to justice advocates, and other
stakeholders have led to a clearer understanding of the barriers
faced by people who cannot afford a lawyer. Together, we can
be smarter and more creative in our approach to increasing
access and justice. Together, we can be stronger.
The commission welcomes your thoughts and ideas on
how to make our justice system more open and fair to all who
try to use it. Please send them to Trish McAllister at
tmcallister@texasatj.org.

HARRY REASONER
is chair of the Texas Access to Justice Commission and is
a partner in Vinson & Elkins in Houston. His practice
includes appellate law and complex commercial litigation.

TRISH MCALLISTER
is an attorney with more than 25 years of experience in the
access to justice field and is the executive director of the
Texas Access to Justice Commission, which works on
innovative ways to clear a path to justice for low-income
people.

TEXAS SUPREME COURT
WRITTEN BY JOHN M. GUNTER

The pandemic forced new approaches to advance access to
justice. The necessary use of virtual hearings is proving to be
an efficient access to justice tool. The commission has been
highly involved in creating best practices for courts to use in
virtual hearings involving self-represented litigants as well as
tips for self-represented litigants on what to expect and how
to navigate court and virtual hearings. The convenience of
participating from home instead of taking a full day off work
or traveling long distances to get to the courthouse has definitely
boosted public participation in legal matters, especially among
self-represented litigants who have reliable access to the internet
and the ability to submit evidence digitally. To be sure, there
are serious concerns that need to be addressed about the use
of virtual hearings for certain people, including those who:
• can only access their hearing by phone;
• have accessibility issues due to language barriers or disability;
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The Texas Supreme Court continued issuing significant
opinions affecting lawyers or the practice of law during the
2019-2020 term.
For example, the court issued a highly anticipated attorneysanctions opinion in Brewer v. Lennox Hearth Products, LLC.1
The trial court sanctioned an attorney pursuant to its inherent
authority after the attorney commissioned a pretrial survey
that was allegedly designed to taint the jury pool. The Texas
Supreme Court reversed the trial court’s order, holding there
was insufficient evidence of bad faith.
The court also addressed the Hughes tolling rule in attorney
malpractice cases. In Erikson v. Renda,2 a corporate officer sued
a lawyer who advised on a transaction that resulted in personal
liability to the officer because the transaction violated a federal
statute. The court held it was inappropriate to toll the statute
of limitations because the advice was only incidental to the
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federal government’s lawsuit against the officer.
In Gray v. Skelton,3 the court upheld the tolling of the
statute of limitations during both the direct appeal of a criminal
conviction and the subsequent habeas proceeding. The court also
clarified that, because the conviction had been overturned based
on ineffective assistance of counsel, the client could only sustain
her malpractice claim if she also provided proof of innocence.
The court addressed an attorney disqualification issue in
In re Murrin Brothers 1885, Ltd.4 Specifically, the court denied
the disqualification, noting there was no evidence the nonmoving party’s attorneys possessed information that would
prejudice the other party and that it was unlikely the jury
would be confused by the representation. The court also held
the moving party failed to prove a lack of an adequate remedy
if mandamus relief were not granted.
Regarding attorney immunity, the Texas Supreme Court
held in Bethel v. Quilling 5 that the lower courts correctly
decided an attorney’s destruction of non-client personal
property was sufficiently connected to representation in
litigation to bar a lawsuit against the attorney.
In Copano Energy, LLC v. Bujnoch,6 the court held an exchange
of emails was insufficient to be an enforceable contract under the
statute of frauds. In Rieder v. Woods,7 the court held two individuals
were not subject to a contractual forum-selection clause because
they were not bound to the contract in their individual capacities.
The court reinstated several claims involving technical
waivers. In Horton v. Stovall,8 the court revived a breach-ofcontract suit after the court of appeals affirmed summary
judgment based on harmless briefing errors. In St. John
Missionary Baptist Church v. Flakes,9 the court held the court
of appeals had the authority to order supplemental briefing
where an appellate brief did not explicitly address an argument
at issue. Finally, in B.C. v. Steak N Shake Operations, Inc.,10 the
court held the court of appeals should have considered a oneday-late response in deciding whether to uphold a trial court’s
grant of a motion for summary judgment.
The court had one personnel change in 2020, with Justice
Rebeca Aizpuru Huddle replacing the retiring Justice Paul Green.

TRADEMARK LITIGATION
WRITTEN BY KATHERINE COMPTON

United States PTO v. Booking.com B.V.1
In a landmark decision delivered by Justice Ruth Bader
Ginsburg that greatly expands the availability of trademark
protection for terms that are a generic name of a class of
products or services, and for domain names, the U.S.
Supreme Court resolved a conflict between two longstanding
doctrines of trademark law. First, the right to seek trademark
protection for words or symbols that consumers recognize as
the source of goods or services, and second, the inability to
obtain trademark protection on generic names based upon
the position that a generic name was only identifying a class
of goods or services.
In this case, Booking.com is a digital travel company that
provides hotel reservations and other services under the
brand “Booking.com,” which is also the domain name of its
website.2 Booking.com sought to register its domain name, as
a service mark for hotel reservations.3 The U.S. Patent and
Trademark Office, or USPTO, denied registration, holding
that the combination of a generic term and “.com” did not
create a protectable trademark.4
The parties did not dispute that the term “booking” was
generic.5
The issue before the Supreme Court was whether the
addition of a generic top-level domain (e.g., “.com”) to an
otherwise generic term can create a protectable trademark.
The U.S. Court of Appeals for the 4th Circuit ruled against
the USPTO, holding that the public’s understanding of
Booking.com, taken as a whole, establishes it as a descriptive
mark rather than a generic term. However, its decision
conflicts with decisions of the Federal Circuit and U.S. Court
of Appeals for the 9th Circuit, which have held on materially
similar facts that Hotels.com, Advertising.com, Lawyers.com,
and Mattress.com are all generic.

Notes
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

601 S.W.3d 704 (Tex. 2020).
590 S.W.3d 557 (Tex. 2019).
595 S.W.3d 633 (Tex. 2020).
603 S.W.3d 53 (Tex. 2019).
595 S.W.3d 651 (Tex. 2020).
593 S.W.3d 721 (Tex. 2020).
603 S.W.3d 86 (Tex. 2020).
591 S.W.3d 567 (Tex. 2019).
595 S.W.3d 211 (Tex. 2020).
598 S.W.3d 256 (Tex. 2020).
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The Lanham Act6 provides for federal statutory
protection for trademarks.7 However, the “mark must be one
by which the goods of the applicant may be distinguished
from the goods of others.”8 Generic terms are ordinarily not
eligible for trademark protection.9 A generic term names a
class of goods or services.10
For a compound term, the distinctiveness inquiry focuses
on the term’s meaning as a whole, not its parts in isolation.11
Whether a term is generic depends on its meaning to the
consumer.12 Eligibility for registration depends on the mark’s
ability to “distinguis[h] goods ‘in commerce’” with a focus on
consumer perception.13 The court used as an example
whether “Booking.com” is generic is determined by whether
a consumer would deem the term, taken as a whole, to
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identify a class of services—such as Travelocity or other
services.14
Although the USPTO took the position that
“Booking.com” was generic and not subject to registration,
its past history was not consistent with its position in this
case, allowing trademarks for Art.Com and Dating.com.15
The USPTO also raised a concern that allowing a trademark
for the term “Booking.com” would hinder competitors from
using the term “booking.”16 The Supreme Court also shot
this argument down opining that others would be free to use
the word “booking.”17
The Supreme Court held, in this case, that a term styled
“generic.com” is a generic name for a class of goods or
services only if the term has that meaning to consumers.18
This decision was due, in part, to the district court’s
determination that consumers perceived “Booking.com” as a
brand name. Therefore, the court held that the term
“Booking.com” was not a generic name and was eligible for
federal trademark registration.19
Notes
1. 140 S. Ct. 2298, 207 L.ED. 2d 738, 2020 U.S. LEXIS 3517 (June 2020).
2. Id. at 745, 2303, *8.
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3. Id. at 744, 2301, *4
4. Id.
5. Id.
6. 15 U.S.C.S. § 1051.
7. 140 S. Ct. 2298 at 744, 2302, *5.
8. Id.; 15 U.S.C.S. §§ 1052, 1091 (a).
9. 140 S. Ct. 2298 at 742, 2301, *4.
10. Id.
11. Id. at 747, 2304, *11.
12. Id.
13. Id.; 15 U.S.C.S. §§ 1052, 1064(3).
14. 140 S. Ct. 2298 at 747, 2304-5, *11.
15. Id. at 748, 2305, *12-13.
16. Id.
17. Id.
18. Id. at 742, 3201, *5.
19. Id. at 750, 2307, *17.
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U.S. SUPREME COURT
WRITTEN BY DUSTIN M. HOWELL

The October 2019 term was historic. As a result of
COVID-19, the Supreme Court canceled arguments for the
first time since the 1918 Spanish flu pandemic and it issued the
fewest signed decisions since 1862. When the court resumed
arguments in May, they were held by telephone for the first
time. It was also the last term for Justice Ruth Bader Ginsburg,
who died in September. President Donald J. Trump appointed
(and the Senate confirmed) Justice Amy Coney Barrett.
The court addressed several hot-button topics. The summaries
below, however, focus on holdings that are more likely to have an
immediate and practical effect for attorneys here in Texas.
South Bay United Pentecostal Church v. Newsom,
140 S. Ct. 1613 (2020), and Calvary Chapel Dayton
Valley v. Sisolak, 140 S. Ct. 2603 (2020)
In this pair of cases, the court rejected bids to overturn
limitations on public gatherings in the wake of the pandemic.
Both involved churches alleging that restrictions aimed at
religious services violated the First Amendment’s free exercise
clause. In Newsom, Chief Justice John Roberts concurred in
the denial of the injunction, noting public health officials’
latitude “must be especially broad,” citing a 1905 case
upholding a mandatory-vaccination law enacted during a
smallpox epidemic. While these denials would seem to signal
recognition of broad discretion on the part of state and local
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authorities, the court in late November 2020 enjoined
enforcement of a similar restriction in New York, so the
standard is evolving.
Hernandez v. Mesa, 140 S. Ct. 735 (2020)
Three years ago, this update addressed Ziglar v. Abbasi, in
which the court affirmed its position that Bivens claims (suits
against federal officials seeking damages for alleged
constitutional violations) should be limited to the narrow
factual grounds previously recognized. In Hernandez, the
parents of a 15-year-old Mexican national sued a U.S. Border
Patrol agent who, while standing on the U.S. side of the U.S.Mexico border, shot and killed their son, who was standing on
Mexican soil at the time. The court again declined to extend
Bivens, noting, as in Ziglar, that the facts fell outside the
narrow factual grounds for such a suit, further confirming the
limited scope of these claims.
Kansas v. Glover, 140 S. Ct. 1183 (2020)
In Glover, the court considered the “reasonable suspicion”
standard. The officer in this case initiated a traffic stop after
discovering that the registered owner of the car had a revoked
driver’s license. During the stop, it was confirmed that the
registered owner was indeed driving the car with a revoked
license. The driver moved to suppress this evidence, arguing
that the officer’s inference that the owner was driving did not
rise to the level of a reasonable suspicion. The court disagreed,
noting that the standard “depends on the factual and practical
considerations of everyday life on which reasonable and
prudent men, not legal technicians, act.” The opinion
concluded, however, by emphasizing the “narrow scope” of
the decision and observing that additional facts might “dispel
reasonable suspicion.”
U.S. Patent and Trademark Office (PTO) v.
Booking.com B.V., 140 S. Ct. 2298 (2020)
The Supreme Court in Booking.com addressed whether the
URL “Booking.com” was so generic as to render it ineligible
for trademark. The PTO denied the trademark application,
concluding “Booking.com” was a generic term that was
incapable of distinguishing the good or service at issue from
the goods and services of others. But while everyone agreed
that the terms “booking” and “.com” were generic when
considered by themselves, the court noted that
“Booking.com” refers to a distinct internet domain and one
that consumers recognize as a specific entity. The majority
thus concluded that the “generic.com” domain name was
eligible for trademark registration.
DUSTIN M. HOWELL
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