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T

exas law is unique. It uses the common law of England
as a rule of decision in court, but it was a jurisdiction of
the civil law of Spain, France, and Mexico for over 300
years and it retains many elements of those laws today.
Among the areas of substantive law that descend from the long
era of Spanish rule in Texas are family law and water law.1
Additionally, many Texas land titles are interpreted according to
Spanish and Mexican laws that were in effect when the land was
first transferred, claimed, or used in Texas.2 But perhaps the most
important survival from Spanish times is Texas legal procedure,
because it governs the way that disputes over the substantive
areas of law are resolved.3

In early Anglo-American law, there were two legal systems, one
called law and the other called equity. The Spanish legal system,
however, was unitary. Texas adopted the Spanish system, retaining
one court system for both legal and equitable questions. Texas
was the first jurisdiction in the English-speaking world to adopt the
unitary system.4
Spanish legal procedure was instituted in Texas by long practice.
Spain began surveying the Texas coast with Alonso Álvarez de
Pineda’s expedition in 1519, which was within living memory of the
Moorish presence in Iberia.5 When settlements were established in
Texas over 200 years later, Spanish law required that alcalde
courts be established for the new settlers.6 These courts were
descended from the Arab al-qadi courts of medieval Spain.7
The first alcaldes in Texas were selected in 1731 at San Fernando,
which is present-day San Antonio.8 The town was governed by a
cabildo, or city council, the members of which were appointed by
order of the crown.9 Only immigrants from the Canary Islands
served in San Fernando’s first cabildo. Known as Isleños, these
residents were members of 15 families.10 In this way, the al-qadi of
Arab Spain became the alcalde of Isleño San Fernando.
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These ancient judicial offices, in turn, have left their mark
on the judiciary of modern Texas. The Texas county judge
shares several characteristics with the Spanish and Mexican
alcalde, including the dual possession of both executive and
judicial powers.11 And the Texas district judge is a direct
descendant of the alcalde, presiding over courts that had
essentially the same jurisdiction as the Spanish and Mexican
judicial officer did.12
Among the practices that the alcaldes of Spain passed on
to today’s Texas judges is a simplified petition-and-answer
system of pleading, as well as independent executors in
probate.13 Another element of Spanish procedural law that has
survived in Texas today is the rule that a person must be sued
where he or she lives, rather than where the dispute arose.14
Many of these Spanish rules came to Texas through a series
of royal decrees collected in the 13th century. Known today
as the Siete Partidas, the seven-volume legal code combined
passages from Aristotle, St. Thomas Aquinas, Justinian’s
Corpus iruis civilis, and other philosophical, theological, and
legal sources.15 William Barret Travis frequently used copies of
the Partidas and similar Spanish legal collections when he
practiced law in Mexican Texas,16 and early Texas Supreme
Court opinions are replete with references to the work.17 One
of the most important areas of Texas law that was governed by
the Partidas was Texas family law.18 For example, adoption was
a common feature of Spanish law under the Partidas and one
that Texas retained after independence.19
But the Partidas were not the only sources of Spanish law
in Texas. Until the 13th century, the land that comprises
modern Spain was governed by many different local laws
called fueros.20 In 1241, to try to unify the law of the Iberian
Peninsula, King Ferdinand III, of Leon and Castile, ordered
that the Fuero Juzgo, or Visigothic Code, which had been
promulgated in 654, be translated into Castilian.21
This code is exactly what it sounds like: the laws of the
Goths, a Germanic people that had conquered Spain in the
middle of the first millennium. And through the Visigothic
Code, the Goths gave Spain—and Texas—the concept of
community property.22 In most English-speaking jurisdictions,
the husband and wife were one and, as William Blackstone
put it, “the husband was the one.”23 In Texas, however, women
could share equally in the property of the married couple.
Texas land and water law are also descendants of Spain.
Millions of acres of land in Texas were granted under
the laws of Spain, and the terms of the grants govern how
the land is used today. For example, under Spanish law, title
to land along the seashore extends to the mean highest
hide tide. This is different from the rule under English law,
which provides that title extends merely to the mean high
tide. If title to land was granted before 1840, while the
civil law of Spain and Mexico was still in effect in Texas,
the landowner would own less property than if the title
to the land was granted after 1840, when the English
common law was received in Texas.24
In 1838, Mirabeau B. Lamar, the president of the
Republic of Texas, addressed both houses of Congress,
pleading with them to replace the laws of Spain with the
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common law of England. He said, “We are the only people
who have adopted a system of laws . . . written in a foreign
language unknown to our people.”25 This, however, is no
longer true. All Texans are keenly aware of community
property, even though it was written in Gothic before passing
into Castilian and English. And Texas lawyers are thoroughly
familiar with the simplified pleading system that came here
from the courts of the Arab al-qadi and Spanish alcalde. These
and other legal artifacts of imperial Spain are colossally
important facts of daily life in Texas. They are Spanish, yes,
but long ago became, simply, Texan. TBJ
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