EMPLOYMENT LAW

TERMINATION MOTIVATION
Proving discrimination and retaliation in employment law cases.
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ven with “at-will” employment in Texas, state and federal
laws—including discrimination and retaliation statutes—
prohibit employers from terminating or taking other
negative actions against an employee for certain illegal reasons.
In almost all employment cases, a central issue is: How does
the employee show that the employer acted with an illegal
motivation?
“There’s no employment case here! Nobody at the employer
ever even said a word about the employee’s (race, age, disability,
or other protected characteristic or activity)!” This sentiment
is often heard from employers, co-workers, and occasionally
experienced attorneys, albeit those who have not practiced
much in the area of employment law. Workplace discrimination
and retaliation cases rarely involve overt, “direct evidence”
showing that the employee was fired, demoted, or otherwise
treated badly because of his or her race or another legally
prohibited reason. As the 5th Circuit observed more than
30 years ago:
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Today, employers, and their supervisors, who might
choose to discriminate on the basis of race have become,
as a result of twenty years of Title VII litigation, too
sophisticated to use racial epithets or to leave glaring
tracks if an employee is being discharged for race-related
reasons. Instead, the motive is veiled behind apparently
neutral remarks about business necessity, an employee’s
inadequate performance, attitude and the like.1
The same is even truer today.
If there are no racist, sexist, ageist, retaliatory, or other
statements suggesting a motive, how can an employee prove
that the employer acted because of an illegal reason? The
short answer: circumstantial evidence. The U.S. Supreme
Court has repeatedly affirmed the usefulness of circumstantial
evidence in employment cases, noting that “[c]ircumstantial
evidence is not only sufficient, but may also be more certain,
satisfying and persuasive than direct evidence. The adequacy
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of circumstantial evidence also extends beyond civil cases;
we have never questioned the sufficiency of circumstantial
evidence in support of a criminal conviction, even though
proof beyond a reasonable doubt is required.” 2
LEGITIMATE AND ILLEGAL REASONS
In almost all employment cases, an employee can win even
if there are legitimate reasons for the employment action.3
The Texas and 5th Circuit employment pattern jury charges
for discrimination and retaliation specifically explain to jurors
there can be more than one reason for an employment decision
and the plaintiff does not have to prove that illegal discrimination or retaliation was the only reason for the employer’s
actions.4 Even in certain employment cases where an employee
must show the action would not have happened “but for” their
protected characteristic or activity, the employee can still win
even if there were multiple legitimate reasons for the action.5
FALSE, PRETEXTUAL EXPLANATIONS
One of the principal ways an employee can establish an
illegal motivation is by offering evidence that the employer’s
claimed, legitimate explanation for an employment action is
not true, but rather a “pretext” for discrimination.6 The Supreme
Court explained this principle well in Reeves v. Sanderson
Plumbing Products, Inc. in 2000:
The fact-finder’s disbelief of the reasons put forward by
the defendant (particularly if disbelief is accompanied by a
suspicion of mendacity) may … suffice to show intentional
discrimination. Proof that the defendant’s explanation is
unworthy of credence is simply one form of circumstantial
evidence that is probative of intentional discrimination,
and it may be quite persuasive. In appropriate circumstances,
the trier of fact can reasonably infer from the falsity of
the explanation that the employer is dissembling to cover
up a discriminatory purpose. Such an inference is consistent
with the general principle of evidence law that the factfinder is entitled to consider a party’s dishonesty about a
material fact as affirmative evidence of guilt. Moreover,
once the employer’s justification has been eliminated,
discrimination may well be the most likely alternative
explanation, especially since the employer is in the best
position to put forth the actual reason for its decision.7

employment decision is not believable. In numerous cases, courts
have found pretext where there was no contemporaneous
documentation of the employee’s alleged performance problems
where the employer has a policy or practice of documenting
performance issues.10
BOLSTERING AFTER THE FACT
Employees may also show that an employment decision
was motivated by an illegal reason when the employer
attempts to justify the decision with documentation and
reasons “after the fact.” For example, an employer cannot
justify its employment action based on reasons uncovered
after the decision was made or on conduct that took place
after the decision was made.11 Moreover, evidence of an
employer’s attempt to create a paper trail after a decision has
already been made may support an inference of pretext.”12
SHIFTING EXPLANATIONS
Shifting or inconsistent explanations for an employment
action may be evidence the employer’s reasons are false or
pretextual. For example, where an employer offers one reason
for a termination in an unemployment benefits hearing or
an Equal Employment Opportunity Commission investigation, but then later offers a different explanation, a court
may find the employer’s reason is “suspect because it has not
remained the same.”13 Shifting, changing, or inconsistent
explanations during litigation, such as in responses to interrogatories or in deposition testimony, may also support the
conclusion that the employer is “dissembling” to cover up an
illegal motive.14 For example, in Burton v. Freescale Semiconductor,
Inc., the supervisor who made the termination decision first
testified he did not know if the employee’s unauthorized
internet usage was one of the reasons for the termination.15
As the deposition progressed, the supervisor’s memory was
“refreshed” and he recalled that it was “the final straw.”16 The
supervisor’s testimony was also inconsistent with another
employee’s deposition testimony.17 Based on this record, the
court found that a jury could conclude the employer’s witnesses
lacked credibility and the reasons offered were pretextual.18

Thus, employees can and do win in employment discrimination
and retaliation cases by presenting evidence that the employer’s
claimed nondiscriminatory or nonretaliatory reason for an
employment action was only a pretext—that is, a false, weak,
or noncredible reason advanced to hide the real reason.8
Even where the employer’s claimed reason for an action may
have some basis in fact, courts and juries have found in favor
of employees where the reasons offered are trivial, overblown,
or simply don’t make sense.9

NO REASON OR A VAGUE REASON
While it sometimes is said that an employer may terminate
an employee for a good reason, bad reason, or no reason at all19
most employment cases focus on the employer’s justification
for the action. While employers are free to terminate an
employee for no reason or a vague, subjective reason, doing
so likely means that only the trier of fact can decide whether
the employer’s actions were a pretext for illegal discrimination
or retaliation by weighing the employer’s credibility.20 For
example, courts have ruled in favor of employees on summary judgment where an employer simply claimed the
employee was “not sufficiently suited” for a position or cannot offer examples of performance deficiencies.21

LACK OF DOCUMENTATION
Lack of documentation supporting an employment decision
can be used to show that the employer’s justification for the

FAILURE TO FOLLOW POLICIES
An employer’s failure to follow its own policies or normal
practices may be evidence of pretext. For example, when an
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employer has a disciplinary system that involves warnings,
failure to follow that system may give rise to inferences of
pretext.22 Even if a progressive disciplinary policy is not
mandatory, an inference of pretext may still be raised by the
failure to follow a policy that specifically stated it should be
followed in most circumstances.23
INCONSISTENT TREATMENT
Failure to treat similarly situated employees the same way
under like situations can be compelling circumstantial evidence of discrimination. Evidence that an employer terminated an employee for allegedly violating a policy, but only
gave a verbal reprimand to another similarly situated employee
who had violated the same policy, is circumstantial evidence
the termination was made based on an illegal motive.24
While Texas and 5th Circuit courts generally only give
weight to comparisons of nearly identical circumstances, the
circumstances do not have to be identical.25
OTHER DISCRIMINATION AND STATISTICS
Evidence of discrimination or retaliation against other
employees may be highly probative of an employer’s motivation.26 Similarly, a plaintiff may show pretext by using statistical evidence of a discriminatory employment policy, such
as where payroll records demonstrated a trend toward a
much younger workforce after the plaintiff’s termination.27
SUSPECT TIMING
Close timing can also be evidence of an illegal motive,
for example, if an employer terminates an employee shortly
after he or she made a complaint of discrimination or a
whistleblower report.28 Suspect timing may also show pretext
where an employer takes an action shortly after discovering
a protected trait, such as a disability or pregnancy.29 Timing
can be used to contradict a claim of poor performance, for
example, if an employee received a positive employment
review just two months before being terminated for poor
performance.30
NO “GLARING TRACKS” NECESSARY
Occasionally, an employer may make comments that
reveal an illegal motive. Such comments are “direct evidence”
if they were made by a person with authority over the
employment decision, proximate in time to the action, and
concern the decision.31 Or, they may simply be additional
circumstantial evidence if they show discriminatory bias and
are made by a person with influence over the decision, such
as a supervisor referring to an employee as an “old fart” who
wears “old man clothes.”32 Comments like these are the
exception, however, and they are simply not necessary for
an employee to prevail on summary judgment and win in
court.33 Courts and jurors recognize that discrimination and
retaliation still occur, and they don’t need “glaring tracks” to
spot it. Rather, many types of evidence—most often circumstantial—are used to examine the employer’s and
employee’s credibility and determine the employer’s true
motivations. TBJ
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