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EDITOR’S NOTE: An article in the February
issue offered one perspective on Chapter 95 of
the Texas Civil Practice and Remedies Code.
This article provides a different perspective.

n reading “Texas Civil Practice and
Remedies Code Chapter 95: A
Review for Practitioners” by Brett J.
Young (February, p. 100), we were overwhelmed with a sense of déjà vu. It did
not take us long to realize why. The article is a nicely illustrated version of every
defendant’s brief in every Chapter 95
case we have ever faced (only with better
footnotes). It is much less “a review for
practitioners” than a strategy memo for
defense counsel. Because we represent
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injured workers in such cases, we want to
provide practitioners and judges with a
fuller discussion of Chapter 95 and the
untenable, unsettled state of the law surrounding it.
As it stands today, the judicial interpretation of Chapter 95 bears little
resemblance to the plain wording of the
statutes themselves, which provide property owners with only limited immunity
from claims arising from the acts of independent contractors.1 This is because, 10

years ago, a distinguished jurist made an
unfortunate choice of words in a Chapter 95 opinion.2 Until just a year ago, his
brethren on the courts of appeals had so
inexorably, but unwittingly, magnified
this language that the only circumstance
under which Chapter 95 did not apply to
bar an injured workers’ claims was alien
abduction at work.3
Worse, no court would openly
acknowledge this disconnect so the Legislature could repair the damage done.
www.texasbar.com

Instead, the courts repeatedly assured
losing plaintiffs that Chapter 95 did not
automatically apply in every case, but
they could never actually identify a circumstance in which it did not apply.
And, despite many opportunities to do
so, the Texas Supreme Court refused to
address, let alone remedy, this situation.
For these reasons, simply to recount
the existing case law from the intermediate appellate courts, as Mr. Young did in
his article, only reinforces and supports
www.texasbar.com/tbj

the original mistake. It does nothing to
illuminate the substantial problem those
decisions reflect or to supply the means to
solve it. This article attempts to do both.
What’s in a Name?
By its express terms, Chapter 95’s
statutes permit plaintiffs to pursue claims
arising from a property owner’s own negligence. In Section 95.002, “Applicability,” it states that the chapter applies “only
to a claim:

(1) against a property owner, contractor, or subcontractor for personal
injury, death, or property damage
to an owner, a contractor, or a
subcontractor or an employee of a
contractor or subcontractor; and
(2) that arises from the condition or
use of an improvement to real
property where the contractor or
subcontractor constructs, repairs,
renovates, or modifies the
improvement.”4
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As a result, Chapter 95, titled Property
Owners’ Liability for Acts of Independent
Contractors and Amount of Recovery, is
not woefully misnamed, as Mr. Young
suggests.5 Instead, the Texas Legislature
apparently meant exactly what it said.
During the hearings on what would ultimately become Chapter 95, its chief
sponsor, Justice Robert A. Junell, then a
state representative, was asked a series of
questions regarding the scope of the
statute. He was given a hypothetical situation concerning a plant explosion and
asked whether the bill would “modify or
increase the burden of proof or limit any
recovery” by a contractor injured in the
explosion:
Junell: If there is an incident that is not
related to the work being done
by the contractor and the subcontractor, then this chapter
does not apply to that. So, if
you have an explosion that’s
not related to anything that

the contractor and the subcontractors are doing for their
purpose of being on there,
then this chapter would not
apply.
Eiland: So the plant owner, or the
premise owner would still be
responsible for their —
Junell: That’s correct.
Eiland: — personal negligence.6
A court may not embellish, rewrite, or
truncate a statute at will. Instead, it must
focus “on the literal text of the statute in
question and attempt to discern the fair,
objective meaning of that text at the time
of its enactment.”7 All of a statute’s plain
language must be considered; none may
simply be read out. In fact, “it is presumed that … the entire statute is
intended to be effective.”8
Moreover, “it is recognized that if a
statute … deprives a person of a common law right, the statute will be strictly
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construed in the sense that it will not be
extended beyond its plain meaning or
applied to cases not clearly within its
purview.”9 Thus, under Texas law, a
statute that takes away or hinders substantive rights, as Chapter 95 does, must
be read narrowly. In fact, the Texas
Supreme Court has counseled against
adopting overly broad interpretations of
tort-reform statutes.10
Finally, there is the long-standing
statutory construction rule that the more
specific statute controls over the more
general.11 Section 95.002 clearly provides
the more specific description of the
claims to which Chapter 95 applies.
Using its plain language, legislative
history, and ordinary rules of statutory
construction, Chapter 95 applies only to
claims arising from injuries caused by the
same improvement on which the worker
worked, not to the failure of the premises owner to provide a safe workplace generally. Moreover, by its express terms,
Chapter 95 applies only where the claim
in question “arises from the condition or
use of an improvement to real property
where the contractor or subcontractor constructs, repairs, renovates, or modifies the
improvement.”12 It, therefore, arguably
does not apply where there is evidence
that the property owner either “constructs, repairs, renovates, or modifies
the improvement” or simply leaves it to
deteriorate without saying a word. As a
result, whether Chapter 95 applies is a
fact issue to be determined on a case-bycase basis.13 It does not apply automatically. Yet, you would never know it from
the case law interpreting Chapter 95.
The Wheels Come Off
Prior to 2000, the question of
whether Chapter 95 applied to bar a
given claim had not loomed large. In
Fisher v. Lee & Chang Partnership, 16
S.W.3d 198 (Tex. App. — Houston [1st
Dist.] 2000, pet. denied), that changed.
In Fisher, the court was faced with the
question of whether Chapter 95 applied
to bar a claim by a worker injured when
he fell from a defective ladder. In an
opinion by then-Justice Murry B.
Cohen, the court found that it did
www.texasbar.com
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because the claim allegedly arose from
the property owner’s general failure to
provide a safe workplace, a phrase
derived from Tex Civ. Prac. & Rem.
Code §95.003, not 95.002, which governs when Chapter 95 applies. The court
nevertheless explained:
Sec. 95.003 provides that a property
owner is not liable for “ … injury …
arising from the failure to provide a
safe workplace … . ” The ladder was
an unsafe part of appellant’s workplace, and his injury arose from the
failure to provide a safe workplace.
The statute does not require that the
defective condition be the object of the
contractor’s work. Therefore, by
affording the statute its common
meaning, secs. 95.002 and 95.003 are
consistent and may both be read to
provide protection from liability if the
injury arose from the contractor’s work
on an improvement to real property.
Here, it did. Appellant used the lad-
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der to reach the roof to perform his
job, the repair of air conditioning
units.14
In making this statement, the court held
that there needed to be a connection
between the work done and the defect.
On the next page, it reaffirmed that
“Junell stated that the injury-producing
defect must relate to the contractor’s work
for Chapter 95’s protections to apply.” 15
Fisher, therefore, holds that, so long as
there exists a relationship between the
defect and the contractors’ work
described by Junell, it does not matter
that the particular defect in question was
not the very one on which the contractor
worked.
Unfortunately, the court in Fisher provided no analytical tools with which
future courts could identify such relationships, particularly in a summary judgment context where all facts and
inferences, including whether there is a
relationship between the work in question
and the injury-producing defect, militate
favor of the non-movant plaintiff.
Without such analytical moorings,
the Texas intermediate appellate courts
since Fisher have read only the statement
that Chapter 95 “does not require that
the defective condition be the object of
the contractor’s work” while ignoring the
limitation Justice Cohen acknowledged
in citing Junell’s comments.16 In so
doing, the courts virtually eliminated an
injured worker’s right to sue a premises
owner for the premise owner’s own negligence by holding that Chapter 95 applies
in virtually every case in which the issue
has been raised, as Mr. Young recounts.17
As the court in Hernandez v. Brinker
Int’l, Inc., 285 S.W.3d 152, 159 (Tex.
App. — Houston [14th] 2009, no pet.)
acknowledged, the courts had “moved
steadily to a situation in which a premises owner [could] effectively booby-trap
his own property yet escape liability for
his actions under Chapter 95.”18
Not surprisingly, Fisher has been criticized. In Spears v. Crown Cent. Petroleum
Corp., 133 Fed. Appx. 129, 131 (5th Cir.
2005), the Fifth Circuit panel observed
that, “at first blush, Spears’s argument

[that his injury did not arise out of his
work] is persuasive.” It continues,
“although Crown Central points to an
abundance of Texas cases concluding
that any injury relating to the work done
on the premises is covered under Chapter 95, relating to is a much broader
proposition than is arising from the condition or use of the improvement,” the
specific language in Section 95.002. Id.
Nevertheless, because it was bound by
Texas decisions, it had to follow Fisher.

Hernandez Bucks the Trend
In Hernandez, Justice Jeff Brown
finally acknowledged that “the Fisher
court’s analysis overly extended Chapter
95’s reach.” A contractor’s employee was
asked to repair the air conditioning unit
on the roof of a restaurant. In doing so,
he stepped on a weakened area of the
roof, one about which the owner had
long known, fell through, and was seriously injured. No contractor or subcontractor had worked on the roof.19
Distinguishing Fisher and its progeny,
Justice Brown held simply that Chapter
95 did not apply because “Hernandez’s
claim arises from the condition of the
roof, but Hernandez did not repair or
modify the roof. Hernandez repaired the
air-conditioning system. Thus, under the
plain language of Section 95.002(2),
Chapter 95 does not apply to Hernandez’s claims.”
Justice Anderson, concurring, found
that the defendant did not conclusively
show it was a property owner under
Chapter 95. Id. at 162. Justice Leslie B.
Yates, in dissent, would have followed
the Fisher line of cases to find Hernandez’s work related to the defect in the
roof despite the plain language of Section
95.002(2) and the defendant’s admission
that it was not. Id. at 164.
Can the Courts Fix Fisher ?
The defendants in Hernandez did not
file a petition for review of the court’s
plurality decision. As a result, the
Supreme Court had no opportunity to
review that case. Hopefully the court will
have another chance to resolve the discrepancy between what Chapter 95 says
www.texasbar.com
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and what courts say it says. This time,
however, the court should take that
opportunity.
In the meantime, courageous judges
need to exercise the options they have to
read the statute as it is. They can first factually distinguish the conflicting cases as
Justice Brown did in Hernandez. Second,
despite the strength of stare decisis in the
area of statutory construction, there are
cases in which a court may decline to follow a previous construction of the same
statute. As with any issue, the court may
overrule or disapprove a line of cases
containing one particular interpretation
if it concludes, on the basis of the statutory language, that the legislative intent
behind the statute was something other
than that on which the earlier construction was based.20
Here, the legislative intent in giving
the statute a title that limited Chapter
95’s protections to acts of independent
contractors, Junell’s remarks, and the
enactment of Section 95.002, which is
unnecessary verbiage under Fisher’s interpretation of the statute, all indicate clear
legislative intent to preserve some claims
against property owners while eliminating others.
In addition, a court may also decline
to follow a previous construction of the
same statute when the previous construction is antiquated and/or inequitable,
and the Legislature has remained inactive
on the issue.21 Despite its relatively short
lifespan, Chapter 95 has clearly grown
inequitable as its interpretation has effectively eliminated any claims against
premises owners and reduced the duties a
premises owner owes to those who work
on his property to fewer than those he
owes to a common trespasser.
Finally, courts of appeals are free to
disagree with the decisions of courts in
sister districts.22
If the courts of Texas will not follow
the Hernandez’s court’s lead and fix the
Fisher problem, the Texas Legislature
should do so by clarifying when Chapter
95 actually applies and, more important,
when it does not. Only then can the Legislature restore the rights it reserved for
injured workers when it first enacted
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Chapter 95 and ensure that it no longer
provides “generalized tort immunity for
premises owners” or “the ideal result for
defendants.”23
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