ETHICS OPINION
ISSUED BY THE PROFESSIONAL ETHICS COMMITTEE FOR THE STATE BAR OF TEXAS

Opinion No. 624, February 2013
QUESTIONS PRESENTED
Under the Texas Disciplinary Rules of Professional Conduct, may a lawyer representing a client in a
misdemeanor case include in an engagement agreement with the client a provision in which the client
gives advance authorization for the lawyer to enter a plea of “no contest” or “guilty” in the case?

May a lawyer make such an engagement agreement with a client if the lawyer also serves as the
client’s bail bondsman?
Statement of Facts
Scenario 1
A lawyer represents an individual
who is being prosecuted for a misdemeanor in municipal court. After
consulting with the client, the lawyer
determines the facts of the case and
is able to advise the client about the
client’s options and the range of possible outcomes in the case. The lawyer
and the client then sign an engagement agreement, which includes the
client’s agreeing, in advance, that the
lawyer may enter a plea of “no contest” or “guilty” on the client’s behalf.
Scenario 2
In addition to the facts in Scenario 1,
the lawyer also serves as the client’s
bail bondsman.

Discussion
Scenario 1
In many misdemeanor cases, such
as those in which the defendant is
accused of a minor traffic offense, a
lawyer may easily and confidently predict for the client the possible range
of punishment for the alleged violation. The likely outcome of a case is
especially predictable in cases in
which the client has admitted guilt.
Furthermore, in many misdemeanor
cases, the client’s only exposure to
punishment is a relatively small fine.
For some clients, the amount of the
potential fine does not justify the
expense and inconvenience of, for
example, having to take time off from
work or having to make arrangements
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for child care in order to attend court
hearings or to meet with a lawyer. For
such clients, there is genuine value in
being able to turn over the entire
handling of the case to a lawyer without any further need for the client to
spend significant time on it. Other
clients prefer to avoid a court appearance because it could expose them to
the risk of arrest for other, more serious criminal charges that are also
pending against the client. Thus, under
the facts assumed here, the client’s
advance agreement on the acceptable
form of the plea (potentially including a “no contest” or “guilty” plea)
and on the potential disposition of
the case may have important benefits
for the client.
Rule 1.02(a)(3) of the Texas Disciplinary Rules of Professional Conduct
requires, subject to exceptions not
relevant here, that a lawyer abide by a
client’s decisions “[i]n a criminal case,
after consultation with the lawyer, as
to a plea to be entered, whether to
waive jury trial, and whether the
client will testify.” Rule 1.02(a)(3)
does not specify when such consultation must take place.
Rule 1.03(b) provides: “A lawyer
shall explain a matter to the extent
reasonably necessary to permit the
client to make informed decisions
regarding the representation.” Whether
a client may be asked to agree, in
advance, to a plea in a misdemeanor
case therefore depends upon whether
the lawyer is able to explain the matter at the start of the engagement “to

the extent reasonably necessary to permit the client to make informed decisions” about the case. If the lawyer can
do so, then obtaining the client’s instructions about a plea early in the representation would satisfy the lawyer’s
obligations under Rules 1.02(a)(3)
and 1.03(b).
On the other hand, if the nature of
the alleged offense, the possible range
of punishment, or other factors in the
matter are sufficiently complex that
the lawyer would be unable to explain
the matter to the extent reasonably
necessary for the client to make an
informed decision about a plea, then
Rule 1.03(b) precludes the lawyer
from obtaining the client’s decision
early in the representation. Furthermore, if, after a client’s authorization
of a plea, circumstances unexpectedly and materially change during the
course of the representation, then
Rule 1.03(b) would require that the
lawyer notify the client of such
developments and consider with the
client whether the client’s prior
authorization should be modified.
Scenario 2
In Scenario 2, the lawyer, in addition
to representing the client, is engaging in a business transaction with the
client by serving as the client’s bail
bondsman. Professional Ethics Committee Opinion 599 (July 2010) concluded that a lawyer who serves as
bail bondsman for his client in a
criminal case may not add to the
court’s form of bond a provision in
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which the client agrees that, if the
client fails to appear in court, the
lawyer may enter a “no contest” plea
that will result in a fine and may
result in the issuance of a warrant for
the client’s arrest. Opinion 599 concluded that, under Rules 1.08(a)(1),
1.06, and 1.02(a)(3), “[s]uch an
arrangement is a prohibited business
transaction between lawyer and client
that is not on terms fair and reasonable to the client, creates an impermissible conflict of interest for the
lawyer, and impermissibly purports to
eliminate the lawyer’s duty to consult
with, and abide by the decision of, the
client concerning the entry of a plea.”
The question considered here is
whether there is any material difference between the client’s making
such an agreement in an engagement
agreement instead of making the
agreement in a bail bond.
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Unlike the facts presented in
Opinion 599, the facts in Scenario 2
include the lawyer’s compliance with
Rule 1.02(a)(3)–i.e., the lawyer’s consulting with the client before a plea is
entered. The remaining questions are:
(1) whether the lawyer’s serving as
his client’s bail bondsman is a prohibited business transaction under Rule
1.08(a); and (2) whether such an
agreement creates an impermissible
conflict of interest under Rule 1.06.
Rule 1.08(a) prohibits a lawyer from
entering into a business transaction
with a client unless:
“(1) the transaction and terms
on which the lawyer acquires the
interest are fair and reasonable to
the client and are fully disclosed in
a manner which can be reasonably
understood by the client;
(2) the client is given a reason-

able opportunity to seek the advice
of independent counsel in the
transaction; and
(3) the client consents in writing thereto.”
In Opinion 599, the Committee
concluded that the transaction (the
client’s advance agreement on the
bond form to a plea that would prevent the lawyer from being liable on
the bond if the client failed to appear
in court) violated the requirement of
Rule 1.08(a)(1) that the terms of the
transaction be “fair and reasonable to
the client.” The Committee reasoned
that “[t]he provision added to the
bond form is contrary to the interests
of the client because the provision
subjects the client to the possibility
of automatic punishment without
regard to whether any punishment is
deserved and without regard to whether
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or not the court would have excused
the client’s failure to appear.”
In the circumstances considered
here, there are genuine benefits for
the client if the client, after conferring with the lawyer, gives advance
direction to the lawyer about the
plea to be entered. Thus, unlike the
facts addressed in Opinion 599, the
terms of the transaction may be “fair
and reasonable to the client” as
required under Rule 1.08(a)(1). If
the client is given a reasonable
opportunity to seek the advice of
independent counsel and if the client
consents in writing, Rule 1.08(a)
does not preclude the lawyer from
serving as the client’s bail bondsman
in these circumstances.
The next question is whether the
lawyer’s dual role as lawyer and bail
bondsman creates an impermissible
conflict of interest under Rule 1.06.
Rule 1.06(b)(2) provides in pertinent part that a lawyer shall not represent a person if that representation
“reasonably appears to be or become
adversely limited . . . by the lawyer’s
or law firm’s own interests.”
In the facts presented, the client
authorized the lawyer, at the beginning of the representation, to enter a
plea on the client’s behalf, including
a plea of “no contest” or “guilty.” But
if there is an opportunity for the
client to obtain a more favorable outcome by making a different plea (i.e.,
a plea of “not guilty”), then pleading
“no contest” or “guilty” may no
longer be in the client’s best interest–although that may be the simplest course of action for the lawyer
and is also the course of action that
prevents the lawyer from being liable
on the bail bond.
For example, if the client’s ability
to defend the case were significantly
improved (say, by the discovery of
evidence favorable to the client or
because of the prosecution’s inability
to meet its burden of proof) then a
“not guilty” plea would be in the
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client’s best interest. But if the client
fails to appear in court, the lawyer
will face a conflict: the client’s interest in a vigorous defense to avoid an
adjudication of guilt versus the
lawyer’s own interest both in avoiding liability on the bond and in
obtaining a resolution of the matter
that requires the least effort by the
lawyer.
On the other hand, if there is no
opportunity for the client to obtain a
more favorable outcome in the case
and the circumstances warrant a plea
of “no contest” or “guilty” (as the
client and lawyer contemplated at
the start of the engagement), then a
conflict between the client’s interest
and the lawyer’s interest does not
exist. When the client does not
appear in court (as expected all
along), the lawyer has not discovered
any evidence materially favorable to
the client’s case, and the prosecution
is ready to proceed, the fact that the
lawyer is also the client’s bail bondsman creates no conflict of interest for
the lawyer in representing the client.
The remaining question, therefore,
is whether the possibility of a future
conflict between the client’s interest
and the lawyer’s interest is one that
precludes the lawyer from representing the client while serving as the
client’s bail bondsman. Under Rule
1.06(b)(2), the answer depends upon
whether, at the outset of the representation, the lawyer’s representation
of the client “reasonably appears” to
be “adversely limited” by the lawyer’s
interest arising from his role as bail
bondsman. If the lawyer reasonably
believes that there is no significant
likelihood that the client will have
an opportunity to defend the case,
then a conflict would not exist. But
if, at the early stage of the lawyer’s
engagement, it would be unreasonable
to assume that a defense will likely be
unavailable to the client, then a conflict of interest within the meaning
of Rule 1.06(b)(2) would exist.

Although Rule 1.06(c) generally
allows representation to continue if
the client consents, subparagraph
(1) of Rule 1.06(c) permits the representation to continue with client
consent only when “the lawyer reasonably believes the representation
of each client will not be materially
affected . . . .” If the lawyer concluded at the outset of the representation
that a reasonable possibility exists for
the client to defend the case successfully, then the lawyer could not reasonably believe that the representation
of the client will not be materially
affected. Thus, if a conflict of interest
under Rule 1.06 exists, the client’s
consent could not remedy the conflict and Rule 1.06 would prohibit
the lawyer’s representation of the
client while the lawyer acts as the
client’s bail bondsman in the matter.
Conclusion
Under the Texas Disciplinary Rules
of Professional Conduct, a lawyer representing a client in a misdemeanor
case may include in an engagement
agreement with the client a provision
in which the client gives advance
authorization for the lawyer to enter a
plea of “no contest” or “guilty” in the
case, provided that, at the time of the
engagement agreement, the client is
able to make an informed decision
about the plea.
If the lawyer also acts as the client’s
bail bondsman, the lawyer may represent the client under such an engagement agreement only if the lawyer
reasonably believes that there is no
significant likelihood that the client
will have an opportunity to defend
the case.

The Supreme Court of Texas appoints the nine
members of the Professional Ethics Committee from members of the bar and the judiciary.
The court also appoints the committee’s chair.
According to Section 81.092(c) of the Texas
Government Code, “Committee opinions are
not binding on the supreme court.”
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ETHICS OPINION
ISSUED BY THE PROFESSIONAL ETHICS COMMITTEE FOR THE STATE BAR OF TEXAS

Opinion No. 625, February 2013
QUESTION PRESENTED

Is it permissible for a lawyer who replaces a client’s prior lawyer in a litigation matter to distribute
funds resulting from settlement of the litigation matter without regard to a promise of payment, of
which the second lawyer is aware, given to the client’s healthcare provider in a letter signed by the
client’s prior lawyer?
Statement of Facts
A client in a personal injury case
sought treatment from a healthcare
provider for injuries sustained in an
accident. Prior to providing treatment, the healthcare provider requested and obtained from the lawyer who
initially represented the client with
respect to the personal injury case a
“Letter of Protection” addressed to
the healthcare provider. This “Letter
of Protection” promised that for
medical care provided to the client
the healthcare provider would be
paid directly out of any settlement
proceeds or payment resulting from a
jury verdict in the personal injury case.
Thereafter a second lawyer replaced
the client’s first lawyer in the personal injury litigation. The second lawyer,
who was aware of the “Letter of
Protection,” contacted the healthcare provider and attempted to negotiate a compromise of the amount
billed by the healthcare provider for
services rendered to the client but
the healthcare provider refused to
discount the amount previously billed.
The second lawyer later settled the
case, took his agreed fee, and distributed the remaining funds to the
client without paying the healthcare
provider any amount for the medical
services provided to the client for
which payment had been promised
in the “Letter of Protection” signed
by the client’s first lawyer.
Discussion
Rule 1.14(c) of the Texas Disciplinary Rules of Professional Conduct
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provides as follows:
“When in the course of representation a lawyer is in possession of funds or other property in
which both the lawyer and other
person claim interests, the property shall be kept separate by the
lawyer until there is an accounting and severance of their interest. All funds in a trust or escrow
account shall be disbursed only
to those persons entitled to receive
them by virtue of the representation or by law. If a dispute arises
concerning their respective interests, the portion in dispute shall
be kept separated by the lawyer
until the dispute is resolved, and
the undisputed portion shall be
distributed appropriately.”
In the circumstances here considered, Rule 1.14(c) requires that the
client’s second lawyer keep settlement proceeds to which the client’s
healthcare provider has a claim separate until there is an accounting and
severance of the interests claimed in
these funds by the healthcare provider.
Although it is a legal question, rather
than a matter of interpretation of the
Texas Disciplinary Rules of Professional Conduct, whether and to what
extent the “Letter of Protection”
signed by the client’s first lawyer
binds the client, the client’s second
lawyer is aware that as a consequence
of the “Letter of Protection” the
healthcare provider is claiming an
interest in a portion of the settlement

funds. In such circumstances, the second lawyer would violate the requirements of Rule 1.14(c) if, before the
validity of the healthcare provider’s
claim has been conclusively determined, the lawyer distributed to
someone other than the healthcare
provider the portion of the funds
claimed by the healthcare provider.
Following the approach suggested in
Comment 2 to Rule 1.14 with respect
to a dispute between a client and
lawyer as to the disposition of funds,
it would be appropriate in these circumstances for the lawyer to hold in
trust the portion of the settlement
funds claimed by the healthcare
provider and to suggest a means for
prompt resolution of the dispute,
such as arbitration.
Conclusion
It is a violation of the Texas Disciplinary Rules of Professional Conduct for a lawyer who replaces a
client’s prior lawyer in a litigation
matter to distribute funds resulting
from settlement of the litigation matter without regard to a promise of
payment, of which the second lawyer
is aware, given to the client’s healthcare provider in a letter signed by the
client’s prior lawyer.

The Supreme Court of Texas appoints the nine
members of the Professional Ethics Committee from members of the bar and the judiciary.
The court also appoints the committee’s chair.
According to Section 81.092(c) of the Texas
Government Code, “Committee opinions are
not binding on the supreme court.”
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