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Every year brings its share of amazing moments — good and bad — to our nation, and 2012
was no exception. Nationally, the election dominated the news, social networking sites, and
conversations throughout the country. The year also brought us the U.S. Supreme
Court upholding the Affordable Care Act, Superstorm Sandy that wreaked havoc
on the Northeast, and then the unthinkable: a lone gunman killing 20 children
and six adults at Sandy Hook Elementary School in Newtown, Conn., after he
shot and killed his mother.
In Texas, 2012 once again presented issues as diverse as the state itself, ranging from our
continuing battle to quench the state’s drought-stricken lands to the fiery demise of iconic
State Fair of Texas animated figure “Big Tex.”
The year also brought significant developments to the legal profession and caselaw in the Lone
Star State and nationally. The Texas Bar Journal Board of Editors has put together a series of
articles highlighting some major topics from 2012. The articles are only a sampling of the legal
issues from the year, and the opinions expressed are those of the authors.
We thank the contributors and welcome your input. If you have comments about this issue of the
Texas Bar Journal, contact Ty Meighan at (800) 204-2222 Ext. 1522 or ty.meighan@texasbar.com.
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Antitrust and Business Litigation
By Emily Westridge Black

In 2012, a federal court of appeals issued a significant
antitrust opinion that recognized the possibility that nonexclusive contracts may constitute de facto exclusive dealing
arrangements. At the same time, Texas state courts have
considered whether attorneys’ fees may be awarded in cases
— like many class action merger lawsuits — that result in
non-monetary recovery for plaintiffs. These developments
should give antitrust and business litigators much to ponder in 2013.

ZF Meritor v. Eaton Corp.: Long-Term Agreements
Analyzed Under Rule of Reason
In ZF Meritor v. Eaton Corporation,1 the U.S. Court of
Appeals for the 3rd Circuit held that non-exclusive longterm supply contracts may constitute de facto exclusive
dealing agreements and should be analyzed under the rule
of reason, rather than the price-cost test. In the wake of
this decision, companies would be well advised to reconsider whether their long-term supply agreements run afoul
of the antitrust provisions.
In the North American market, ZF Meritor and Eaton
are the only significant manufacturers of transmissions for
heavy-duty trucks. Eaton “has long been a monopolist” in
the market,2 which consists of only four direct purchasers.
In the early 2000s, Eaton entered into long-term supply
agreements with each of the direct purchasers that allegedly foreclosed more than 90 percent of the market for at
least five years. Although the specifics of the agreements
varied, and none of them contained express exclusivity
19
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provisions, each contained several potentially exclusionary
terms. First, the direct purchasers were offered rebates conditioned on meeting percentage purchase goals (i.e., 90
percent of their total transmission purchases). Second,
Eaton required the purchasers to list Eaton products as the
“standard” — or only — offering in their data books. Third,
Eaton required them to offer “preferential” prices for Eaton
products, as compared to competitors’ equivalent products.
Finally, the agreements contained “competitiveness” clauses
that allowed direct purchasers to make purchases from other
suppliers if, after receiving notice of the competitor’s offer,
Eaton could not match the price or quality of the goods.
ZF Meritor sued Eaton for anticompetitive conduct
under Sections 1 and 2 of the Sherman Act and Section
3 of the Clayton Act, and prevailed before a jury. Eaton
appealed, arguing that the long-term agreements did not
constitute exclusive dealing arrangements because they
did not require purchasers to buy only Eaton products.
Instead, Eaton argued, ZF Meritor alleged only predatory
pricing claims that should be rejected under the Brooke
Group price-cost test, which requires a plaintiff to show
that the challenged prices are “below an appropriate measure of [the defendant’s] costs.”3
The 3rd Circuit rejected Eaton’s argument, noting that
“just as ‘total foreclosure’ is not required for an exclusive
dealing arrangement to be unlawful, nor is complete exclusivity required with each customer.”4 Accordingly, the court
held that the agreements could constitute de facto exclusive dealing and should be analyzed under the rule of reason. Applying that test, the court held that the “probable
effect” of the conduct was to substantially lessen competition. It affirmed the decision below.
www.texasbar.com
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Rocker v. Centex: A Substantial Disincentive for
Class Action Merger Litigation in Texas State Courts?
Because many companies are incorporated or headquartered in Texas, the state has been a popular jurisdiction for class action merger litigation in recent years.
However, given recent developments on attorneys’ fee
awards, merger litigation plaintiffs may soon decide to bring
their lawsuits elsewhere. In Rocker v. Centex Corporation,5
the Dallas Court of Appeals held that when a class action
settlement results in the recovery of non-monetary benefits — such as supplemental disclosures — the attorneys’
fees awarded must also be in non-monetary form.
The Centex case began as a classic pre-merger challenge by shareholders of the target company. Centex Corporation, a homebuilding company headquartered in Dallas,
announced that it was planning to merge with its competitor, Pulte Homes, through a stock-for-stock merger.
Centex shareholders filed a series of putative class actions
in Texas state courts, alleging that both the disclosures
regarding the proposed merger and the value to be
received by Centex shareholders were inadequate. Shortly thereafter, the parties reached a settlement agreement.
The plaintiffs agreed not to seek to enjoin a shareholder
vote of the merger and to release all claims of any Centex
shareholder arising from the merger. In return, Centex
agreed to provide supplemental disclosures regarding the
fairness of the transaction. The parties agreed that class
counsel should be awarded $1.1 million in fees. The trial
court approved the settlement and the fee award over the
objections of Rocker, another Centex shareholder.
The Dallas Court of Appeals reversed and extended
the so-called “coupon rule” to merger litigation. Under
the coupon rule, which was part of the tort reform laws
passed in 2003, if any portion of the benefits recovered
for a class are coupons or “other noncash common benefits,” then a corresponding portion of the attorneys’ fees
awarded must also be noncash.6 The appellate court held
that the trial court erred because “if there was no cash
recovery for the class, fees could not be awarded in cash,
regardless of the value of the benefit to the class.”7 The
appellate court remanded the case to the trial court to
reconsider the award of attorneys’ fees — “within the
constraints” of the coupon rule.
A petition for review has been filed, but as of the time
of this publication, the Supreme Court of Texas has not
addressed it. Meanwhile, two other Texas appellate courts
— the 1st Court of Appeals8 and the 14th Court of
Appeals,9 both in Houston — will also have the opportunity to address whether the coupon rule applies in class
action merger litigation. If the position adopted by the
Dallas Court of Appeals gains traction, class action plaintiffs — and their lawyers — may flee for other jurisdictions.
www.texasbar.com/tbj

Notes
1. 2012 WL 4483899 (3rd Cir. Sept. 28, 2012).
2. Id. at *2.
3. Brooke Grp. Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209,
222 (1993).
4. ZF Meritor, 2012 WL 4483899 at *18.
5. 2012 WL 3264023 (Tex. App.—Dallas 2012, pet. filed).
6. See Tex. Civ. Prac. & Rem. Code Ann 26.003(b) (West 2008); Texas
Rule of Civil Procedure 42(i)(2).
7. 2012 WL 3264023. 2012 WL 3264023 at *14.
8. See Dynegy Inc. v. Witmer, et. al, Docket No. 01-11-00853-CV.
9. See Kazman v. Frontier Oil Corp., et. al, Docket No. 14-12-00320-CV.
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Appellate Law
By Justice Dale Wainwright and Warren W. Harris

The Texas Supreme Court addressed a number of interesting and important appellate issues during its 2011-12
term.
In Hemyari v. Stephens, 355 S.W.3d 623 (Tex. 2011),
the court held that court orders must be read as a whole
and in a common sense fashion, when an overly literal
reading would lead to an absurd result. A bankruptcy court
order authorized the foreclosure sale “on August 1, 2000”
of property owned by the Stephens Groups. The foreclosure occurred on Sept. 5, 2000. The Stephens Groups
contended that the foreclosure sale could occur only on
Aug. 1. The court of appeals concluded that the bankruptcy court’s order was not ambiguous because it expressly provided for a sale “on August 1, 2000” and that the
foreclosure sale was invalid because it did not strictly comply with the order.
As Hemyari pointed out, a sale “on August 1, 2000”
may have been impossible because the payment to avoid
default was due on or before Aug. 1. Thus, that payment
could have been made at any point through Aug. 1. The
Supreme Court explained that even a “literal” interpretation of an unambiguous order required it to look at the
order as a whole. The court “conclude[d] that the Stephens
Groups’ proposed interpretation would render the entire
foreclosure sale provision in the order meaningless.” The
court reversed the judgment of the court of appeals and
construed the order in a way that avoided a contradiction.
In re Service Corporation International, 355 S.W.3d 655
(Tex. 2011) (per curiam), presented the court with the issue
Vol. 76, No. 1 • Texas Bar Journal 20
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of whether mandamus was appropriate to remedy a trial
court’s appointment of an arbitrator in contravention of
the parties’ agreement. The Federal Arbitration Act governed the agreement and provided that the parties may
select an arbitrator only by mutual agreement or, if the
parties cannot agree, the American Arbitration Association selects an arbitrator. When the parties failed to agree
on an arbitrator and negotiations halted for a month, the
trial court appointed an arbitrator. The Supreme Court
determined that because the contract required the AAA
to appoint an arbitrator when mutual agreement fails, the
trial court abused its discretion by appointing an arbitrator unless an exception under the FAA applied.
The court reasoned that, as a matter of law, a onemonth halt in negotiations between the parties does not
in itself constitute a failure of the contractual right to have
the AAA select the arbitrator. The court conditionally
granted mandamus relief and directed the trial court to
allow the parties a reasonable opportunity to select an arbitrator pursuant to their agreement. See also In re Service
Corporation International, 355 S.W.3d 662 (Tex. 2011)
(per curiam) (as a matter of law, two month delay does not
constitute lapse under FAA permitting court to appoint
arbitrator contrary to parties’ agreement).
In limited circumstances, a notice of trial setting received
by a party’s counsel may not be sufficient to sustain a default
judgment against the party. The court so held in Mabon
Limited v. Afri-Carib Enterprises Inc., 369 S.W.3d 809
(Tex. 2012). The court considered whether a corporation
seeking a bill of review is required to prove its diligence
in monitoring the status of its underlying case when that
bill-of-review plaintiff was represented by counsel but
proves that, through no fault of its own, it did not receive
notice of the trial setting that led to a default judgment.
Once a bill-of-review plaintiff proves the absence of service or the lack of notice of the dispositive trial setting,
the plaintiff is then relieved of proving the traditional
bill-of-review elements and the court should grant the
plaintiff’s bill of review. The court held that once a billof-review plaintiff proves it had no notice of the trial setting or the default judgment, it need not establish that it
diligently monitored the status of its case.
Although usually cited for its application to Texas
property law, Severance v. Patterson, 370 S.W.3d 705 (Tex.
2012), established the procedure the Supreme Court presumably will follow in handling parties’ actions that may
moot a federal lawsuit while a certified question is pending before the court. The Supreme Court granted the certified question and issued its opinion. The court later
granted respondents’ motion for rehearing and held reargument of the case. While the rehearing was pending,
petitioner sold the remaining parcel of property at issue
21
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to the City of Galveston. The State of Texas and the City
argued in the Supreme Court that the sale mooted the
case and filed a similar motion in the 5th Circuit. The
Supreme Court concluded that the question of whether
the case was moot was one for the certifying court and
abated proceedings to allow the 5th Circuit to consider
respondents’ motion to dismiss the case as moot. The 5th
Circuit denied the motion, concluding that the statutory
threat of civil penalties against the property owner imparted continued vitality to petitioner’s action. The Supreme
Court then reinstated the rehearing of the certified question and issued a new opinion.
In Thota v. Young, 366 S.W.3d 678 (Tex. 2012), the
court addressed the doctrine of presumed harm when an
allegedly improper inferential rebuttal instruction was
given to the jury. The court previously held in Casteel v.
Crown Life Insurance Co. and Harris County v. Smith that
reversible error is presumed when a broad-form question
submitted to the jury incorporates multiple theories of
liability and one or more of those theories is invalid or
when the broad-form question commingled damage elements that are unsupported by legally sufficient evidence.
It had not, however, addressed whether that presumed
harm analysis applies to a broad-form submission in a single-theory-of-liability case when the negligence charge
includes both an improper defensive theory of contributory negligence and an improper inferential rebuttal
instruction. The court held that reversible error is not
presumed in this case, and that meaningful appellate
review is provided through a traditional harm analysis.
In Bed, Bath & Beyond Inc. v. Urista, 211 S.W.3d 753
(Tex. 2006), the court explained that unlike alternate
theories of liability and damage elements, inferential rebuttal issues cannot be submitted in the jury charge as separate questions and instead must be presented through jury
instructions. Therefore, although harm can be presumed
when meaningful appellate review is precluded because
valid and invalid liability theories or damage elements are
commingled, the court was not persuaded that harm must
likewise be presumed when proper jury questions are submitted along with improper inferential rebuttal instructions. Harm must be established.
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previously served as a Justice on the Texas Supreme Court and on the District Court
in Harris County.
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Bankruptcy Law
By Mark E. Andrews and Aaron M. Kaufman

In less than a year since the U.S. Supreme Court’s ruling in Stern v. Marshall,1 the tally of reported and unreported decisions from bankruptcy, district, and appellate
courts approaches 1,000.2 Now that the dust has settled
somewhat, views still vary on what matters may be finally adjudicated in bankruptcy court and whether parties
may consent to bankruptcy courts’ final adjudication authority absent clear constitutional support.
Only a handful of appeals have reached circuit courts
as of the submission of this article,3 and the 5th Circuit has
not yet issued an opinion addressing these issues directly
— although the 5th Circuit did side-step the issue in
Technical Automation,4 where it concluded that the Supreme
Court’s ruling did not affect magistrates’ statutory authority
to adjudicate certain matters because Stern did not directly and unequivocally overrule prior precedent concerning
magistrates.
In a recent decision from the 6th Circuit, the court of
appeals held that a defendant was not barred from challenging the constitutionality of a bankruptcy court’s ruling, despite the defendant’s consent to adjudication by the
bankruptcy court at trial.5 Despite the defendant’s waiver
in Waldman, the 6th Circuit vacated the bankruptcy court’s
judgment and remanded for the bankruptcy court to “recast
its final judgment as to these claims as proposed findings
of fact and conclusions of law,” which the district court
could review de novo.6
It remains to be seen whether other circuits will adopt
this ruling. In the meantime, it appears to have become
the standard practice of bankruptcy courts, at least in Texas,
to issue reports and recommendations to the district courts
where there may be any question about the bankruptcy
court’s constitutional authority to finally adjudicate a matter. This has kept both the district courts and bankruptcy
attorneys busy with this additional administrative step to
obtaining final judgments.7
The Supreme Court did issue two bankruptcy-related
decisions this year, at least one of which may have a moderate impact on how bankruptcies are handled in Texas.
In RadLAX Gateway Hotel, L.L.C., v. Amalgamated Bank,8
Justice Antonin Scalia applied the well-known “specific
over general” rule of statutory construction to hold that
sales conducted under Chapter 11 plans cannot deny credit bidding rights to secured lenders. In that case, a Chapter 11 debtor proposed a plan that would sell its assets to
the highest bidder under auction procedures that did not
permit an undersecured lender to credit bid at the auction.9 Section 1129(b)(2)(A) of the Bankruptcy Code —
the provision that allows plans to be confirmed over a
www.texasbar.com/tbj

secured lender’s objection — gives plan proponents three
options to confirm a plan over secured creditors’ objections:
(1) allow the creditor to maintain its lien on the collateral;
(2) sell the collateral free and clear, but only after allowing the creditor to credit bid on its collateral; or (3) provide
the lender with the “indubitable equivalence” of its claim.10
Before this ruling, the 5th Circuit held that the disjunctive nature of this Bankruptcy Code provision allowed
flexibility to a plan proponent, and the 3rd Circuit adopted the 5th Circuit’s view in concluding that a debtor may
auction a lender’s collateral without allowing credit bids if
the sale occurred under a plan that proposed to pay the
lender the sale proceeds in cash.11 While the issue has not
reached the 3rd or 5th Circuit post-RadLAX, the Supreme
Court’s ruling appears to have overruled the 5th and 3rd
Circuit decisions because, according to Justice Scalia, such
readings of the Bankruptcy Code are “hyperliteral and
contrary to common sense.”12
Interestingly, only 15 days before the Supreme Court
issued this unanimous ruling in RadLAX, the court was
divided over the interpretation of a 2005 amendment to
a provision of the Bankruptcy Code in certain Chapter 12
bankruptcy cases affecting the dischargeability of capital
gains taxes that must be realized after a sale closes postpetition.13 In his dissenting opinion of this 5-4 decision,
Justice Stephen Breyer explained that multiple readings
of the statute were supported by the plain language of the
relevant statutes, but he ultimately concluded that the
majority failed to take into account the most important
factor: what elected officials actually intended by the
amendment.14
In more regional news, the 5th Circuit continued to
define what constitutes and what does not constitute a
Ponzi scheme. Last year, the court of appeals defined a
Ponzi scheme to be “a fraudulent investment scheme in
which money contributed by later investors generates artificially high dividends or returns for the original investors,
whose example attracts even larger investments.”15
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As many of these schemes have been uncovered in
recent years, the precise definition of a Ponzi scheme has
proven to be significant for receivers and trustees. Once a
receiver or trustee proves the existence of a Ponzi scheme,
the receiver or trustee may appreciate a presumption that
all transfers made from the entities involved in the scheme
are recoverable under fraudulent transfer theories. In that
scenario, the burden of proof would be shifted onto the
defendant transferees to disprove fraud or return the money
to the receiver.16
This year, in Cook v. American Cancer Society,17 the
5th Circuit refined its definition slightly, concluding that
“[n]ot all securities frauds are Ponzi schemes.” In that case,
the district court granted summary judgment in favor of
the receiver, relying largely on the receiver’s affidavit attesting that the businesses operated “like” a Ponzi scheme
because there was no significant business conducted by
the principals, and the only sources of revenue were from
investors. The 5th Circuit reversed, finding the receiver’s
affidavit to be “highly conclusory” and lacking in evidence demonstrating how investor funds were used to issue
“returns” to other investors — the “sine qua non of any
Ponzi scheme.”18 While the scheme may have amounted
to securities fraud, the 5th Circuit concluded that it was
not necessarily a Ponzi scheme and, thus, the receiver was
not entitled to the presumption that transfers were made
with actual intent to hinder, delay, or defraud a creditor.
The 5th Circuit also addressed how far a trustee can
reach to recover funds transferred from bank accounts
not titled in the debtors’ name. In IFS Financial, the court
of appeals held that a trustee may recover funds fraudulently transferred from bank accounts not held in the
debtor’s name, but which were under the debtor’s de facto
control.19 In so ruling, the court of appeals explained that
“control, while primary, may not always be decisive, and
legal ownership is not irrelevant.” In that case, the debtors
went to great lengths to obscure the legal ownership of the
bank accounts. As a result, the court of appeals held that
legal title was less indicative of actual ownership.
The 5th Circuit addressed dischargeability of debts in
a couple of decisions this year. First, in Bandi v. Becnel,20
the court of appeals interpreted section 523(a)(2)(A) of
the Bankruptcy Code, a debt is non-dischargeable if obtained
by fraud, false pretenses, or false representations, unless
the representation is a statement concerning the debtor’s
financial condition.21 In Bandi, the debtors conceded that
they made false representations — specifically, they falsely represented that they owned certain properties so the
lender would accept their personal guarantees to loan
money to their company — but they argued that the representations concerned their financial conditions and,
thus, were dischargeable.
23
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The 5th Circuit rejected this argument, concluding
that the phrase “statements concerning the debtor’s. . .financial condition” means “those that purport to present a
picture of the debtor’s overall financial health” such as balance sheets, income statements, or similar presentations
demonstrating the overall financial health of a debtor.22
In this instance, unwritten misrepresentations of property ownership did not present the debtors’ overall financial picture and, thus, were merely false representations
that could support the bankruptcy court’s ruling that the
debts were not dischargeable. Second, in U.S. v. Coney,23
the 5th Circuit affirmed a ruling that a tax debt was not
dischargeable because the debtors voluntarily and willfully
evaded the assessment and collection of taxes by, among
other things, structuring cash transactions to go undetected by their bank and the IRS and by instructing their
employee to “feign ignorance” about the transactions when
questioned by authorities.
In a decision affecting professional compensation and
disclosure requirements, the 5th Circuit held that a law
firm’s failure to disclose the source of its pre-petition
retainer did not automatically disqualify the firm from
representing the debtor or being compensated for services to the debtor.24 Instead, the court of appeals considered
the “totality of circumstances” and determined that the
firm’s failure to disclose the source of its retainer was
inadvertent, and in this case, the funding of a retainer by
the debtor’s largest creditor was not egregious enough to
warrant the complete denial of the firm’s fees, although it
did warrant a reduction.
Concerning fee enhancements, the court of appeals
considered whether the Supreme Court’s 2010 Purdue
decision,25 which curtailed a district court’s ability to award
enhancements under certain federal fee-shifting statutes,
applied in the bankruptcy context. In Pilgrim’s Pride,26 the
5th Circuit applied the “rule of orderliness” and concluded that there was no intervening change in the law affecting professional compensation under section 330 of the
Bankruptcy Code. The 5th Circuit held that bankruptcy
courts still have “considerable discretion” to make upward
adjustments to the lodestar approach, and as applied to
this case, the bankruptcy court’s $1 million fee enhancement for Pilgrim’s Pride trustee was not an abuse of discretion based on the court’s specific evidence and detailed
findings.
In the Chapter 13 context, the 5th Circuit held that
a plan could be confirmed, even though substantially all
of the payments to be made under the Chapter 13 plan
would go to debtor’s counsel to pay his $2,800 in fees.27
The undisputed evidence was that the debtor could not
afford to pay the up-front legal and filing costs to get a
discharge under Chapter 7. The debtor also expressed conwww.texasbar.com
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cerns about the bankruptcy remaining on her credit report,
which would be shorter if she proceeded under Chapter 13.
The bankruptcy court found the debtor to be credible
and her rationale for filing a Chapter 13 petition to be
justified under the circumstances. The bankruptcy court
thus confirmed her plan. On appeal, the Chapter 13 trustee
argued that the plan was against the “spirit” of Chapter
13. But the 5th Circuit rejected that argument, holding
an alleged abuse of the bankruptcy spirit was only one of
several “totality of circumstances” factors to be considered. Because the bankruptcy court was in a better position to judge the debtor’s credibility, and because the
bankruptcy court applied the proper standard based on
the evidence presented, the 5th Circuit held that the
bankruptcy court’s finding of good faith was not clearly
erroneous, and the plan satisfied all other confirmation
requirements.28 The court of appeals also held that the
$2,800 awarded by the bankruptcy court — the maximum no-look fees allowed in the district — were reasonable under the circumstances, although the 5th Circuit
reiterated that a bankruptcy court’s standing order did not
shift the burden of proof required to demonstrate the reasonableness of compensation requested under section 330
of the Bankruptcy Code.29
Notes
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14. “I believe that it is important that courts interpreting statutes make significant efforts to allow the provisions of congressional statutes to function in the ways that the elected branch of Government likely intended
and for which it can be held democratically accountable.” Id. at 18951903 (Breyer, J., dissent).
15. Janvey v. Alguire, 647 F.3d 585, 597 (5th Cir. 2011) (quoting BLACK’S
LAW DICTIONARY 1198 (8th ed. 2004)).
16. See Warfield v. Byron, 436 F.3d 551, 558-59 (5th Cir. 2006).
17. 675 F.3d 524, 526 (5th Cir. 2012).
18. See id. at 528.
19. See Stettner v. Smith (In re IFS Financial Corp.), 669 F.3d 255 (5th Cir.
2012).
20. See Bandi v. Becnel (In re Bandi), 683 F.3d 671, 678-79 (5th Cir. 2012).
21. 11 U.S.C. § 523(a)(2)(A); but see id. § 523(a)(2)(B) (making such statements non-dischargeable if they are made in writing, materially false, reasonably relied upon and made with the intent to deceive).
22. See In re Bandi, 683 F.3d at 677 n.29 (quoting Dadwell v. Joelson (In re
Joelson), 427 F.3d 700, 714 (10th Cir. 2005)) (emphasis added).
23. See United States v. Coney, 689 F.3d 365 (5th Cir. 2012).
24. Am. Int’l Petroleum Corp. v. Adams & Reese LLP (In re Am. Int’l Refinery,
Inc.), 676 F.3d 455 (5th Cir. 2012).
25. See Perdue v. Kenny A. ex rel Winn, 130 S.Ct. 1662, 176 L. Ed. 2d. 494
(2010).
26. See generally In re Pilgrim’s Pride Corp., 690 F.3d 650, 663-64 (5th Cir.
2012).
27. See In re Crager, 691 F.3d 671 (5th Cir. 2012).
28. Id. at 674-75.
29. Id. at 677.
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Commercial Litigation
By Brian P. Lauten

In 2012, Texas courts continued to develop the case
law in five highly explosive areas: (1) the evident partiality of an arbitrator as a basis for vacating an arbitration
award; (2) the enforceability of a “waiver-of-reliance” provision as a bar to a fraud claim; (3) the anti-fracturing rule,
which prevents legal malpractice plaintiffs from contriving
multiple causes of action against attorneys that sound only
in professional negligence; (4) the rights and remedies available to oppressed shareholders; and (5) a new decision that
re-shapes the jurisprudence applicable to attorney’s fees.
First, the courts have continued to write extensively on
what satisfies the proof requirements to successfully vacate
an arbitration award as a result of the alleged evident partiality of the arbitrator. Compare Ponderosa Pine Energy,
L.L.C., v. Tenaska Energy Inc., 376 S.W.3d 358, 370-375
(Tex. App. — Dallas 2012, motion granted) (reversing the
trial court’s order vacating an arbitration award and reinstating a $125 million award), with, Karlseng v. Cooke,
286 S.W.3d 51 (Tex. App. — Dallas 2009, no pet. h)
(vacating a $22 million arbitration award for insufficient
disclosures).
Second, the legal ramifications of a waiver-of-reliance
provision have become a hot topic of judicial discussion.
In the wake of Sclumberger Tech. v. Swanson, 959 S.W.2d
171 (Tex. 1997), Forest Oil v. McAllen, 268 S.W.3d 51
(Tex. 2008), and Italian Cowboy Partners Ltd. v. Prudential
Ins. Co. of America, 341 S.W.3d 323 (Tex. 2011), Texas
courts have continued to wrestle with the magic language
necessary to defeat a fraudulent inducement claim. The
best judicial discussion is Dragon Fish, L.L.C., v. Santikos
Legacy Ltd., 2012 WL 1523041 * 2 ___S.W.3d___(Tex.
App. — San Antonio 2012, no pet. h.) (analyzing prior
precedent and holding that waiver of reliance clause conclusively barred a fraud claim in a landlord/tenant dispute).
Third, Texas courts continue to develop the case law
on the anti-fracturing rule in legal malpractice cases; that
is, the rule that prevents legal malpractice plaintiffs from
opportunistically transforming a claim that sounds only
in negligence into a breach of fiduciary duty. See Riverwalk
CY Hotel Partners v. Akin Gump Strauss Hauer & Feld,
L.L.P., 2012 WL 5503891, * 7 (Tex. App. — San Antonio
2012, no pet. h.); Mendenhall v. Clark, 2012 WL 512657
(Tex. App. — Amarillo 2012, no pet. h.).
Fourth, the court of appeals’ decision in Ritchie v. Rupe,
339 S.W.3d 275, 300-301 (Tex. App. — Dallas 2011, pet.
granted), held that an oppressed shareholder is entitled to
a corporate buy-back of her stock based upon fair value.
After denying a petition for review, the Texas Supreme
Court granted re-hearing and then granted the petition.
25
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The case is pending.
Finally, the most important case decided this year is in
the area of attorney’s fees. El Apple I, Ltd. v. Olivas, 370
S.W.3d 757 (Tex. 2012), re-shapes the proof requirements
applicable to an attorney’s fees application.
As a general rule, the Texas Supreme Court has been
hostile toward awards of attorney’s fees. Reversing an award
of attorney’s fees on contractual theories and under the
declaratory judgment statute in MBM Financial Corp. v.
Woodlands Operating Co., 292 S.W.3d 660, 663 (Tex.
2009), former Justice Scott Brister stated:
[T]here have been charges that some cases benefit the lawyers
more than the clients. But suits cannot be maintained solely
for the attorney’s fees; a client must gain something before
attorney’s fees can be awarded. While making losing parties bear their own attorney’s fees may add injury to insult,
the American Rule has long been that each party pays its
own lawyers. Id. at 663 (emphasis added).
In the past six years, the Texas Supreme Court has been
prolific in opining upon when attorney’s fees are recoverable, conditions precedent to recovering attorney’s fees,
how attorney’s fees should be submitted, and what evidentiary showing must be made to support an attorney’s fee
award. See El Apple I Ltd. v. Olivas, 370 S.W.3d 757 (Tex.
2012) (parties must keep time records to prove attorney’s
fees); Tony Gullo Motors I, L.P., v. Chapa, 212 S.W.3d 299,
311 (Tex. 2006) (parties must segregate attorney’s fees);
Medical City Dallas v. Carlisle Corporation, 251 S.W.3d 55,
63 (Tex. 2008) (a breach of an express warranty will trigger attorney’s fees); Varner v. Cardenas, 218 S.W.3d 68
(Tex. 2007) (attorney’s fees for successfully defending a
counterclaim are recoverable where it helped prove a breach
of contract claim); Intercontinental Group P’ship v. KB Homes
Lone State, L.P., 295 S.W.3d 650 (Tex. 2009) (adopting a
no-harm/no-fee rule); MBM Financial Corp. v. Woodlands
Operating Co., 292 S.W.3d 660 (Tex. 2009) (a party could
not recover attorney’s fees under the declaratory judgment
statute because the breach of contract action failed); Midland Western Building, L.L.C., v. First Service Air Conditioning
Contractors Inc., 300 S.W.3d 738 (Tex. 2009) (reversing a
jury finding awarding zero attorney’s fees when the plaintiff proved a suit on a sworn account).
Since 2006, Tony Gullo Motors I, L.P., v. Chapa, 212
S.W.3d 299, 311 (Tex. 2006), has been a “guiding light”
that established easy to understand proof requirements
necessary to support an award of fees. However, in 2012
the Texas Supreme Court parted company with the evidentiary showing Chapa teaches and supplanted in its place
the more cumbersome process of mandating time records
as a condition to recovering attorney’s fees. Compare Chapa,
212 S.W.3d at 314 (there is no requirement that a claimant
www.texasbar.com
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seeking attorney’s fees keep separate time records), with,
Olivas, 370 S.W.3d at 765 (fee application was legally insufficient because it was not supported by time records).
In Olivas, Myriam Olivas, an Applebee’s restaurant manager, sued her employer alleging sex discrimination and
retaliation. See Olivas, 370 S.W.3d at 759. The jury found
in Olivas’ favor, awarding $1,700 in back pay and $103,000
in compensatory damages. Id. Olivas was statutorily entitled to attorney’s fees. Id. Olivas’ attorneys testified that
they spent 700 hours and 190 hours prosecuting the case,
respectively. Id. The trial court approved hourly rates of
$250 and $300 for the attorneys. The trial court applied a
2.0 multiplier to the lodestar that resulted in $464,000 in
attorney’s fees. Id. at 759. The court of appeals affirmed.
The Texas Supreme Court reversed, holding the fee
application was insufficient because it was not based upon
time records. Id. at 765. Justice Nathan Hecht stated in a
concurrence that the attorneys “failure to produce any
records supporting the hours they claimed to have spent
on the case is fatal to their fee application.” Id. at 766
(emphasis added) (Hecht, J. concurring).
In contrast to Olivas, in Chapa, the Texas Supreme
Court stated that time records are not required to support

www.texasbar.com/tbj

an attorney’s fee award. Chapa, 212 S.W.3d at 314. The
reasoning in Olivas is fundamentally at odds with Chapa.
What is more problematic is that Olivas does not even cite
to Chapa. Thus, if Chapa is distinguishable from Olivas —
the court does not explain why. Given that Olivas is the
most recent authority, attorneys should offer time records
to support their attorney’s fees claim. Because Olivas creates new precedent, it is the most significant decision in
commercial litigation in 2012.

BRIAN LAUTEN
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meet these tests. Also, since courts have declared indemnification agreements void that did not meet these tests
before the enactment of Chapter 151, the best practice will
be to use clear and conspicuous language for all indemnity
clauses in the construction and subcontract agreements.

Construction Law
By Joe F. Canterbury Jr.

The major construction law developments for 2012
are the anti-indemnity provisions of Chapter 151 of the Insurance Code1; harsh results of no-damages-for-delay clauses;
inadvertent loss of claims by execution of interim lien releases, and arbitration developments. Also, the extent of coverage
for defective construction and the contractual exclusion under
C.G.L. policies are pending in the Texas Supreme Court.2
Anti-Indemnity Statute
The Texas Legislature promulgated restrictions on indemnity agreements in construction contracts with the enactment of Chapter 151 of the Texas Insurance Code, effective
Jan. 1, 2012.
Subject to the major exceptions of residential and municipal projects, those covered by an owner or contractor
controlled insurance program, and the exclusion of bodily injury or death of an employee of an indemnitor (Sec.
151.103); broad form indemnity agreements requiring a
party to indemnify others for claims arising out of the negligence or fault of the indemnities or any third party under
their control or supervision are void and unenforceable (Sec.
151.102). Also, the statute voids additional insured provisions
in contracts and insurance policies to the extent they require
coverage for an indemnitee’s own negligence (Sec. 151.104).
The anti-indemnity statute cannot be waived by agreement (Sec. 151.151); therefore, it must be carefully considered in all construction-related contracts. The express
negligence and conspicuousness tests for enforceable indemnity agreements may not apply to construction agreements
made after Jan. 1, 2012, since broad form indemnity will
be void anyway. However, if broad form indemnity is sought
for claims arising out of employee injuries or deaths, it must
27
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No-Damages-For-Delay Clauses
Contractors routinely encounter no-damages-for-delay
clauses, but have accepted their risks under the perception that owner interference, arbitrary acts, fraud, and
other generally recognized exceptions would protect them.
In Port Authority of Harris County v. Zachry Constr.
Corp., the Houston 14th District Court of Appeals reversed
a jury award of approximately $18.6 million for the contractor based on a no-damages-for-delay clause.3 In Zachry,
a contract with the Port provided a timetable for completion, and that Zachry’s sole remedy for any delays was an
extension of time. In the trial court, Zachry contended
that the Port breached the contract by direct interference
with its means and methods and sought damages for the
delays and hindrances. The Port argued that a broad nodamages-for-delay clause prohibited such damages. An
instruction was given to the jury that the no-damages-fordelay clause prohibited Zachry’s recovery of delay or hindrance damages unless they resulted from “a delay or
hindrance that was the result of the Port’s actions, if any,
that constituted arbitrary and capricious conduct, active
interference, bad faith and/or fraud.”
Based on common law exceptions to no-damages-fordelay clauses accepted in nearly all states, and mentioned
in the 14th District’s opinion in City of Houston v. R.F.
Ball Const. Co., Inc.,4 33 years ago — and apparently on
the jury’s damage award considering its instruction — the
trial court applied the exceptions. Using the analytic framework of R.F. Ball, the appellate court framed the issue as
to whether Zachry established that the no-damages-fordelay clause at issue was not intended to apply to delay or
hindrance that was the result of the Port’s actions. The
clause provided that there were to be no damages for
delay “regardless of the source”:
…arising out of or associated with any delay or hindrance to the Work, regardless of the source of the
delay or hindrance including events of Force Majeure,
AND EVEN IF SUCH DELAY OR HINDRANCE
RESULTS FROM, ARISES OUT OF OR IS DUE,
IN WHOLE OR IN PART, TO THE NEGLIGENCE,
BREACH OF CONTRACT OR OTHER FAULT
OF THE PORT AUTHORITY.
Since the delay or hindrance damages were caused, at least
in part, by the breach of contract, as confirmed by the
jury award, the 14th court concluded, in accordance with
www.texasbar.com
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R.F. Ball, that Zachry had failed to establish that the nodamages-for-delay clause was not intended to apply to the
Port’s breach of contract.
Although the jury was instructed on the exceptions, it
was not asked to make a specific finding on whether the
Port’s conduct “constituted arbitrary and capricious conduct, active interference, bad faith and/or fraud.” The
court concluded, however, that a specific jury finding
would not affect the application of the clause insofar as
the court determined that the parties’ emphasis on “other
fault” to the specific exclusion of “negligence” communicated the intent that the Port’s conduct that rises above
mere negligence or is a departure from the standard of care
would not preclude enforcement of the no-damages-fordelay clause. The appellate court concluded that Zachry
failed to establish that the clause was not intended to apply
to the Port’s conduct, including arbitrary and capricious
conduct, active interference, bad faith, or fraud.
Zachry argued that the failure to apply the common
law exceptions to the contract’s no-damages-for-delay clause
would render the contract unbreachable and illusory. The
appellate court disagreed, noting that the parties are free to
negotiate and agree upon the conditions under which (1)
the contractor will recover damages for delay; and (2) other
remedies available to the contractor for any such delay.
A practical result of the Zachry opinion is that a contracting party can delay and damage the other party by
arbitrary and capricious conduct, active interference, bad
faith, and/or fraud and shield its actions by a no-damagesfor-delay clause, establishing questionable public policy for
Texas. A petition for review is pending in the Supreme
Court. At issue is the length that “freedom of contract”
can shield conduct that could be argued to be — or
should be — against public policy.
Interim Release Forms
In Zachry, the trial court, finding the interim release
forms ambiguous, submitted their meaning to the jury.
The 14th court disregarded the jury’s findings and held
that the forms released Zachry’s claims to more than $2
million in liquidated damages withheld by the Port.5
Since most construction contracts required releases for
interim payments, the decision places contractors in serious jeopardy, requiring careful examination and modification of such forms to avoid inadvertent loss of claims not
covered by a partial payment.
The dissenting opinion of Justice Tracy Christopher6
seems to set forth the correct legal interpretation of the
interim release forms, but unless reversed by the Supreme
Court, the majority opinion will place extreme burdens
on all contractors and their lawyers to carefully examine
and negotiate the forms of interim release documents.
www.texasbar.com/tbj

Arbitration
The majority of construction disputes on commercial
projects are resolved by arbitration. Last year’s developments involved some interesting challenges on claims of
evident partiality based on inadequate disclosures.7 Another
major development is the Texas Supreme Court’s allowing judicial review beyond the grounds of the Federal
Arbitration Act, contrary to the U.S. Supreme Court’s
opinion in Hall Street Assoc. v. Mattel Inc.8 In Nafta Traders
Inc. v. Quinn,9 a contract contained a clause limiting the
authority of the arbitrators to render a decision containing reversible errors of state or federal law or to apply a
remedy not expressly provided under existing state or federal law. The court, finding that the Texas Arbitration
Act could apply to the case, since the FAA was not specified, allowed judicial review, and held that the FAA does
not preempt the TAA. For drafters, the case provides a
clear lesson — if judicial review is desired, limit the arbitrator’s authority to make legal errors and specify that the
TAA will apply to an arbitration. Conversely, if judicial
review for legal errors is not desired, specify that the FAA
applies.
Notes
1. Tex. H.B. 2093, 82nd Leg., R.S. (2011), enacting Ch. 151 of the Texas
Insurance Code, became effective Jan. 1, 2012.
2. The 5th Circuit’s opinion in Ewing Const. Co. Inc. v. Amerisure, 684
F.3d 512 (5th Cir. 2012) held that the “contractual liability” exclusion
in a CGL policy negated the insurer’s duty to defend defective construction claims of negligence and breach of contract. The opinion was
withdrawn and superseded and certified questions on the scope of the
contractual liability exclusion were accepted by the Supreme Court of
Texas. Ewing Const. Co. Inc. v. Amerisure Ins. Co., 690 F.3d 628 (5th Cir.
2012), certified question accepted (Aug. 24, 2012).
3. Port Auth. of Harris County vs. Zachry Constr. Corp., No. 14–
10–00708–CV, 2012 WL 3223597 (Tex. App.—Houston [14th Dist.]
Aug. 9, 2012, pet. filed).
4. 570 S.W. 2d 75 (Tex. Civ. App. —Houston [14th Dist.] 1978, writ ref’d
n.r.e.).
5. Zachry, 2012 WL 3223597, at *7-12
6. Id. at *18 (Christopher, J., dissenting).
7. Ponderosa Pine Energy, L.L.C. v. Tenaska Energy Inc., 376 S.W.3d 358
(Tex. App. —Dallas 2012, no pet. h.) (evident partiality claim waived
for failure to obtain or seek additional information following arbitrator’s
disclosures instead of challenging on information learned following an
adverse award).
For a case discussing the burden to establish actual bias of an arbitrator
instead of “evident partiality” for failure to disclose, see FCA Construction Co. v. J.G. Plumbing Services, No. 01–10–01034–CV, 2012 WL
761147 (Tex. App. —Houston [1st Dist.] Mar. 8, 2012, no pet.) (mem.
op.).
8. 552 US 576, 128 S.Ct. 1396 (2008)
9. 339 S.W.3d 84 (Tex. 2011)
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Consumer Law
By Dana Karni and Rafiq Dhanani

In 2012, the U.S. Supreme Court settled a split among
the circuits in Mims v. Arrow Fin. Serv., L.L.C., 132 S.Ct.
740 by holding that claims under the Telephone Consumer Protection Act can be brought in federal courts as
well as state courts. Arrow Financial Services argued the
TCPA was meant to limit actions to state courts, but the
Supreme Court held that Congress’ permissive grant of
jurisdiction to state courts in no way limited federal
courts from hearing private suits arising under the TCPA.
In another consumer-related decision, CompuCredit
Corp. v. Greenwood, 132 S. Ct. 665 (2012), the Supreme
Court reviewed a class action arising under the Credit
Repair Organizations Act against a credit card provider.
At issue was whether the credit card company could compel arbitration as laid out in its credit agreement. The
consumers argued that language of the CROA specifically
negated the Federal Arbitration Act that requires courts
to enforce agreements to arbitrate unless there is an overriding command from Congress. The Supreme Court was
unconvinced, reasoning that the CROA’s right-to-sue
language and non-waiver provisions were not specifically
meant to override the FAA. Like many other federal laws,
the FAA applied to valid arbitration agreements covering
claims brought under the CROA.
In a consumer right’s-related bankruptcy case, Smith v.
HD Smith Wholesale Drug Co. (In re McCombs), 659 F.3d
503 (5th Cir. 2011), the 5th Circuit respected Texas homestead law on exemptions. A judgment creditor was found
to have an unenforceable lien against proceeds of the sale
of a debtor’s home because under Texas law, a lien against
a homestead is unenforceable. The court held that the fact
that the Bankruptcy Act exempted only $125,000 of a
homestead was irrelevant because enforceability of the lien
was to be decided under Texas law, regardless of amount.
Addressing debt collection, the 5th Circuit held in
McMurray v. ProCollect Inc., No. 11-10291, 2012 U.S. App.
LEXIS 14866 (5th Cir. July 16, 2012) that a debt collector did not violate the Fair Debt Collection Practices Act
29
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by sending a strongly worded letter to a debtor. At issue
was whether the letter’s language overshadowed or was
inconsistent with the FDCPA’s notice requirements. The
court reasoned that the letter was understandable to an
unsophisticated consumer and did not contradict notice
requirements because it did not demand payment within
the 30-day statutory period. The court found that the letter was not a threat, but instead was meant to encourage
debtors to pay by providing information on the consequences of inaction.
In Philadelphia Indem. v. SSR Hospitality, 459 Fed. App.
308 (2012), the 5th Circuit faced the question of whether
the affirmative defense of unconscionability in a contract
claim was to be considered under the Deceptive Trade Practices Act or the common law. The court chose common
law over the DTPA citing the Texas Practice Code of
Consumer Rights and Remedies §4.8 (3d ed. 2009), which
explained the difference between DTPA and the common law views of unconscionability. The court ultimately found no unconscionable actions in the case.
In another Deceptive Trade Practices Act case against
an insurance company for using misleading sales tactics,
the 5th Circuit held that a deceased husband who purchased the insurance policy was the consumer under the
DTPA. Kocurek v. CUNA Mut. Ins. Soc’y, 459 Fed. App’x.
371 (5th Cir. 2012). The wife, who was only a beneficiary, was not to be considered a consumer. The wife later
argued that she had a community property interest in the
payments on the policy, and was therefore a consumer.
However, the court did not address the question because
it was deemed untimely.
Texas courts also saw some new developments in consumer law. In Retherford v. Castro, ____ S.W.3d ____
(Tex. 2012) the Supreme Court of Texas analyzed the
work performed by a home inspector that failed to identify serious problems in a house, resulting in damage. The
Deceptive Trade Practices Act provides for an exemption
for professional service under §17.49(c) when the essence
of the service is advice, judgment, or opinion. The court
held that a licensed home inspector is a professional, and
because the Texas Occupations Code §1101(9) defines a
home inspector’s report as an opinion, the professional
exemption of the DTPA applied.
In Cruz v. Andrews Restoration Inc., 364 S.W.3d 817
(Tex. 2012), the Supreme Court of Texas held that a consumer is only entitled to relief under DTPA §17.50(b)
when the consumer prevails under §17.50(a). At trial,
the jury found that the amount of damages suffered by the
homeowner was zero. Therefore, the court reasoned that
the homeowner was not a prevailing consumer under the
DTPA and therefore not entitled to relief. “The statute’s
clear language provides a cause of action only to conwww.texasbar.com
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sumers who have sustained damages, and the jury awarded Cruz [the homeowner] none.” Id. at 823.
Additionally, the court found that the homeowner
lacked proof of an element of his claim. The homeowner
did not show that he relied on the deceptive acts of his
restoration company to his detriment. Absent proof of
reliance under DTPA §17.50(a)(1)(B), a consumer loses
and is not entitled to relief under §17.50(b).
Furthermore, even if the homeowner had won, he would
not be entitled to rescission of the contract, as requested,
without having to pay back benefits received during the
transaction. Restoration under the Deceptive Trade Practices Act §17.50(b)(3) has been applied in a manner similar to the Restatement (Third) of Restitution and Unjust
Enrichment §37 cmt a, §54 cmt. a, §54(5) (2011), which
unwinds a transaction and restores parties to the status quo
before the transaction at issue. Under the DTPA, restoration (like rescission and restitution) does not apply to the
consumer alone, but to any party to the suit. It requires
mutual restitution.
In Bever Properties, L.L.C., v. Jerry Huffman Custom
Builder, L.L.C., 355 S.W.3d 878 (Tex. App.—Dallas 2011),
the 5th Court of Appeals confirmed that a Deceptive Trade

Practices Act claim for unconscionable action under
§17.50(a)(3) does not have an element of reliance. The
summary judgment granted at trial in this case was improper because it did not address the claim of unconscionable
action or course of action.
In Capital One Bank v. Conti, 345 S.W.3d 490 (Tex.
App.—San Antonio 2011), the 4th Court of Appeals
reversed a summary judgment granted in favor of a man
being sued for not paying his credit card bills because he
did not conclusively prove, as a matter of law, that the
statute of limitations period had run. The court reasoned
that a credit card dispute is a suit on an open account,
and for the cause of action to accrue and begin the limitations period, the movant had to conclusively establish
that the parties’ dealings had ended. Merely establishing
the last date of payment, without more, was not enough.
In Arlington Home Inc. v. Peak Envtl. Consultants Inc.,
361 S.W.3d 773 (Tex. App.—Houston [14th Dist.] 2012),
the 14th Court of Appeals reviewed a judgment notwithstanding the verdict granted at trial on a DTPA failure to
disclose claim. At issue was whether sufficient evidence
was presented at trial by the consumer to support the verdict. The court held that under DTPA §17.46(b)(24)
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there must be direct evidence of intent to induce the
consumer into a transaction, and based on the record, the
trial court did not err in granting the judgment against the
consumer.
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Criminal Law
By Kenda Culpepper and Craig Stoddart

Every session, the Texas Legislature passes a number of
bills that affect criminal justice in some way. This past
session was no different. Some of the more interesting and
important changes involved K2 and “bath salts,” “sexting,”
and expunctions.
Lawmakers recognized the danger and prevalence of
K2 and bath salts, especially among juveniles. K2, street
name “spice,” is a mixture of plant leaves and stems that
have been laced with synthetic chemicals often concocted
in an underground lab. It is designed to mimic the effects
of marijuana but is reportedly more dangerous and addic31
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tive. The drug known as bath salts, also a synthetic substance, is even more dangerous than K2. Its effects include
hallucinations, extreme paranoia, violent behavior, and
even death. In recent years, hospitals and poison control
centers have reported dramatic spikes in usage and overdoses for both K2 and bath salts. As a result, the Legislature
made both substances illegal. Punishments for possession of
K2 are similar to those for possession of marijuana (delivery
is a felony), while punishments for possession and delivery
of bath salts are comparable to those for ecstasy and amphetamines. See, Texas Controlled Substances Act, Sections 481.103,
481.1031, 481.113, 481.116, 481.1161.
Texas legislators also created a new misdemeanor offense
for minors who possess or electronically transmit images
of another minor engaged in sexual conduct (sexting).
Certain defenses apply, including an affirmative defense if
only two years separate the parties who were in a dating
relationship at the time of the offense, and if they sent
the image exclusively to one another. The offense is a
Class C misdemeanor, although enhanced penalties exist
for repeat offenders and in cases where the image was sent
with the intent to harass, annoy, embarrass, or offend
another. See Texas Penal Code, Section 43.261.
Additionally, the Texas Legislature has made it easier
for an accused to obtain an expunction when a case is dismissed or prosecutors make a decision not to file the case.
The statute of limitations is no longer a hard fast deadline, and prosecutorial discretion has been expanded.
See Texas Code of Criminal Procedure, Chapter 55.
Not surprisingly, technology has played an important
role in a number of significant court decisions in 2012.
Among other things, the courts have looked at GPS tracking, social media evidence, and the telephonic administration of oaths.
GPS Tracking and the Fourth Amendment — United States v. Jones, 132 S.Ct. 945 (2012).
In an opinion that reaches back to a long unused
property-based interpretation of the Fourth Amendment,
the U.S. Supreme Court had cause to re-consider whether
a person’s “reasonable expectation to privacy” exists as
the sole measure by which courts can determine if a search
and seizure violates the protections of the Fourth Amendment. In United States v. Jones, 132 S.Ct. 945 (2012), the
Supreme Court determined that the warrantless placement of a GPS tracking device on a suspect’s vehicle constitutes a ‘search’ under the Fourth Amendment to the
U.S. Constitution.
In Jones, the District of Columbia Metropolitan Police
Department, acting in conjunction with the FBI, obtained
a warrant authorizing the placement of an electronic
tracking device on a vehicle registered to Jones’ wife. Howwww.texasbar.com
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ever, because officers failed to install the device within
the designated time and place restrictions, the warrant
was rendered invalid. Nevertheless, authorities tracked the
vehicle for 28 days, obtaining more than 2,000 pages of
information connecting Jones to drug-trafficking activities.
Following his conviction for conspiracy to distribute cocaine,
the U.S. Court of Appeals for the District of Columbia
overturned the verdict, holding that the installation of
the GPS tracking device was an invalid search because it
violated Jones’ reasonable expectation of privacy.
On certiorari, the U.S. Supreme Court affirmed the
decision of the court of appeals. The Supreme Court ruled
unanimously that it was error for police to attach the GPS
tracking device to Jones’ vehicle without a valid warrant.
However, the Court was split on the legal grounds for their
decision. Writing for the majority, Justice Antonin Scalia
reasoned that the warrantless placement of the GPS device
on Jones’ car was a constitutionally prohibited trespass upon
Jones’ personal “effect,” an action enjoined by the language of the Fourth Amendment. While Scalia’s opinion
represents a departure from the traditional “expectation
of privacy” test first enunciated in United States v. Katz,
389 U.S. 347 (1967), he was careful not to imply its abrogation. Scalia noted that a Katz analysis remains appropriate in cases where there is no physical intrusion upon
private property. In his concurring opinion, Justice Samuel
Alito asserted that it was the prolonged use of the GPS
tracking device, rather than the trespass committed in its
installation, that ran afoul of the Fourth Amendment.
Social Media Evidence – Tienda v. State, 358 S.W.3d
633 (Tex.Crim.App. 2012).
As the use of social networks like Facebook increases,
law enforcement is expanding its use of these sites to garner evidence in criminal investigations. Until now, Internet anonymity has largely prevented this type of electronic
information from being admitted as evidence in criminal
trials. However, the Texas Court of Criminal Appeals
recently held that content from a social media webpage
can be authenticated and used as evidence if the “writing
and the events before and after the execution of the writing tend to identify the author.” Tienda v. State, 358
S.W.3d 633 (Tex.Crim.App. 2012).
Ronnie Tienda Jr. was charged and convicted in the
murder of David Valadez. After a confrontation with Tienda outside of a Dallas nightclub, Valadez and his friends
left to go to another club. While driving, Valadez’s car came
under gunfire from a group of several vehicles. Valadez
was shot twice, lost control of his car, and crashed into
the concrete median.
At trial, the state attempted to admit evidence from
three MySpace pages purportedly created by Tienda and
www.texasbar.com/tbj

offering details of the murder. The trial court admitted
the evidence over defense counsel’s repeated objections
to improper authentication, hearsay, and relevance.
Affirmed by the 5th Court of Appeals, the case was taken
up on discretionary review by the Texas Court of Criminal Appeals. The sole issue to be decided by the court was
whether the contents of a website can be sufficient to
authenticate the website for the purpose of admission
into evidence.
The Court of Criminal Appeals determined that the
content contained within the MySpace pages offered by
the State in Tienda (photographs, quotes, offense details,
and other identifying information) was sufficiently detailed
to support a finding that the pages were created and
maintained by Ronnie Tienda Jr. While the court’s opinion fell short of offering a bright line rule for what constitutes sufficient indicia of authenticity, Tienda certainly
opens the door to the future use and admissibility of social
media evidence.
Telephonic Administration of Oaths – Clay v. State,
__ S.W.3d __, No. 10-09-00355-CR, 2012 WL 955323
(Tex.App.-Waco Mar. 21, 2012, pet. granted).
STATE BAR OF TEXAS

Administrative and Public Law Section
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of Texas sponsored the 15th Annual Mack Kidd Administrative
Law Moot Court Competition in Austin on October 26 and
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In an interesting case to watch, the Texas Court of
Criminal Appeals has granted PDR to determine whether
an officer seeking a blood draw warrant may swear to a
probable cause affidavit over the telephone. Clay v. State,
__ S.W.3d __, No. 10-09-00355-CR, 2012 WL 955323
(Tex.App.-Waco Mar. 21, 2012, pet.granted). In so
doing, the court will resolve a split in authority between
the 10th and 12th courts of appeal. As of this writing, the
court has yet to rule on the issue.
In Clay, the defendant was stopped for speeding. After
submitting to field sobriety tests, she was arrested for driving while intoxicated. The defendant refused a breath test
and a warrant was sought authorizing that a specimen of her
blood be taken. The arresting officer contacted the local
magistrate by telephone. Without appearing in person, the
officer swore to and signed the affidavit for search warrant.
In Aylor v. State, No. 12-09-00460-CR, 2011 WL
1659887 (Tex.App.-Tyler Apr. 29, 2011, pet. ref’d), the
defendant struck a street sweeping truck while operating
his vehicle in Longview. The defendant admitted that he
had been drinking before the accident and was arrested
for driving while intoxicated. The officer dictated details
of the incident to his sergeant, who prepared and faxed to
a local magistrate an affidavit and search warrant seeking
a sample of the defendant’s blood. The sergeant then
telephoned the magistrate and swore to the contents of
the affidavit, without ever appearing before the magistrate in person.
In both Clay and Aylor, defense counsel sought to
exclude blood evidence through motions to suppress,
asserting that failure to be sworn in the physical presence
of a magistrate rendered the warrants invalid. In upholding the warrant in Clay, the 10th Court of Appeals cited
Smith v. State, 207 S.W.3d 787 (Tex.Crim.App. 2006) for
the proposition that emphasis should be placed on the
existence of an oath, rather than the technicalities under
which it was administered. Interestingly, in Ayler, the 12th
Court of Appeals also cited Smith, but interpreted it to
require that an affiant must personally swear to the truth
of the facts in the affidavit in front of the issuing magistrate. The court noted that Smith does not foreclose the
possibility that search warrants might eventually be obtained
through email or other electronic means, but stated, “We
leave those future changes to the Texas Legislature.”

KENDA CULPEPPER
is the criminal district attorney in Rockwall County. She is certified in criminal law by
the Texas Board of Legal Specialization.

CRAIG STODDART
is the first assistant at the Rockwall County Criminal District Attorney’s Office and
has been prosecuting for more than 20 years.
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Energy Law
By William D. Wood and Brian C. Boyle

Space limitations guide us to discuss only a few new
cases arising from energy industry activities, so we will highlight those that will likely stir the pot of energy disputes.
Supreme Court Clarifies
Standard of Care Under JOAs
In a significant development for oil and gas operators
working under standard joint operating agreements, the
Texas Supreme Court recently construed the scope of
exculpatory clauses that limit an operators’ liability to
gross negligence or willful misconduct. In Reeder v. Wood
County Energy, L.L.C., 2012 Tex. LEXIS 735, 55 Tex.
Sup. J. 1366 (Tex. Aug. 31, 2012) (publication pending),
working interest owners brought suit against an oil and
gas operator for breach of the operator’s duties under a
JOA. The jury found in favor of the working interest
owners. However, the trial court entered a take-nothing
judgment on the working interest owners’ claims based
on an exculpatory clause in the JOA that exempted the
operator from liability for activities performed under the
JOA unless the liability arises from gross negligence or
willful misconduct. The exculpatory clause, which was
modeled after the 1989 Model Form Operating Agreement of the American Association of Petroleum Landmen, contained the following exculpatory clause:
Operator shall conduct its activities under this agreement as a reasonable prudent operator, in a good and
workmanlike manner, with due diligence and in accordance with good oilfield practice, but in no event shall
it have any liability as Operator to the other parties for
losses sustained or liabilities incurred except such as
may result from gross negligence or willful misconduct.
www.texasbar.com
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The Tyler Court of Appeals reversed the trial court’s
take-nothing judgment, holding that the standard of care
in the JOA’s exculpatory clause did not apply to the
working interest owners’ breach of contract claims that
are unrelated to operations under the JOA.
The Texas Supreme Court reversed the judgment of
the court of appeals, holding that the exculpatory clause
applies to the claims against the operator. The court distinguished prior case law holding that exculpatory clauses applied only to claims that the operator failed to act as
a reasonably prudent operator for operations under the
JOA, and not for other breaches of the JOA. Exculpatory
clauses in those cases were modeled after clauses in the
1977 or 1982 Model Form Operating Agreement, which
referred to operations under the JOA. In contrast, the
exculpatory clause at issue — which followed the 1989
Model Form — referred more broadly to activities under
the JOA, thereby covering the operator’s misconduct
that was unrelated to operations. The court found that
the modification of the exculpatory clause from prior versions of the model form “implicates a broader scope of
conduct” that “exempts the operator from liability for its
activities unless its liability-causing conduct is due to
gross negligence or willful misconduct.”
Until clarified in future cases, litigants will argue that
an operator will not be subject to liability for any of its
activities under a JOA containing the modified exculpatory clause unless the operator’s conduct rises to the level
of gross negligence or willful misconduct. One possible
result will be the modification of the Model Form Joint
Operating Agreement for future transactions, and perhaps some renegotiation of existing JOAs.1
Royalty Owners Must Stay Apprised of
Relevant Public Information
In December 2011, the Texas Supreme Court issued
another important decision for operators that requires
royalty owners to make themselves aware of relevant public information concerning the payment of royalties. In
Shell Oil Co. v. Ross, 356 S.W.3d 924 (Tex. 2011), a royalty owner claimed that, during a three-year period that
ended five years before the suit was filed, the operator
underpaid royalties due under an oil and gas lease. The
trial court found that the operator’s statute of limitations
defense was barred by the jury’s finding that the operator
fraudulently concealed the underpayment of royalties,
and its finding concerning the date on which the royalty
owners, using reasonable diligence, could have discovered the underpayment of royalties.
After the Houston 1st District Court of Appeals
affirmed, the Texas Supreme Court reversed the judgment of the court of appeals and rendered judgment in
www.texasbar.com/tbj

favor of the operator. The court held that the fraudulent
concealment doctrine and the discovery rule did not toll
the statute of limitations as a matter of law because the
royalty owners — exercising reasonable diligence —
could have discovered royalty underpayments from readily accessible and publicly available information before
the limitations period expired. The court explained that
“[r]easonable diligence requires that owners of property
interests make themselves aware of relevant information
available in the public record.” In the case of claims for
underpaid royalties, the court found that “a royalty owner
cannot avoid making a diligent investigation just because
there might be a legitimate explanation for a suspicious
royalty payment.”
A Negligence Action May Be Cut Off
By a Related Third-Party Contract
In another recent Texas Supreme Court decision, the
court found that a negligence claim by a power plant
owner against a pipeline company was barred by a contract related to the claim, even though the pipeline company was no longer a party to the contract. In El Paso
Mktg., L.P. v. Wolf Hollow I, 2012 Tex. LEXIS 489, 55 Tex.
Sup. J. 877 (Tex. June 15, 2012) (publication pending),
the owner of a gas-fired power plant sued the owners of
the pipeline that supplies fuel to the plant for negligence
in allowing interruptions in service and in delivering gas
that did not meet contractual quality standards. The power
plant owner also brought a breach of contract claim against
the manager of the plant’s gas fuel supply for allowing
interruptions in service.
The trial court granted the pipeline owner’s motion
for summary judgment on the negligence claim, finding
that the plant owner could not maintain a negligence action
because the claim sounded in contract and any damages
were barred by the economic loss rule, even though there
were no contracts between the plant owner and the pipeline
company. The Houston 14th District Court of Appeals
reversed, holding that the plant owner could bring a negligence claim against the pipeline owner because there
was no contract between the parties.
The Texas Supreme Court reversed the judgment of
the court of appeals. The court found that the plant owner
could recover its alleged damages from its gas supply manager pursuant to gas supply and transportation agreements
between the parties. The gas transportation agreement was
originally between the plant owner and the pipeline owner;
however, the plant owner immediately assigned the agreement to the gas supply manager, resulting in neither of
the agreements being between the plant owner and the
pipeline owner. The court found that the negligence action
against the pipeline owner was based on alleged violaVol. 76, No. 1 • Texas Bar Journal 34
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tions of gas delivery and gas quality obligations that exist
only in the gas supply and transportation agreements.
According to the court, “[t]he gist of [the plant owner’s]
claims is not that [the pipeline owner] failed to act as a
reasonable pipeline should have, which is the liability
standard for negligence, but that it violated specific obligations [i.e., firm service for gas delivery and providing a
certain quality of gas] that might or might not be unreasonable apart from the parties’ agreements.” As a result,
the plant owner was barred from bringing a negligence
action against the pipeline owner — regardless of the fact
that there was no contract between the parties — because
the claims arose from gas delivery and gas quality obligations
in the contracts at issue, not from a separate legal duty that
could give rise to liability independent from the contracts.
Importantly, the court noted that this scenario may
bar the recovery of consequential damages if such damages are precluded by the contract at issue, but such a
limitation does not justify extending tort liability to obligations arising only from the contract. Litigants thus may
argue that this case adds a new angle to the contort doctrine by limiting tort claims that touch upon a contract,
even where the plaintiff is no longer a party to the agreement. As a result, this case is likely to be invoked by
defendants attempting to avoid exposure to tort claims,
especially where a contract contains favorable provisions
limiting the defendant’s liability or waiving consequential damages.
Scope of Hydraulic Fracturing Litigation
Continues to Develop
Another significant area in which the energy industry
will continue to experience litigation involves hydraulic
fracturing activities. Although the scope of such litigation continues to develop with increased hydraulic fracturing in shale plays throughout the United States — and
the concomitant increase in tort claims by property owners — recent cases provide some guidance on issues that
may affect such litigation going forward.
In a case filed in Texas in late 2010,2 property owners
claimed that their property was contaminated by hydraulic
fracturing, as evidenced by groundwater testing performed
before filing the litigation. The property owners sought
damages against the operator in the area, seeking damages
for lost property value, emotional harm, medical monitoring, and remediation of the property.3 The operator filed
a motion for summary judgment, arguing that there was
no scientific basis to establish that the alleged contamination was caused by its hydraulic fracturing activities.
Because the motion was filed at an early stage of the litigation, the court denied the motion as premature, finding
that the property owners should have an opportunity to
35
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conduct discovery before the court reconsiders the motion.4
After the operator’s testing of the property owners’
well water showed that any water contamination did not
rise to the level of being toxic for human consumption,
and the operator’s analysis showed that the contamination could not be tied to its hydraulic fracturing activities,
the operator filed a second motion for summary judgment.5
Shortly thereafter, the property owners moved to dismiss
the lawsuit without prejudice, presumably so that they
could re-file the claims later after obtaining more favorable evidence.6 The operator opposed the motion, which
was ultimately granted by the court in January 2012 over
the operator’s objection.7
Although the court did not reach the merits of the
pending motion for summary judgment, this case presents
an example of the type of obstacles that may be faced by
property owners attempting to prove that contamination
was caused by hydraulic fracturing. If property owners
involved in early litigation related to hydraulic fracturing
are unsuccessful in establishing the causation element to
support their tort claims, these early cases could impact
the viability of future litigation, especially if the cost of
developing scientific evidence is significant when compared to the scope of any potential damages.
On the other hand, a recent opinion from the Texas
Supreme Court may impact defenses that operators would
have asserted in response to trespass claims arising from
subsurface operations, including hydraulic fracturing
activities. In FPL Farming Ltd. v. Environmental Processing
Systems, L.C., 351 S.W.3d 306 (Tex. 2011), the court
addressed trespass claims related to a wastewater injection well for commercial industrial waste. Although the
case did not involve oil and gas operations, the implications of its holding may extend to such operations,
including claims related to hydraulic fracturing.
The Beaumont Court of Appeals held that, where a
regulatory agency has issued a permit authorizing deep
injection wells, trespass claims are not supported when
fluids that were injected at deep levels later migrate to
subsurface areas of nearby land. The Texas Supreme Court
reversed, holding that a regulatory permit to drill an
injection well does not relieve the permit holder of tort
liability for conduct authorized by the permit. The court
found that, under the express language of the Injection
Well Act, the fact that a person holds a permit to drill a
deep injection well does not relieve him from civil liability resulting from such activities. In addition, neither of
the two Supreme Court cases8 relied upon by the court of
appeals stood for the proposition that agency authorization results in blanket immunity from civil liability.
In summary, oil and gas operators received favorable
decisions this past year, with the Supreme Court’s clarifiwww.texasbar.com

cation of the standard of conduct for operators under JOAs
and the court’s warnings to royalty owners to stay apprised
of relevant public information concerning their interests.
Litigation in the area of hydraulic fracturing also continues to develop in Texas and nationwide. With the rapid
growth in shale gas production over the past decade, associated litigation may soon result in more developed case
law that provides guidance for important issues, including
the element of causation for claims alleging contamination resulting from hydraulic fracturing.

SAVE THE

DATE

Notes
1. The latest form JOA issued by the AAPL for offshore operations — the
2007 AAPL Model Form of Offshore Deepwater Operating Agreement
— mentions both “activities” and “operations” in the exculpatory provision: “The Operator shall timely commence and conduct all activities or operations in a good and workmanlike manner, as would a
prudent operator under the same or similar circumstances. THE OPERATOR SHALL NOT BE LIABLE TO THE NON-OPERATING PARTIES FOR LOSSES SUSTAINED OR LIABILITIES INCURRED,
EXCEPT AS MAY RESULT FROM OPERATOR’S GROSS NEGLIGENCE OR WILLFUL MISCONDUCT.” Thus, it is possible that a
court, following Reeder, may interpret this exculpatory provision as
applying to all “activities” of the operator under the JOA. On the other
hand, this provision also mentions “operations,” unlike the provision at
issue in Reeder, and thus may be distinguished by parties arguing that
Reeder should not apply. An earlier form JOA issued by the AAPL for
offshore operations — the 2002 AAPL Model Form of Offshore Operating Agreement — mentions only “operations” in the exculpatory
clause and thus would appear to fall under prior Supreme Court decisions limiting the reach of such clauses that reference only “operations,” rather than all “activities.”
2. See Harris v. Devon Energy Prod. Co., No. 4:10-cv-00708, in the U.S.
District Court for the Eastern District of Texas. The case was filed on
December 15, 2010.
3. See Plaintiffs’ Original Complaint [Dkt. #1], Harris v. Devon Energy
Prod. Co., No. 4:10-cv-00708, in the U.S. District Court for the Eastern District of Texas.
4. See Report and Recommendation of U.S. Magistrate Judge [Dkt. #51]
and Memorandum Adopting Report and Recommendation of U.S.
Magistrate Judge [Dkt. #54], Harris v. Devon Energy Prod. Co., No.
4:10-cv-00708, in the U.S. District Court for the Eastern District of
Texas.
5. See Second Motion for Summary Judgment and Brief in Support Thereof [Dkt. #55], Harris v. Devon Energy Prod. Co., No. 4:10-cv-00708, in
the U.S. District Court for the Eastern District of Texas.
6. See Plaintiffs’ Motion to Dismiss Without Prejudice [Dkt. #56] and
Report and Recommendation of U.S. Magistrate Judge [Dkt. #63], Harris v. Devon Energy Prod. Co., No. 4:10-cv-00708, in the United States
District Court for the Eastern District of Texas.
7. See Order Adopting Report and Recommendations for Motion to Dismiss [Dkt. #68], Harris v. Devon Energy Prod. Co., No. 4:10-cv-00708,
in the United States District Court for the Eastern District of Texas.
8. See Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 1 (Tex.
2008); R.R. Comm’n of Tex. v. Manziel, 361 S.W.2d 560 (Tex. 1962).
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The EPA issued the rules following the U.S. Supreme Court’s
decision in Massachusetts v. EPA, 549 U.S. 497 (2007), in
which the court held that greenhouse gases meet the definition of an air pollutant. Petitioners, including Texas,
challenged the rules. In a per curiam opinion, the court ruled
that EPA’s actions were neither arbitrary nor capricious
and that EPA’s interpretation of the governing CAA provisions was unambiguously correct. It also ruled that the
petitioners lacked standing to challenge certain parts of
the rulemaking.

Environmental Law
By Michael R. Goldman, Carrick Brooke-Davidson, and Jean M. Flores

The year 2012 brought exciting and significant environmental law holdings from federal and Texas courts.
Some decisions were long-anticipated while others came
as something of a surprise. Hot topics included judicial
review, greenhouse gas regulation, cooperative federalism
in a Clean Air Act context, and Texas-specific issues arising from ownership of groundwater and standing to oppose
permits. Although space allows only a brief mention of the
cases below, for the environmental practitioner, all are
worth reading in full.
Judicial Review
In the long-awaited category, a unanimous U.S. Supreme
Court held that respondents may seek judicial review under
the Administrative Procedures Act of U.S. Environmental
Protection Agency compliance orders under the Clean
Water Act. Sackett v. EPA, 132 S.Ct. 1367 (2012). EPA
alleged that the Sacketts had violated the CWA’s prohibition on unauthorized discharges into navigable waters by
filling part of their lot while building a house. EPA issued
a compliance order to restore their property in accordance
with an EPA plan. EPA maintained that judicial review
was available only if EPA sought to enforce the order. The
court disagreed, finding that the order had all the hallmarks of final agency action subject to Administrative
Procedure Act review and the owners had no other adequate remedy in a court. The court also held that the CWA
does not preclude pre-enforcement review of compliance
orders. The lower court’s judgment dismissing the APA
claim was reversed.
Greenhouse Gas
The D.C. Circuit in Coalition for Responsible Regulation v. EPA, 684 F.3d 102 (D.C. Cir. 2012) upheld EPA
rulemaking addressing greenhouse gases under the CAA.
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Cooperative Federalism
The 5th Circuit twice called for cooperative federalism
with regard to EPA’s implementation of the Clean Air Act.
In Luminant Generation Company, L.L.C., et al. v. EPA,
675 F.3d 917 (5th Cir. 2012) Texas, among others, sought
review of the EPA’s disapproval — which was more than
three years tardy — of state regulations providing for standardized permits of certain projects that reduced or maintained current emission rates. Petitioners contended that
the EPA acted arbitrarily and capriciously and in excess of
its statutory authority by applying three different incorrect legal standards. The 5th Circuit agreed with the petitioner and held that the three purported extra-statutory
standards were “created out of whole cloth” and that EPA’s
disapproval of the regulations was arbitrary and capricious.
In State of Texas, et al. v. EPA, 690 F.3d 670 (5th Cir.
2012), Texas, among others, sought review of EPA’s disapproval — this time 16 years tardy — of the state’s revision of its State Implementation Plan’s Flexible Permit
Program for Minor New Source Review. This untimely
disapproval unraveled approximately 140 permits issued by
Texas, and required regulated entities to qualify for prerevision permits or risk federal sanctions. The 5th Circuit
held that EPA’s reason for disapproval was arbitrary and
capricious and without basis in the statute or its implementing regulations.” In addition, the 5th Circuit stated
that EPA’s final rule disapproving Texas’ Flexible Permit
Program transgresses the CAA’s delineated boundaries of
cooperative federalism. The court then vacated the agency’s
final rule and remanded for the EPA’s further consideration.
It is worth noting that in another Luminant case, 699
F.3d 427 (5th Cir. 2012), the 5th Circuit upheld the EPA’s
approval and disapproval of portions of the State’s SIP revisions concerning air emissions during planned and unplanned
facility startup, shutdown, and maintenance/malfunction
activities. This followed an earlier opinion that also upheld
the EPA’s disapproval of the State’s SIP revisions to the
Qualified Facilities Program. BCCA Appeal Group v. EPA,
476 Fed. Appx. 579 (5th Cir. 2012).
The D.C. Circuit also addressed cooperative federalism
in EME Homer City Generation, L.P. v. EPA, 696 F.3d 7
www.texasbar.com
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(D.C. Cir. 2012). The court vacated the EPA’s Cross-State
Air Pollution Rule issued under the CAA, which attempted to set emissions limits for upwind states based on contributions to downwind states’ air quality problems.
Under the CAA’s “good neighbor” provision, upwind
states may be required to control in-state sources that contribute significantly to a downwind state’s nonattainment.
The court held that CSAPR exceeded EPA’s authority by
requiring the upwind states to reduce emissions by more
than their own significant contributions to a downwind
state’s nonattainment. In addition, the CAA affords states
the initial opportunity to implement reductions required
under the good neighbor provision but EPA’s rule did not
so allow. Instead, the rule promulgated federal implementation plans to achieve the reductions. The court found
that the EPA had departed from its prior approach to
implementing the good neighbor provision. Texas was one
of the petitioners.
Groundwater in Texas
In Texas during a drought, “whiskey is for drinking; water
is for fighting over.” Texas common law recognizes a “Rule
of Capture,” which gives landowners a legally protected
property right to groundwater that they bring to the surface. This year, the Texas Supreme Court created quite a
buzz when it significantly expanded this right. In Edwards
Aquifer Authority v. Day, 369 S.W.3d 814 (Tex. 2012),
the court held that a landowner exclusively owns all of
the groundwater beneath his land even if he has never
used it before. The court also held that a landowner had
rights against parties who trespass against the privately
owned groundwater.
Standing Issues
Several Texas cases addressed standing issues in the
context of determinations of “affected person” status in
the permitting process. Affected person determinations
are crucial in the permitting process because they determine
who has the legally protected ability to challenge permit
issuance through a contested case hearing. Of particular
note, the City of Waco sought affected person status under
the Texas Water Code to object to a permit that would
increase the number of cattle at a dairy. The TCEQ denied
the city’s request for affected person status and, in 2011,
the Austin Court of Appeals upheld the agency’s decision.
However, in a new twist this year, in City of Waco v.
TCEQ, 346 S.W.3d 781(Tex. App. – Austin, 2011, pet.
denied), the court of appeals substituted a lengthy new
opinion holding that the TCEQ acted arbitrarily and
abused its discretion in concluding that the city was not an
affected person. This case illustrates how difficult it can be
for a permit applicant to avoid a contested case hearing.
www.texasbar.com/tbj

We expect all of the above issues to be further addressed,
challenged, and refined in federal and Texas courts this
year.
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Family Law
By Georganna L. Simpson and Marisa Jeffrey

In the past year, the Texas Supreme Court issued two
family-law related opinions and is currently considering a
number of matters that could change the face of family law
as we know it.
Service by Publication Disfavored
The Texas Department of Family Protective Services
removed a mother’s four children.1 The department petitioned to terminate the mother’s parental rights and, even
though mother visited the department’s office several times
after the petition was filed, the department served the mother by publication. Upon review, the Texas Supreme Court
reversed and held that service by publication is only to be
used as an absolute last resort, not an expedient replacement for personal serve, particularly when the defendant’s
identity is known — calling it generally inadequate.
Notice by publication, constitutionally suspect in 1950, is
even more vulnerable today, given the precipitous decline
in newspaper readership. In 1950, more than 80 percent of
American adults read a daily newspaper; today that number
is 50 percent.
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If MSA Ruled Ambiguous,
Parties Must Return to Mediation
The Texas Supreme Court ruled that a Mediation Settlement Agreement was ambiguous because it was unclear
whether the parties intended to transfer the husband’s
interest in a company or whether the agreement intended the wife become a partner.2 The court held that ambiguity is a question of law that should be decided by the
court. Then, after the court determines that an ambiguity exists, the ambiguity must be resolved through mediation (as required by MSA), not by the trial court or the
court of appeals.
MSAs Involving Children’s Issues
In February 2012, the Texas Supreme Court heard oral
argument on a case that could change mediation forever
in cases involving children.3 Lee is a mandamus action
arising out of the 14th District Court of Appeals wherein
the question presented was whether a trial court had a
ministerial duty to enter judgment on an MSA it believed
was not in the child’s best interest. In Lee, the mother
and father entered into an MSA regarding custody. Subsequently, the father objected to entry of an order based
on the MSA arguing for the first time that the MSA was
not in the child’s best interests as the mother’s husband
was a registered sex offender, who had slept naked with
the 7-year-old female child.
Although there were no facts to indicate that any
family violence had occurred, the district judge refused to
enforce the MSA, after which the mother sought mandamus relief, which was denied by the appellate court.
The mother then sought mandamus relief from the Texas
Supreme Court. If the Supreme Court affirms the trial court
and the Houston 14th District Court’s rulings, MSAs could
be subject to a best interest analysis, which could clearly
affect the viability and attractiveness of mediation.
Does the UCCJEA Prevent the Filing of a Pre-birth
Child Custody Proceeding?
A mandamus proceeding pending before the Texas
Supreme Court involves a father, who filed a pre-birth
divorce and child-custody proceeding in Texas.4 Subsequently, he learned that the mother had moved to New
Mexico where she gave birth and subsequently filed a Suit
Affecting the Parent-Child Relationship. The questions
before the court are whether the Texas legislature had the
power, when it enacted the Uniform Child Custody Jurisdiction Enforcement Act: (1) to bar a parent from filing
a child-custody proceeding before a child is born in Texas
and limit the subject-matter jurisdiction of Texas courts
as proscribed by the Texas Constitution; thereby, placing
the independence of the judiciary into question; and (2)
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to effectively deprive fathers of their equal protection
rights afforded them by both the Texas and the U.S. Constitution to participate in their child’s prenatal care, birth,
and immediate post-birth period.
When is a Spouse Responsible for
Other Spouse’s Debts?
In a pending petition for review, a wife hired law firm
to represent her in a divorce involving children filed by
her husband.5 In her contract with the firm, the wife
agreed to be responsible for the attorney fees, but the firm
agreed that it would seek to collect those fees from the
husband. After the husband paid the firm $50,000, the
firm intervened in the divorce to secure its unpaid fees.
The trial court awarded the firm $151,800 for its unpaid
fees against the wife and gave her judgment for fees
against the husband. Before the court signed the divorce
decree, however, the husband and wife agreed to leave her
solely liable for the fees, which agreement was incorporated in the final order. Shortly thereafter, the wife filed
for Chapter 7 bankruptcy.
The appeals court reversed and rendered judgment
against the husband, holding that the fees were community debt and necessities for which he was jointly and
severally liable. The principal issues before the Supreme
Court are (1) whether Family Code 3.201 (1) (2), making
a spouse liable for the other’s debts, establish the exclusive
means to hold a spouse personally liable for the other spouse’s
debts; (2) whether the attorney fees for the spouse sued
for divorce were necessities; and, if so, (3) whether the
other spouse failed to discharge his support duty to make
him personally liable for the fees.
Can a Party Be Ordered to Pay Attorney’s Fees as
Additional Child Support in a Non-enforcement
Modification Suit?
In a pending petition for review, a father filed a modification seeking primary conservatorship, and the mother
sought an increase in child support.6 There were no allegations or findings of non-payment of child support. Trial
court denied the father’s modification, granted the mother’s, and ordered the father to pay her attorney’s fees as
additional child support. The Houston 14th District Court
affirmed the trial court. The Houston 1st District Court
has held to the contrary.
Is a Litigant Now Virtually Guaranteed a
Continuance Unless the Trial Court Awards
Him/Her Interim Attorney’s Fees?
In a pending petition for review, after dismissing her
sixth attorney 40 days before trial and being denied a
continuance, a wife (who was a lawyer) represented herwww.texasbar.com
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self in her divorce suit.7 At trial, although she received
more than half of the community estate, primary custody
of the minor children, above guideline child support, confirmation of her separate property, and a money judgment
for her tort claims, the wife appealed. The Houston 14th
District Court reversed finding that the trial court’s
denial of her motion for continuance was a per se abuse of
discretion under Villegas v. Carter, 711 S.W.2d 624 (Tex.
1986).
Notes
1. In re E.R., ___ S.W.3d ___, 55 Tex. Sup. Ct. J. 1130, 2012 WL 2617604
(Tex. July 6, 2012).
2. Milner v. Milner, 361 S.W.3d 615 (Tex. 2012).
3. In re Lee, No. 14-11-00714-CV, 2011 WL 4036610 (Tex. App.—Houston [14th Dist.] Sept. 13, 2011, orig. proceeding) (mem. op.) (oral argument held February 28, 2012 in Texas Supreme Court, 11-0732).
4. In re Carrie Dean, 11-0891 (Tex. 2011, orig. proceeding) (briefs on the
merits filed).
5. Tedder v. Gardner Aldrich, L.L..P, 2011 WL 3546589 (Tex. App.—Fort
Worth 2011, pet. filed, 11-0767) (oral argument 11/07/12). The gist of
this summary was borrowed from Osler McCarthy at the Texas Supreme
Court.
6. Tucker v. Thomas, -- S.W.3d --, 2011 WL 6644710 (Tex. App.—Houston [14th Dist.] 2011, pet. filed, 12-0183) (briefs on the merits filed).
7. Harrison v. Harrison, 367 S.W.3d 822 (Tex. App.—Houston [14th Dist.]
2012, pet. denied).
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Health Law
By Edward L. Vishnevetsky

The year 2012 may be best remembered as the year
the U.S. Supreme Court upheld the overall constitutionality of the Affordable Care Act of 2010.1 On June 28,
the Supreme Court held the minimum essential coverage
provision of the ACA (known as the individual mandate)
constitutional under Congress’ taxing power. The court
also held that Congress could extend additional federal
money to a state to fund Medicaid expansion, but could
not require a state to implement a Medicaid expansion
program by threatening to take away the state’s federal
Medicaid funding.
Apart from the Supreme Court decision, there were
numerous substantial developments in health law.
New Rules for EFT and ERA Transactions
Section 1104(b)(2)(A) of the ACA added electronic
funds transfers to the list of electronic health care transactions under HIPAA. On Jan. 10, 2012, the U.S. Department of Health and Human Services adopted standards
for health care claim payments made via EFT and for
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electronic remittance advice.2 On Aug. 10, 2012, HHS
adopted EFT & ERA operating rules.3 Among other things,
the operating rules clarify when entities that process electronic payment information handle protected health information such that they could be considered business associates
under HIPAA.
EHR Meaningful Use Rules
The Centers for Medicare & Medicaid Services published a final rule that specifies the stage 2 criteria that
providers and hospitals must meet in order to continue to
participate in the Medicare and Medicaid Electronic
Health Record Incentive programs. All providers must
achieve meaningful use under the stage 1 criteria before
moving to stage 2. Providers must adopt and demonstrate
meaningful use of EHR systems by Oct. 1, 2014, or be
assessed a 1 percent penalty.
HIPAA Enforcement on the Rise
HHS entered into several resolution agreements with
covered entities relating to potential HIPAA violations.
On March 13, 2012, Blue Cross Blues Shield of Tennessee
paid $1.5 million to settle potential HIPAA violations
related to stolen unencrypted hard drives containing electronic protected health information of more than 1 million patients. On April 13, 2012, Phoenix Cardiac Surgery
paid $100,000 to settle potential HIPAA violations related to public accessibility of the practice’s internet-based
calendar of appointments. On June 26, 2012, the Alaska
Department of Health and Human Services paid $1.7
million to settle potential HIPAA violations related to a
stolen USB drive that possibly contained ePHI of 501
patients. Finally, on Sept. 17, 2012, the Massachusetts Eye
and Ear Infirmary and the Massachusetts Eye and Ear
Associates Inc. paid $1.5 million to settle potential violations related to a stolen unencrypted laptop that contained
ePHI of 3,500 people.
HEAT Arrests More Than 200 Providers
for Fraud-Related Crimes
This year, the Health Care Fraud Prevention and
Enforcement Action Team conducted numerous raids on
healthcare providers. The defendants are accused of various health care fraud-related crimes, including conspiracy
to commit health care fraud, health care fraud, anti-kickback violations, and money laundering. On Feb. 28, 2012,
HEAT arrested a physician and the office manager of his
medical practice, along with five owners of home health
agencies, on charges related to their alleged participation
in a nearly $375 million health care fraud scheme involving fraudulent claims. On May 2, 2012, HEAT arrested 107
individuals in six cities for potential health care fraud-related
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crimes worth $452 million. Similarly, on Oct. 4, 2012,
HEAT arrested 91 individuals in seven cities for potential
health care fraud-related crimes worth $430 million.
Clarification of DME Telemarketing
and Supplier Standards
On March 14, 2012, the Centers for Medicare and
Medicaid Services issued a final rule revising and clarifying various Medicare supplier standards for durable medical
equipment suppliers.4 The final rule limits the prohibition
on solicitation to telephone contact. Additionally, the
final rule allows DME suppliers to use licensed contractors
to provide DME supplies, unless prohibited by state law.
The final rule also removes the requirement for compliance with local zoning laws and modifies certain state
licensure requirement exceptions.
U.S. 4th Circuit of Appeals Reverses and
Remands Lawsuit with Stark Law Implications
The U.S. 4th Circuit Court of Appeals reversed and
remanded a $44.9 million judgment against Tuomey Hospital in South Carolina arising from Tuomey’s employment
arrangements with physicians that allegedly violated the
federal law prohibiting physician self-referrals, also known
as the Stark Law.5 Although the reversal was made on
procedural grounds, a majority of the panel also addressed
substantive issues that could support a verdict against the
hospital on remand. Specifically, the court opined that while
personally performed physician services are not “referrals,”
facility fees billed by a hospital in conjunction with those
services are “referrals” that can lead to a violation of Stark.
Additionally, the court stated that even a fixed compensation agreement can violate the Stark law if the amount
of compensation takes into account anticipated referrals.
CMS Issues Proposed Regulations on
60-Day Overpayment Rule
Under the ACA, a Medicare provider has an obligation to return improper reimbursement to Medicare within 60 days after the overpayment has been “identified.”
Failure to report and return an overpayment within this
timeframe can give rise to liability under the False Claims
Act. On Feb. 16, the Centers for Medicare and Medicaid
Services issued proposed regulations providing that the
60-day period begins when the provider “acts with actual
knowledge of” an overpayment. In addition, CMS has
determined that providers should report overpayments
using a 10-year look-back period.
Texas Expands Patient Privacy Law
H.B. 300, which went into effect Sept. 1, 2012, expands
Texas’ patient privacy law by (1) broadening the definiwww.texasbar.com
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tion of “covered entity” beyond federal HIPAA standards;
(2) requiring covered entities to ensure their workforce
receives privacy training at least once every two years and
within 60 days of new hire; (3) requiring covered entities
to respond to patient requests for electronic medical records
within 15 days; and (4) increasing monetary penalties for
violating the Texas patient privacy law from $5,000 to
$1.5 million per year.
Notes
1.
2.
3.
4.
5.

P.L. 111-148 (2010).
77 FR 1556.
77 FR 48008.
77 FR 14989.
U.S. ex rel. Drakeford v. Tuomey Healthcare System, Inc., No. 10-1819
(4th Cir. Mar. 30, 2012).
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is an attorney in the Dallas office of Munsch Hardt Kopf & Harr, P.C. His practice
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Immigration Law
By Nina Fantl

In 2012, the Obama administration temporarily halted efforts to deport hundreds of thousands of young immigrants. Moreover, the U.S. Supreme Court and federal
appellate courts rendered decisions on state laws dealing
with the presence of undocumented aliens living in Arizona and Alabama. These state laws sought to fill gaps in
federal enforcement and forced the federal courts to clarify the demarcation between state and federal authority.
Arizona’s S.B. 1070
In Arizona, a key part of the law known as Arizona
Senate Bill 1070 — the “show me your papers” law —
was upheld in June 2012.1 The broadest anti-illegal immigration measure in recent U.S. history, S.B. 1070 drew
criticism for condoning racial profiling. In June 2012, in
Arizona v. United States, the U.S. Supreme Court upheld
the provision requiring immigration status checks during
law enforcement stops, but struck down three other provisions as violations of the Supremacy Clause of the U.S.
Constitution.2
Currently, federal law requires all foreign nationals
residing in the United States (including U.S. permanent
residents and most non-immigrants) to register with the
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U.S. government3 and to carry at all times proof of their
status; violation of this requirement is a federal misdemeanor. The Arizona act additionally punished undocumented persons who were caught without immigration
documents and required that state law enforcement officers attempt to determine an individual’s immigration
status during a “lawful stop, detention or arrest” or during
any “lawful contact” not specific to any enforcement
activity. By contrast, Texas state lawmakers did not push
for a bill similar to Arizona’s S.B.1070.
Deferred Action for Childhood Arrivals
At the national level, 2012 did not see the passage of
the “DREAM Act” into law.4 The DREAM bill would
allow certain high school graduates to begin the process
of becoming U.S. citizens. However, on Aug. 15, 2012,
President Obama began a program under executive order,
“Deferred Action for Childhood Arrivals,” which offers
an estimated 800,000 young immigrants living in the
United States illegally the opportunity to apply for a twoyear reprieve from deportation. During those two years,
beneficiaries are permitted to work and apply for social
security numbers. Applicants must have (1) entered the
United States before the age of 16; (2) resided in the
United States since June 2012; and (3) been 30 or
younger when the program was announced. In Texas,
such immigrants may also obtain driver licenses.5
Since the president’s DACA program is based only on
a presidential action and does not provide any path to
legal immigration status, some view it as a kind of “limbo”
for these young people. Post-election, many young immigrants remain concerned about coming forward to the
authorities because this could potentially allow the government to use their information against them at a later date.
Like Arizona, Alabama made headlines when the state
legislature passed a law requiring school children to present documents showing their place of birth.6 In August
2012, the U.S. Court of Appeals for the 11th Circuit threw
out Section 28 of H.B. 56 and forbade Alabama schools
from collecting data on the immigration status of students who enroll in school. In October 2012, the court
followed up by denying a request by the state of Alabama
for a new hearing. The court also temporarily blocked two
sections of the law, Section 10 and Section 27. Known as
the “papers please” law, Section 10 penalized immigrants
who failed to carry an alien registration document; Section 27 forbade citizens from entering into contracts with
illegal immigrants.
Under H.B. 56, students in Alabama’s schools who
could not present an original birth certificate were assumed
to be “unlawfully present.” The bill’s passage created what
one school principal called an intense climate of fear, and
www.texasbar.com
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prompted many students — some, but not all, undocumented — to stop attending classes.7
In federal court, Alabama argued that the law imposed
no consequences on any student or parent for failing to
comply with it. The 11th Circuit rejected this defense,
ruling emphatically that the Supreme Court’s decision in
Plyler v. Doe forbids states from impeding a child’s access
to a basic education regardless of that child’s immigration
status. Alabama has the option of appealing to the U.S.
Supreme Court.
Texas News
On the Texas front, in March 2012, the 5th U.S. Circuit Court of Appeals upheld a lower court ruling that
invalidated a Dallas suburb’s ban on renting to undocumented immigrants.8 The court ruled that the suburb of
Farmers Branch had overstepped its authority when it
passed a law calling on the city’s building inspector to
check the immigration status of anyone wanting to rent
an apartment who was not a U.S. citizen. Under the ordinance, undocumented immigrants would have been
barred from rental housing, and landlords who knowingly allowed them to stay could have their rental licenses
revoked.
The court said the city was seeking to exclude undocumented immigrants, particularly Latinos, under the
guise of policing housing: “Because the sole purpose and
effect of this ordinance is to target the presence of illegal
aliens within the City of Farmers Branch and to cause
their removal, it contravenes the federal government’s
exclusive authority over the regulation of immigration
and the conditions of residence in this country.” The
court awarded attorneys’ fees to the apartment owners
and tenants who had filed suit. The ruling affirmed the
decision that Farmers Branch must pay the plaintiffs’
attorney fees, which before the appeal were nearly $2
million. The court called that portion of the decision “a
strong deterrent” against other cities seeking to pass similar ordinances.
State challenges to the federal government’s exclusive
authority over the regulation of immigration and the
conditions of residence in this country will no doubt continue into the coming year.
Notes
1. Support Our Law Enforcement and Safe Neighborhoods Act, Senate
Bill 1070.
2. Section 3, which made failure to comply with a federal alien registration requirement a state misdemeanor, was not allowed to stand
because Congress left no room for states to regulate in a field that Congress already occupied. Next, Section 5(c), which made it a misdemeanor for an undocumented person to seek or engage in work, was
struck down because Congress had already decided it would be inappropriate to impose criminal penalties on unauthorized employees. Finally,
Section 6 authorized police officers to arrest without a warrant a person
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3.
4.
5.

6.

7.
8.

who was believed to have committed an offense that makes the person
removable from the country. Section 6 was deemed to create an obstacle to the federal law and struck. The court stated that, as a general
rule, it is not a crime for a removable alien to remain in the United
States. The federal scheme instructs when it is appropriate to arrest an
alien during removal process. Therefore, Section 6 gave state officers
greater arrest authority than federal officers have which is not the system that Congress intended.
8 U.S.C. 1304
The DREAM Act (acronym for Development, Relief, and Education
for Alien Minors) is a legislative proposal first introduced in the Senate
on Aug. 1, 2001, by Dick Durbin and Orrin Hatch.
On Aug. 15, 2012, the same day that U.S. Citizenship and Immigration
Services began accepting applications under the Obama administration’s
new Deferred Action for Childhood Arrivals program, Arizona Gov. Jan
Brewer issued an executive order preventing the state of Arizona from
issuing driver’s licenses and public benefits to young undocumented
immigrants who receive deferred status and work authorization under
the new program. In addition to driving privileges, Brewer’s order bars
undocumented immigrants who qualify for deferred action from receiving state-subsidized childcare, health insurance, unemployment benefits,
business and professional licenses, and government contracts.
Alabama H.B. 56, titled the Hammon-Beason Alabama Taxpayer and
Citizen Protection Act, is an anti-illegal immigration bill, signed into
law in Alabama in June 2011. As of 2011, it was regarded as the nation’s
strictest anti-illegal immigration law, tougher than Arizona S.B. 1070.
Walsh, M. (2012, June 12). Supreme Court Immigration Ruling Resonates 30 Years Later. School Law Blog. Education Week.
Villas at Parkside Partners v. City of Farmers Branch, No. 10-10571, 675
F.3d 802 (5th Cir. 2012).
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Insurance Law
By Michael W. Huddleston

The insurance landscape in Texas was dominated in
2012 by Fifth Circuit and federal district court decisions
involving a broad range of issues. This article will focus
mostly on a series of decisions concluding that Texas has
adopted a position that “independent” or Cumis counsel1
is only available where the underlying liability issues to
be submitted to the jury and the coverage issues precisely
overlap. Thus, independent counsel is unavailable where
there is only a potential or factual conflict based on the
development of overlapping coverage and liability facts
or potential strategic considerations in the underlying suit.
Independent Counsel
In Downhole Navigator, L.L.C., v. Nautilus Ins. Co., 686
F.3d 325 (5th Cir. 2012)(Prado, J.)(Texas law), decided
June 29, 2012, the carrier sought to defend subject to a
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reservations of rights, claiming possible policy defenses
under (1) the intended/expected exclusion; (2) the
“property damage” exclusion; and (3) the “testing or consulting” exclusion in a general liability policy. Id. at 326.
The insured rejected this conditional defense, asserting
that the conflict of interest created by the coverage
defenses reserved required the use of “independent” or
Cumis counsel, selected by the insured at the carrier’s
expense, to defend the underlying suit for the negligence
of Downhole in executing a well deviation plan. Id. The
Fifth Circuit disagreed, holding that a conflict justifying
independent counsel exists only where the facts to be
adjudicated in the underlying suit are the same facts upon
which coverage depends. Id. at 330-31.
The Downhole court relied on a background discussion
from Northern County Mut. Ins. Co. v. Davalos, 140
S.W.3d 685, 688 (Tex. 2004), which addressed whether a
carrier breached its duty to defend by conditioning its
offer to defend the insured on whether the insured agreed
to withdraw a motion to transfer the liability suit against
it to the same county where the insured had its own personal injury suit again the same party pending. Id. at 68990. The suit did not present the clean and direct issue of
when independent counsel must be provided by a carrier
based upon a reservation of rights.
The court in Downhole quoted a section from Davalos,
taken from an insurance law textbook, giving general
background discussion on conflicts of interest and how
they might affect the relationship of the carrier and the
insured:
Ordinarily, the existence or scope of coverage is the
basis for a disqualifying conflict. In the typical coverage dispute, an insurer will issue a reservation of
rights letter, which creates a potential conflict of
interest. See 1 ALLAN D. WINDT, INSURANCE
CLAIMS AND DISPUTES § 4.20 at 369 (4th ed.
2001). And when the facts to be adjudicated in the liability lawsuit are the same facts upon which coverage
depends, the conflict of interest will prevent the insurer
from conducting the defense. See id. at 370-71. On
the other hand, when the disagreement concerns
coverage but “the insurer defends unconditionally,
there is, because of the application of estoppel
principles, no potential for a conflict of interest
between the insured and the insurer.” Davalos,
supra, at 369 (emphasis added).
The court in Downhole treated this general discussion
as a controlling holding of the Texas Supreme Court relating to when independent counsel was available in a typical
coverage conflict case. Downhole, 686 F.3d at 328 (citing
and discussing Partain v. Mid-Continent Specialty Ins. Services
Inc., 838 F. Supp.2d 547, 568 (S.D. Tex., Jan 20, 2012)).
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The court in Downhole noted that the Supreme Court
of Texas has not clarified the meaning of “facts to be
adjudicated” in the liability suit, as used in Davalos.
Downhole, supra, at 328 n.2. The court then looked to
Black’s Law Dictionary, which defines “adjudicate” to
mean “to rule upon judicially.” Id.
The court in Downhole clearly held that the material
liability issues to be decided in the underlying suit must
be “equivalent” to the issues to be determined relating to
coverage in the coverage litigation. Id. at 329. The court
held that whether Downhole performed its work negligently was the only issue to be decided in the liability
case. The court concluded that questions of whether the
harm should have been expected or intended by Downhole, whether the acts or omissions involved professional
services, and/or whether the work involve testing or data
processing, all of which was excluded from coverage, were
irrelevant to the liability issue of negligence. Id.
The court in Downhole downplayed the importance of
observations of the Supreme Court in Unauthorized Practice of Law Committee v. American Home Assur. Co., 261
S.W.3d 24, 39 (Tex. 2008), which involved the issue of
whether a carrier’s use of “captive” counsel involved an
unauthorized practice of law by a corporation.2 In that
case, the Texas Supreme Court recognized that some
“coverage issues may . . . depend on facts developed in the
litigation.” Id. at 40 (emphasis added). Despite this holding in Unauthorized Practice, the court in Downhole rejected the insured’s position that a conflict allowing
independent counsel exists where “facts developed in the
underlying litigation are the same facts upon which coverage depends.” Downhole, supra, at 329. Thus, according
to the Fifth Circuit, facts adjudicated do not include facts
developed in the course of an adjudication.
Many Texas practitioners believe that Unauthorized
Practice is consistent with Davalos, and that it recognizes
that a conflict requiring independent counsel exists
whenever the facts involved with the adjudication and
developed in that litigation overlap between liability and
coverage issues. The Fifth Circuit described the insured’s
arguments as presenting a strained reading of Unauthorized Practice. The court added the following peculiar
observation: “The mere observation that coverage issues
may turn on facts developed in the litigation does not
necessarily entail that a conflict of interest will arise if
the facts that could be developed in the underlying litigation are the same facts upon which coverage depends.
Proceeding from the former observation to the latter conclusion requires an illogical leap.” Id. at 330.
The “illogical leap” noted by the Downhole court is
indeed the majority view in other jurisdictions. Many
urge that the “facts” to be developed in the underlying
www.texasbar.com
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suit should be the touchstone of determining if there is a
conflict because the duty to indemnify is determined by
the actual facts upon which liability is based. D.R. Horton-Texas Ltd. v. Markel Intern. Ins. Co., Ltd., 300 S.W.3d
740, 742 (Tex. 2009). Understandably, the courts have
typically restricted the determination of the duty to
indemnify to historic facts developed in the underlying
suit, not just to jury issues submitted, which are often
insufficient to determine whether the claim is covered.
Swicegood v. The Medical Protective Co., 2003 WL
22234928, *11 (N.D. Tex., Sept. 19, 2003)(Fitzwater, J.).
In October 2012, the Fifth Circuit again followed its
restrictive “equivalency” rule for determining conflicts
under Davalos. In Coats, Rose, Yale, Ryman & Lee v. Navigator’s Specialty Ins. Co., No. 12-10055, slip op. (5th Cir.,
Oct. 15, 2012), the court affirmed the district court summary judgment finding no obligation to provide inependent counsel based on Davalos based on “substantially the
same reasons set forth in the district court’s opinion.”
The district court reasoned in part that a “potential” conflict of interests was insufficient to trigger the right to
independent counsel. Ironically, the case cited by the
court, Rx.com, Inc. v. Hartford Fire Ins. Co., 426 F.
Supp.2d 546, 559 (S.D. Tex.2006), holds that a conflict
exists whenever the “insurer-hired attorney . . . may be
tempted to develop facts or legal strategy that could ultimately support the insurer’s position that the underlying
lawsuit fits within a policy exclusion.” Strangely, the
court also noted that a conflict exists if the insurer’s interests would be furthered by providing a less than vigorous
defense to the allegations. Id. (citing Williams v. Am.
Country Ins. Co., 359 Ill.App.3d 128, 295 Ill.Dec. 765,
833 N.E.2d 971, 979 (2005) as in agreement with Davalos).

After initially issuing a decision finding the tri-partite
contractual obligation in Gilbert was not a critical factor
and that its absence did not limit the application of the
exclusion,3 the Fifth Circuit certified this important coverage issue to the Texas Supreme Court in Ewing Constr.
Co. Inc. v. Amerisure Ins. Co., 2012 WL 3205557 (5th
Cir., Aug 08, 2012). The certification presents two questions: (1) is the obligation under a bilateral contract to
do work in a good and workmanlike manner an “assumption” of liability sufficient to invoke the contractual liability exclusion, and, if so, (2) does an allegation that the
insured general contractor violated its “common law duty
to perform the contract in a careful, workmanlike, and
non-negligent manner” fall within the exception to the
contractual liability exclusion for “liability that would
exist in the absence of contract?” Id. at *5. Oral argument was set by the Texas Supreme Court for Feb. 5,
2013.
The 2011 decision in Pride Transp. v. Continental Cas.
Co., 804 F. Supp.2d 520 (N.D. Tex. 2011), has been
appealed to the Fifth Circuit, which will be hearing oral
argument before the end of the year. The district court
decision in that case addresses a number of issues relating
to a liability carrier’s duty to settle or not to settle. The
Fifth Circuit heard oral argument in Pride on Dec. 4,
2012. In Texas Mut. Ins. Co. v. Ruttiger, 2012 WL
2361697, 55 Tex. Sup. Ct. J. 912 (Tex., June 22, 2012),
the Texas Supreme Court found that amendments to the
Workers Compensation Act obviated all extra-contractual duties and claims against a workers compensation carrier except for claims of misrepresentation under section
541.061 of the Texas Insurance Code.
Notes

Other Important Pending Issues and Decisions
The Supreme Court’s opinion in Gilbert Texas Constr.,
L.P., v. Underwriters at Lloyd’s London, 327 S.W.3d 118
(Tex. 2010), the court held that the CGL contractual liability exclusion applied to claims against an insured who
contractually undertook an additional liability to pay for
damages to a third party’s structures resulting from its
malperformance of the contract. The question left open
by Gilbert was whether there was an “assumption of liability” sufficient to invoke the contractual liability exclusion where there was no such obligation involving
damage to third parties. Moreover, Gilbert continued to
be subject to attack because it was contrary to the virtually unanimous position taken in other jurisdictions that
the “assumption” of liability excluded was limited to
three-party indemnity arrangements, not bilateral contractual agreements.

www.texasbar.com/tbj

1. This term comes from the California decision in Navy Federal Credit
Union v. Cumis Ins. Society Inc., 162 Cal. App. 3d 358 (1984), holding
that a liability carrier must pay for independent counsel and not use its
own selected counsel where coverage issues are reserved that create a
conflict of interest between the carrier and the insured.
2. The Supreme Court there concluded that where there was a conflict of
interests, the use of captive counsel might well amount to the unauthorized practice of law by the carrier. 261 S.W.3d at 39.
3. Ewing Const. Co. Inc. v. Amerisure Ins. Co., 684 F.3d 512 (5th Cir., Jun
15, 2012).
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Labor and Employment Law
By Michael P. Maslanka

First up, the Texas Supreme Court, which had a busy
2012. It denied a subset of age discrimination claims brought
under the Texas Commission on Human Rights Act now
in the Texas Labor Code. The question before the court
was, “can a plaintiff state an age discrimination claim if
she is replaced by a younger employee?” The answer by a
6-3 vote: no.
Essentially, the majority asked, “where’s the discrimination?” But now that the cork to the Genie’s bottle has
been popped, where does it end? Same result when a black
replaces a black or an Asian an Asian? We’ll see. In making its ruling, the court rejected the more pro-employee
stance of the 5th Circuit, which allows a plaintiff in these
circumstances to at least take a swing at developing evidence of age discrimination. Check it out at Mission Consolidated Independent School District v. Garcia, 253 S.W.3d
653 (Tex. 2008).
The court also spiked the right to trial by jury in an
employment case. In In Re Frank Kent Motor Company
d/b/a Frank Kent Cadillac, 361 S.W.3d 628 (Tex. 2012),
the court enforced a jury waiver agreed to by the plaintiff/employee. Yes, it is true that the Texas Constitution
affirmatively states that “the right to trial by jury shall
remain inviolate,” but it turns out that what the law says
isn’t always what it means. The court’s approach was formulaic: the employer promulgated the no-jury rule; the
plaintiff continued working after the promulgation; and
thus, he accepted its terms. Yes, the right to trial by jury
is “inviolate,” but, like any other right, it can be waived.
And while the courts love alternate dispute resolution
that result in fewer jury trials, their embrace goes just so far.
In 2012, the 5th Circuit negated an arbitration agreement as illusory. Simple facts: the agreement was embedded in a handbook; the handbook stated that all policies
in the handbook could be amended or nuked at the employer’s discretion; thus, the promise by the employer to go to
arbitration could be yanked at any time. The irony is the
employer really wanted to go to arbitration, but the court
found the instructions defective and intent irrelevant. John
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Carey et al v. 24 Hour Fitness, 669 F.3d 202 (5th Cir. 2012).
There is the cut and dried and there is the vague and confusing in the Texas Supreme Court’s decision in Safeshred
Inc. v. Martinez, 365 S.W.3d 655 (Tex. 2012). Here is the
cut and dried: punitive damages are an element of damages in a Sabine Pilot case, which prohibits an employer
from terminating an employee for the sole reason that he
refuses to perform an act that could land him in jail. The
court stated that the imposition of punitives would not be
supported if the plaintiff only showed (a) that he was terminated in violation of the law; (b) that the employer’s
request subjected the employee or others to a dangerous
situation (here, driving a truck with an allegedly insufficiently secured load in the back of the driver’s trailer); or
(c) that the employer noted in its records that the plaintiff was ineligible for re-hire.
What can? Piling on after the termination and seeking to inflict greater harm to the employee other than the
fact of termination, such as defaming the employee or taking
actions that the employer is not otherwise legally entitled to
take. The best advice for employers: like a romantic breakup, never see or deal or talk about the former employee.
Now, for the vague and confusing. The court, in a footnote, also held that punitive damages would be appropriate if the employer were aware when firing the employee
that the law forbids termination for refusing to perform
an illegal act. This language makes it sound as if an educated employer, one that understands what the law prohibits, will face punitive damages because it knows the
law. This article’s author believes that the court really
meant to say that punitive damages can be awarded if the
employer knew it was terminating the employee in violation of the law but went ahead and did so anyway.
In Wansey et al v. Hole, 379 S.W.3d 246 (Tex. 2012),
reh’g denied (Aug. 17, 2012), the court tossed the verdict
in a negligent hiring case and cut to the quick: “A negligent finding requires a duty, breach, and damages proximately caused by that breach. Because (the plaintiffs)
presented no evidence of harm caused by an employee pursuant to (the defendant’s) hiring policies, we hold that
(the plaintiffs) did not present legally sufficient evidence
of damages caused by (the employer’s) alleged negligence.”
Just like in law school.
In Prairie View A&M University v. Chatha, 2012 WL
3800321 (Tex. Aug. 31, 2012), reh’g denied (Nov. 16, 2012),
the court reversed a judgment from the Houston 1st
Court of Appeals, which engrafted federal statutory law
regarding limitations for equal pay claims onto the Texas
Commission on Human Rights Act. The effect of doing
so would have greatly expanded the time by which
employees could file such claims. By a 7-2 vote, the court
declined to do so. While secession is talked about, it is
www.texasbar.com
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not in the offing and neither is whole hog adoption of a
federal statute.
Now for some interesting developments at the 5th
Circuit. The conventional wisdom for years was that an
employee can’t settle a Fair Labor Standards Act claim
without the approval of a court or the U.S. Department
of Labor.
In April 2005, a federal district court in San Antonio,
in a prescient opinion, said “not so fast” and approved a
private settlement between an employer and an employee where there was a dispute over how much money the
employee was owed. Let’s fast forward to 2012 and the 5th
Circuit’s decision in Martin et al v. Spring Break 83 Productions, LLC, 688 F.3d 247, (5th Cir. 2012), which adopted
the district’s court reasoning, which previously was a lone
voice of reason in the FLSA wilderness. So, settling of a
bona fide dispute over the amount owed or hours worked
can be resolved through a private, non-approved settlement.
But beware: this will not apply to substantive FLSA rights,
such as whether an employee is exempt or non-exempt.
In any event, it is always good to see the courts treating
employees as adults.
This case, though, is small beer compared with Symczyk
v. Genesis Health Care et. al., 656 F.3d 189 (3d Cir. 2011)
cert. granted, 133 S. Ct. 26 (U.S. 2012), argued before U.S.
Supreme Court this past fall. The FLSA does not have a
traditional class action provision; rather it contains an optin provision in which an employee sues, and then asks the
court to notify other employees of their right to join the
lawsuit.
A head-them-off-at-the-pass strategy used by defendants is to make a Rule 68 offer under the federal rules,
offering to allow the plaintiff to take judgment against it
in the amount of her damages. That’s what the defendant
did in this case. She never questioned the adequacy of the
offer and rejected it. The case was dismissed because the
trial court reasoned the plaintiff essentially no longer had
a dog in the fight. The 3rd Circuit took a dim view of the
maneuver: “When Rule 68 morphs into a tool for the
strategic curtailment of representative actions, it facilitates
an outcome antithetical to the purposes behind [the FLSA].”
Lawyer loophole or legitimate tactic? As a famed Texas
lawyer remarked, “There are no loopholes in the law, the
law is the law.”
In EEOC v. Service Temps Incorporated, 679 F.3d 323
(5th Cir. 2012), the 5th Circuit court upheld an award of
punitive damages under the Americans with Disabilities
Act. The commission sued on behalf of a woman allegedly denied a job because she is deaf. The jury found against
the employer and awarded punitive damages. The defendant tried to wiggle out of the award, arguing that its manager violated company policy in doing so and was therefore
www.texasbar.com/tbj

acting outside the scope of his authority. The 5th Circuit
rejected this argument, essentially saying to the defendant:
you invested the manager with hiring authority, so you
bear the consequences if he abuses the authority.
And the U.S. Supreme Court heard argument in a
crucial case on the definition of a supervisor for purposes
of imposing liability for a hostile work environment claim.
Behind Door No. 1: a supervisor is a person who is invested with the authority to hire, fire, and promote, which is
what the 7th Circuit held and whose judgment the Supreme
Court is reviewing. Behind Door No. 2: a supervisor is
anyone who has the authority to direct an employee’s
daily work assignments. If the Supreme Court goes with
No. 2, buckle in for a litigation bonanza, because the dinner bell will start ringing.
A final word from the 5th Circuit on the FLSA’s antiretaliation provision by way of Lasater v. Texas A&M University at Commerce et al. Managers are excluded from
bringing a retaliation claim. A claim requires protected
activity and protected activity usually consists of a complaint regarding an employer’s pay practices. But when a
manager relays or expresses concerns she is simply doing
what the manager is paid to do; namely look out for the
employer. Here is the court, in affirming summary judg-
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ment: “Voicing concerns is not only not adverse to the
company’s interests, it is exactly what the company expects
of a manager.” Indeed, in Lasater, the plaintiff was responsible for administering some of the university’s pay practices upon which her complaints centered.
Finally, let’s take a look at what the administrative
agencies focused on. First, the Texas regional office of the
National Labor Relations Board brought suit against the
Dish Network in a case tried in Fort Worth, complaining,
among other things, that its social media policy violated
the National Labor Relations Act. On Nov. 14, an administrative law judge agreed, holding that the policy’s provisions (a) banning employees from making “disparaging or
defamatory comments about DISH Network” and (b)
banning employees from engaging in negative electronic
discussion during “company time” each violated the
employees’ rights of expression under the NLRA.
The U.S. Equal Employment Opportunity Commission in 2012 doggedly pursued claims, pursuant to an
announcement from its headquarters, that employers
arguably violate Title VII by refusing to hire applicants
with criminal convictions because blacks are disproportionately convicted, and thus, the conviction bar acts as a
proxy for race discrimination. Expect to see both the NLRB
and the EEOC combine to press these issues in 2013.
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Legal Education in Texas
By John G. Browning

It was the sort of resolution that one might expect from
the Dallas Bar Association during a difficult economy, as
law schools all over the country churned out too many
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graduates, many of them ill-prepared for practice and many
of them viewing Texas as the land of opportunity: “[T]he
state is being flooded with young lawyers from every state
in the union, many of them with little preparation for the
duties that devolve upon them . . . Our bar, already overcrowded, is held out as an asylum for the lame, and the
halt, and the blind from the law schools of this country.
And they are coming.” Actually, this “alarm” was sounded in 1932, but it could just as easily have been written in
2012.
Texas continues to feel the effects of a national legal
market hit hard by a struggling economy. According to data
from the America Bar Association, only 65.4 percent of the
43,735 people who graduated from law schools nationwide in 2011 were employed in jobs requiring passage of
the bar (as of nine months after graduation). Among the
20 law schools at the bottom rung of the employment ladder, only 31 percent of graduates have law-related jobs.
And those graduating from law school are doing so with
more student debt than ever; nearly nine out of every 10
graduates came out of law school with considerable debt,
with members of the class of 2010 carrying an average debt
of $98,500.
With such sobering job prospects, it hardly comes as a
surprise that a legal career no longer holds the appeal that
it once did for college graduates. The Law School Admission Council, which administers the LSAT, reports that
the number of test takers has fallen off by nearly 25 percent in the past two years. Nationally, applications to law
schools dropped 13.7 percent in 2012, following a decline
of 10 percent in 2011. Some law schools around the country, such as Hastings College of Law at the University of
California, have responded to dwindling pools of applicants by reducing the sizes of incoming classes.
Despite applications being down nationwide, tuition
at Texas’ nine law schools is higher than ever. Among
public law schools, the University of Texas School of
Law is charging $33,162 annually for tuition and fees for
full-time entering students who are Texas residents (the
cost climbs to $49,244 for non-residents). Texas Tech
University School of Law charges $22,518 a year ($32,148
for non-residents), while the University of Houston Law
Center will set a student back $29,820 annually ($39,771
for non-residents). Texas Southern University Thurgood
Marshall School of Law runs $16,446 for in-state students (while non-resident tuition and fees is $21,396).
Texas’ private law schools can be pretty steep as well, with
Baylor Law School topping the list at $46,420, while
Southern Methodist University Dedman School of Law
costs $44,017 a year. St. Mary’s University School of Law is
$30,566 annually, South Texas College of Law runs $27,000,
and Texas Wesleyan University School of Law is $30,580.
www.texasbar.com
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Without a doubt, the two biggest stories in Texas legal
education in 2012 were the acquisition of Texas Wesleyan
University School of Law by Texas A&M University, and
the continuing progress of the University of North Texas
at Dallas College of Law — two developments that hold
implications for the other. In late June, it was announced
that Texas A&M University System and Texas Wesleyan
University had signed a letter of intent for Texas A&M
to pay $20 million and assume the ownership and operations of Texas Wesleyan’s law school. The deal calls for
Texas A&M to pay an additional $5 million within five
years, with Texas Wesleyan remaining the owner of the
land and actual facilities of the law school (while offering
a 40-year lease under which Texas A&M would rent the
real property for $2.5 million annually). The newly-renamed
Texas A&M University School of Law at Texas Wesleyan
University is scheduled to open in June 2013, contingent
upon approval from accrediting bodies: the Texas Higher
Education Coordinating Board (which gave its preliminary
authorization in September 2012), the American Bar Association, and the Southern Association of Colleges and
Schools.
Under the deal, which had apparently been in the works
since October 2011, the now-private law school would
become a public law school. Texas A&M and Texas Wesleyan intend to offer a joint MBA/JD program, as well as
a program under which students can earn their undergraduate degree and their law degree in six years, instead
of the typical seven years. John Sharp, Texas A&M System chancellor, touted the acquisition as one that would
“round out” the tier-one research university, saying, “A
law school is a professional school that’s extremely important to any university, particularly one [that is] No. 1 in
research in the state.” Why get into the law school market at a time when recent graduates are facing uncertain
job prospects and massive student loan debt? Pointing to
Texas A&M’s history of producing graduates with science
and technical backgrounds, well-suited for practicing
patent law, Sharp says, “We intend to fill that market and
produce the best in the world.”
With the prospect of Texas A&M operating what would
be the first public law school in North Texas, the implications for the fledgling UNT Dallas College of Law remain
to be seen. Having received legislative and gubernatorial
approval in 2009, and an earmarked $5 million in state
funding from the 2010–2011 budget, UNT’s foray into
legal academia is scheduled to welcome its first students
in fall 2014. The law school will initially be located at
1901 Main St. in downtown Dallas (current home of some
UNT System offices and a learning center), but plans call
for its eventual home to be Dallas’ Old Municipal Building, which once served as both city hall and jail. The hiswww.texasbar.com/tbj

toric Beaux Arts-style building, built in 1914, is perhaps
best known as the site where Jack Ruby shot Lee Harvey
Oswald. Rosemary Haggett, the UNT System’s vice chancellor for academic affairs, says that the school is aiming
for an initial class of 95 to 100 students.
The UNT at Dallas College of Law’s leadership is already
in place. In January, it was announced that Senior U.S.
District Judge Royal Furgeson Jr. would step down from
his Northern District bench in spring 2013 and become
the school’s founding dean. In October, Ellen Pryor, a professor of law and former assistant provost at SMU, was
announced as UNT’s associate dean for academic affairs,
effective January 2013 (Michael Schwartz, a Washburn
University law professor who had previously been named
to that post, withdrew for “personal reasons,” according
to a UNT press release). According to Vice Chancellor
Haggett, “With key administrators in place and the extensive renovation of our downtown home underway, our
promise to the people of Texas to develop a one-of-a-kind
public law school is becoming a reality.”
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Patent Litigation
By Michael C. Smith

The most significant development in patent litigation
for Texas practitioners in 2012 has been the management
of multi-defendant patent cases in the wake of two
events: (1) the passage of the Leahy-Smith America
Invents Act in September 2011, which provided a special
rule for joinder in patent infringement cases; and (2) the
Federal Circuit’s ruling interpreting Federal Rule of Civil
Procedure 19 in In re EMC in April 2012.
Before In re EMC, a trend had developed in patent
infringement litigation of patent holders filing cases accusing numerous defendants of infringing the same patent.
In response to assertions that the claims were misjoined
under Rule 19, some district courts held that infringement
cases against manufacturers of different products were not
properly joined, while other courts held that joinder was
proper if the products were sufficiently similar.
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In September 2011, as part of the AIA, Congress
enacted a special statute, 35 USC § 299, which eliminated assertion of the same patent as the sole basis for joinder of infringement claims for cases filed after the
effective date of the act. Instead, joinder of unrelated
defendants in a case or for trial is only proper, in general,
when they involve the same product or process.
Seven months later in In re EMC, the Federal Circuit
held that Rule 19 did not permit joinder of infringement
cases against unrelated defendants simply because the
same patent was asserted against each, but neither did it
prohibit joinder of unrelated defendants where there was
a sufficient common aggregate of facts. It also emphasized
that even if joinder was not appropriate, courts still had substantial discretion to consolidate and sever cases as needed.
Following passage of the America Invents Act, most
plaintiffs complied by splitting their newly-filed claims
into what became known as “serially filed cases” where
the plaintiff would file, for example, a dozen separate
cases. Previously, this would have been one case against a
dozen defendants. And after In re EMC, defendants filed
new or renewed motions to sever in cases filed before the
effective date of the AIA, which had much the same
effect of splitting cases up by product or manufacturer.
This had the effect of exploding the dockets of every
federal court across the country in which substantial
numbers of patent cases had been filed. And not just in
numbers of cases filed — the number of separate initial
dispositive and venue motions (Twombly, personal jurisdiction, venue, etc.) also increased exponentially, affecting the courts’ time to decision on these motions.
The management solution adopted by some courts,
including many in the patent-heavy Eastern District of
Texas has been to use their discretion referenced in In re
EMC to consolidate the cases for pretrial purposes only,
excluding consideration of motions to transfer venue and
actual trial, both of which occur on a defendant by defendant basis. Accordingly, cases involving claims of the
infringement of the same patents have their common issues,
most notably claims construction, addressed together, while
the defendant-specific issues of venue and trial are handled
in the separate cases.
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Personal Injury
By Rebecca Simmons and Melanie L. Fry

Health Care Claims
The Texas Supreme Court expanded the breadth of
health care liability claims in two cases: Texas West Oaks
Hospital, LP v. Williams, 371 S.W.3d 171 (Tex. 2012) and
Loaisiga v. Cerda, 379 S.W.3d 248 (Tex. 2012). In Texas
West Oaks Hospital, a psychiatric technician, Frederick
Williams, was injured while supervising a mentally ill
patient. Williams sued his employer, West Oaks Hospital,
for negligence based on inadequate training, supervision,
risk-mitigation, and safety. Williams did not serve an
expert report as required under the Texas Medical Liability Act. He argued that his claims were not HCLCs
because he was not a patient and his negligence claims
were based on his employment. See Tex Civ. Prac. &
Rem. Code Ann. §§ 74.001(a)(13), 74.351(a), (b) (West
2011).
The Supreme Court rejected Williams’ arguments and
held that a claimant need not be a patient to implicate
the “health care” prong of the health care liability claims
definition as long as a physician-patient relationship is
involved. See 371 S.W.3d at 178–79, 181. Furthermore, if
expert testimony is necessary to prove or refute the claim,
then it is an HCLC. Based on the gravamen of Williams’
claims, the court held they were HCLCs.
The court also broadly interpreted the “safety” prong
of the HCLC definition, concluding that the “safety”
component need not be directly related to the provision
of health care. Id. at 186. Moreover, a claim based on safety does not require a patient-physician relationship. This
expansive interpretation significantly affects nurses and
other employees of physicians and health care providers.
As a result of its broad interpretation of the Texas
Medical Liability Act, the court recognized that an employee of a non-subscribing employer under the Texas Workers’ Compensation Act whose claims fall under the
www.texasbar.com
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definition of an HCLC must follow the requirements of
the TMLA, while an employee of a subscriber will continue to pursue his claims under the TWCA. Id. at 187.
In Loaisiga v. Cerda, the Texas Supreme Court confirmed the expansive application of the TMLA that creates
a rebuttable presumption that a claim is an HCLC if it is
against a physician or health care provider and implicates
the defendant’s conduct during the course of a patient’s
care, treatment, or confinement. 379 S.W.3d at 252. Two
women sued Dr. Raul Ernesto Loaisiga and his professional association for assault and other claims. The court confirmed that an assault claim is not an HCLC. But the
claimant has the burden to conclusively establish that (1)
there is no complaint about any act of the provider related
to medical or health care services other than the offensive
conduct; (2) the alleged offensive contact was not pursuant
to actual or implied consent; and (3) the only possible relationship between the alleged offensive contact and the
rendition of medical services or healthcare was the setting of the offensive act.
The court also held that the TMLA expert report
requirements apply to HCLCs against defendants alleged
to be directly or vicariously liable. Id. at 263.
In Rusk State Hospital v. Black, No. 10-0548, 2012 WL
3800218 (Tex. Aug. 31, 2012), the Texas Supreme Court
held that an appellate court may consider whether a governmental entity has immunity for the first time on interlocutory appeal. The court of appeals erred by refusing to
consider the hospital’s immunity claim because immunity
implicates courts’ subject-matter jurisdiction. However, the
court remanded the case to the trial court to develop the
record on immunity.
In Centocor Inc. v. Hamilton, 372 S.W.3d 140 (Tex.
2012), a unanimous Texas Supreme Court applied the
Learned Intermediary Doctrine to prescription drug manufacturers. It held “that a prescription drug manufacturer
fulfills its duty to warn end users of its product’s risks by
providing adequate warnings to the intermediaries who
prescribe the drug and, once fulfilled, it has no further
duty to warn the end users directly.” Id. at 157. Furthermore, the court refused to recognize a direct-to-consumer
advertising exception based on the facts of that case, and
held the Learned Intermediary Doctrine is not an affirmative defense. Id. at 162-166.

recover for breach of the duty of good faith and fair dealing.
381 S.W.3d at 433, 446-451. Moreover, a claimant has no
cause of action under the Insurance Code for unfair settlement practices. The court continues to recognize actions
under the Insurance Code for misrepresentations of an
insurance policy.
Negligent Hiring and Supervision
In Wansey v. Hole, 379 S.W.3d 246 (Tex. 2012) (per
curiam), the court held that a negligent hiring claim
“requires that the plaintiff suffer some damages from the
foreseeable misconduct of an employee hired pursuant to
the defendant’s negligent practices.” Id. at 247.
Punitive Damages and Gross Negligence
In U-Haul International Inc. v. Waldrip, 380 S.W.3d 118
(Tex. 2012), the court discussed the evidence necessary to
support a punitive damages award for gross negligence. A
jury awarded punitive damages to Talmadge Waldrip after
he was injured by a U-Haul truck. Id. at 121. Reversing
the award, the court focused on the missing subjective
element of gross negligence.
Waldrip contended U-Haul acted with conscious
indifference by allowing a truck to be rented after it became
aware of mechanical problems reported in its database.
But absent positive proof of knowledge of problems by
management, actual knowledge could not be imputed to
U-Haul based on one entry in a massive database. And
although a U-Haul officer hired an inexperienced manager,
the officer was not subjectively aware of the risk of hiring
the manager. One cannot be liable for gross negligence
when one subjectively believes that circumstances pose
no risk, even if one is wrong. Id. at 141.
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Workers Compensation Claims
The Texas Supreme Court significantly narrowed the
claims available to a workers’ compensation claimant in
Texas Mutual Insurance Co. v. Ruttiger, 381 S.W.3d 430
(Tex. June 2012) (5-4). It reversed Aranda v. Insurance
Co. of North America, 748 S.W.2d 210 (Tex. 1988), and
held a workers’ compensation claimant can no longer
www.texasbar.com/tbj
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Tax Law
By Tina R. Green and Christina A. Mondrik

The year 2012 was another rather uneventful tax law
year, except on the Texas margin tax front.
The national focus has continued to be on America’s
high unemployment, increasing national debt, national
security, and the tax implications of the looming fiscal cliff.
Bush-Era Tax Cuts
Perhaps one of the most relevant tax law developments for 2012 is what has not yet occurred — the extension of the “Bush tax cuts,” which are set to expire at the
end of 2012.1 Originally, these tax cuts were set to expire
at the end of 2010, but were granted a two-year reprieve
by the Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010.2
Expiration of the Bush tax cuts will cause the tax system to revert back to 2001 levels. Some resulting changes
if this occurs are:
• Income tax brackets would increase from 10 percent–35 percent to 15 percent–39.6 percent.
• Maximum federal long-term capital gains and dividend rates would increase from 15 percent to 20
percent.
• The gift and estate tax exemption is currently
$5.12 million, with the highest tax rate above this
threshold being 35 percent; effective Jan. 1, 2013,
the gift and estate tax exemption would decrease
to $1 million with a tax rate of 55 percent.
Patient Protection and Affordable Care Act
On March 23, 2010, President Obama signed comprehensive health reform, the Patient Protection and Affordable Care Act, into law.3 On June 28, 2012, the U.S.
Supreme Court announced its decision upholding the law
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as authorized by Congress’s power to levy taxes. Tax practitioners pretty much ignored the tax impact of the law
until the Supreme Court upheld its validity.
While many think of the Affordable Care Act as only
making significant changes to the U.S. health care system, it also includes a number of tax provisions. For tax
years beginning in 2013, the threshold for deducting
unreimbursed medical expenses on Schedule A of Form
1040 increases to 10 percent of a taxpayer’s adjusted gross
income. For taxpayers older than 65, the threshold remains
at 7.5 percent of AGI (through 2016). In addition, highincome earners will see an increase in their Medicare payroll tax beginning in 2013. Taxpayers will pay 2.35 percent
of wages over $200,000 for individuals and $250,000 for
couples. The current rate of 1.45 percent will still apply
to wages below these levels.
One of the most significant taxes resulting from the
Affordable Care Act is referred to as the 3.8 percent
Medicare surtax. Section 1402 of the Health Care and
Education Reconciliation Act of 2010,4 which amends
the Act, outlines the new unearned income Medicare tax
that goes into effect on Jan. 1, 2013. Taxpayers with modified adjustable gross income over $200,000 who file individually ($250,000 for married couples filing jointly) could
be subject to the tax.
The provision imposes a 3.8 percent tax on income
from interest, dividends, annuities, royalties, and rents that
are not derived in the ordinary course of a trade or business. Note that this excludes active S corporation or partnership income. The tax is not imposed on the total MAGI,
nor is it imposed solely on the investment income. The
taxable amount will depend on the operation of a formula, under which the taxpayer determines the lesser of (1)
net investment income for the taxable year (i.e., the sum
of gross investment income over allocable investment
expenses);5 or (2) the excess, if any, of MAGI over the
$200,000/$250,000 MAGI thresholds.
Therefore, if net investment income is the lesser amount,
then the 3.8 percent tax is applied only to the net investment income amount. If the excess over the thresholds is
the smaller amount, then the 3.8 percent tax would apply
only to the excess amount. The 3.8 percent surtax will be
imposed on trusts and estates as well.
Texas Franchise Tax
In late 2011 and 2012, the Texas Supreme Court heard
taxpayers’ first constitutional challenges to the revised Texas
franchise tax, which changed the computation method to
“margin” in 2008. First, the court determined the tax is
imposed at the entity level under the Texas Business
Organizations Code, rather than on the individual’s share
of the entity’s income. Therefore, the tax did not violate
www.texasbar.com
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the Texas Constitution’s “Bullock amendment,” which
bans net income taxes on an individual’s share of partnership or unincorporated association income without a
referendum.6 Then, In re Nestle USA Inc.7 unsuccessfully
challenged the application of the 1 percent tax rate applicable to manufacturers, rather than the 0.5 percent tax
rate for wholesalers and retailers, on a business with all of
its manufacturing operations located outside Texas. The
court held the provision violated neither the equal protection provision of the U.S. Constitution nor the equal
and uniform taxation requirement of the Texas Constitution.
The Texas Comptroller of Public Accounts also
announced a major policy change, allowing taxpayers to
amend prior year reports to change their deduction elections. The comptroller originally required an entity to
elect to deduct compensation, cost of goods sold, or the
standard 30 percent deduction by the deadline for filing
the original report for a year and did not allow taxpayers
to amend reports to change the deduction method.8 The
policy change regarding amended reports does not change
the eligibility requirements for deducting cost of good sold
or compensation. Taxpayers may file refund claims to recover overpaid tax within the statute of limitations, which is
generally four years from the date the tax is due and payable.9
Extending the refund claim period requires compliance
with prepayment requirements.
Texas Sales and Use Tax
Texas sales and use tax cases primarily focused on the
application of exemptions and procedural issues. Zimmer US
Inc. v. Combs10 awarded a refund of use tax paid on surgical
instruments purchased out of state and loaned to Texas customers for use in implant procedures, determining they
qualified as “orthopedic devices” under the comptroller’s
rules.11 Roark Amusement & Vending, L.P. v. Combs,12 which
is pending in the Texas Supreme Court, applied the resale
exemption to toys purchased for placement into coin-operated amusement crane machines. The 3rd Court of Appeals
held the resale exemption does not turn on whether the
taxpayer can show that the subject items are actually resold
and taxed in Texas.13 Chapal Zenray Inc. v. Combs14 denied a
resale exemption for use taxes paid on display cards, jewelry
boxes, labels, elastic strings, twist ties, and foam ring pads
affixed to jewelry purchased predominately for display and
sale at locations outside of Texas. The appellate court determined the materials were used in Texas because the packaging materials had little usefulness to the ultimate customer.
In 2011, the Legislature severely restricted the scope of the
resale exemption to tangible personal property or taxable
services purchased for resale as part of performing a service
that is not subject to tax.15 The statute limited the exemption to listed governmental entities.
www.texasbar.com/tbj

The 3rd Court of Appeals remanded Austin Engineering
Co. Inc. v. Combs16 for further consideration of whether
erosion control items were completely used or consumed
in work on real property owned or controlled by exempt
entities. Items purchased for incorporation into real property, including materials and taxable services completely
consumed or incorporated into public property of an exempt
entity, are exempt from sales and use tax.17
Bell Helicopter Textron Inc. v. Combs18 unsuccessfully
challenged the comptroller’s method, which nets state tax
deficiencies with refunds for overpayments in connection
with a managed audit. Assignees of Best Buy, Office Max
and Comp USA v. Combs19 considered whether customers
could bring a class action lawsuit for sales tax lost on
mail-in rebates that refunded a portion of the purchase
price but not the requisite sales tax paid on that portion
of the purchase price. The court determined that individual class members failed to exhaust administrative remedies and assignees did not adequately document their
rights to the refunds claimed.20
What does the future hold?
Unfortunately, what the future holds for federal tax
law depends on many moving targets. One certainty is
that change will occur. Speculation is that 2013 will bring
more federal tax changes than 2012.
On the Texas front, the comptroller’s office announced
several pending rule amendments that will address issues
raised in recent cases.21 The Texas Legislature reconvenes in
2013. In August 2013, taxpayers will be required to prepay
many of their state tax payments as a budget-balancing
provision from the 2011 legislative session. While no specific major changes to the franchise tax or sales tax are
anticipated, budget considerations will likely result in state
tax law amendments. Stay tuned for further developments.
Notes
1. Economic Growth and Tax Relief Reconciliation Act of 2001 and the
Jobs Growth Tax Relief Reconciliation Act of 2003.
2. P. L. 111-312, passed by Congress on Dec. 16, 2010, and signed into law
by President Obama on Dec. 17, 2010.
3. P.L. 111-148 (also known as the Affordable Care Act or “Obamacare”).
4. P.L. 111-152.
5. For purposes of this surtax, investment income includes interest, dividends, capital gains, annuities, rents, and royalties.
6. See In re Allcat Claims Serv., L.P., 356 S.W.3d 455 (Tex. 2011).
7. 359 S.W.3d 207 (Tex. 2012) and 56 Tex. Sup. Ct. J. 36, Tex., Oct. 19,
2012 (NO. 12-0518). Nestle’s first case was dismissed on jurisdictional
grounds.
8. Comptroller Rule 3.584 (d)(1).
9. The statute of limitations for collection may be extended if the taxpayer never files a report, if there is fraud, or if there is a substantial understatement.
10. 368 S.W.3d 579 (Tex. App – Austin 2012, reh’g overruled April 25, 2012).
11. See Tex. Tax Code § 151.313 and Comptroller Rule 3.284 exempting
health care supplies from sales and use tax.
12. Cause No. 03-10-00105-CV (Tex. App. - Austin 01-26-2011, pet. filed
April 11, 2011).
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13. See id., citing 7-Eleven, Inc. v. Combs, 311 S.W.3d 676 (Tex. App. - Austin
2010, pet. denied) (original opinion dated Aug. 31, 2009 withdrawn).
14. 357 S.W.3d 751 (Tex. App. – Austin 2011, reh’g overruled Jan. 25, 2012).
15. Tex. Tax Code § 151.006.
16. ___S.W.3d___ Tex. App. – Austin, Aug. 05, 2011, 2011 WL 3371557,
Cause No. 03–10–00323–CV.
17. See Tex. Tax Code § 151.311. (The case is pending resetting at the district court.)
18. ___ S.W.3d ___, Cause No. 03-10-00764-CV (Tex. App – Austin
2011).
19. ___S.W.3d ___, Cause No. 03-10-00648-CV (Tex. App. – Austin
2012).
20. In addition, at least some of the class members failed to challenge a plea
to the jurisdiction granted in the Comptroller’s favor.
21. Tax Policy News, October 2012, available at http://www.cpa.state.tx.us/
taxinfo/taxpnw/tpn2012/tpn1210.html.
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Texas Access to Justice
By Harry M. Reasoner

Texas experienced an increased number of people living in poverty with critical legal needs and declining
funding from Interest on Lawyers Trust Accounts and the
federal government in 2012. Legal aid providers are being
forced to lay off lawyers. The Texas Access to Justice
Commission launched several initiatives and redoubled
current efforts to enhance access to the justice system.
In March, the commission kicked off the Texas Access
to Justice Campaign. Attorneys from across the state were
encouraged to make a $150 ATJ contribution on their State
Bar of Texas dues statement. This year’s campaign raised
awareness by sending a personalized email and video to all
Texas attorneys. ATJ contributions increased nearly 10
percent, raising almost $1 million for legal aid this year.
Additionally, the commission created a competition among
law firms to encourage greater attorney participation. Attorney contributions within firms increased more than 40
percent. The commission congratulated 17 law firms from
Austin, Dallas, Houston, and San Antonio as leaders in
their respective cities in the September issue of the Texas
Bar Journal. These inaugural Champions of Justice Law
Firms were presented awards at the annual Supreme Court
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of Texas luncheon on Oct. 22 for raising the most dollars
or having the highest percentage of participation of
employees who donated to the campaign.
This year’s Champions of Justice Gala Benefitting Veterans raised more than $414,000, a 10 percent increase
from the previous year, and brought in 17 first-time sponsors. Adm. William H. McRaven, commander in charge
of the mission that led to Osama bin Laden’s death, was
the keynote speaker. The commission presented several
awards. Terry Tottenham, State Bar past president, received
the James B. Sales Boots on the Ground Award for his
role in initiating Texas Lawyers for Texas Veterans. Charles
Kimbrough, partner at Bickerstaff Heath Delgado Acosta, was honored for providing pro bono legal assistance to
13 families who were sold property but never received title.
Bruce Bower, deputy director of Texas Legal Services
Center, was honored for his many contributions to legal aid,
including helping to create the Legal Hotline for Older
Texans. Texas Attorney General Greg Abbott received
the Star of Justice Award, and Lt. Gov. David Dewhurst
received the Legislative Hero Award for their support in
securing statewide funds for access to justice. Because of the
State Bar’s generous underwriting of the event, all proceeds from the Gala were distributed by the Texas Access
to Justice Foundation to 11 nonprofit organizations that
will help fund legal aid services for Texas veterans.
In addition to its fundraising efforts, the commission
continues to focus on trying to get direct representation
for those with the greatest need. It strives to help those
who cannot obtain attorneys to navigate the court system
in a fair and efficient manner. The commission responded to local community requests for assistance by educating those who interface with pro se litigants on how to
serve them more effectively. To provide a deeper understanding of the fine line between being helpful and
improperly giving legal advice, almost every district and
county clerk around the state participated in training
conducted by the commission and Office of Court
Administration titled, “How to Give Legal Information
Without Giving Legal Advice.” Judges, law librarians,
legal aid staff, and court administrators were provided
information on how to effectively assist pro se litigants
without overstepping ethical duties. Other training was
given to private attorneys and judges on limited scope
representation, a model of service where the attorney and
client agree at the beginning on what portions of the case
the attorney will provide representation.
The Protective Order Kit was revised and approved by
the Texas Supreme Court for use by self-represented litigants seeking to obtain a protective order against domestic
violence. The revised kit incorporates significant changes
to the Texas Family Code during the 82nd legislative seswww.texasbar.com
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sion and is available in English on TexasLawHelp.org.
The kit will soon be translated into Spanish and Vietnamese.
Because of the large and increasing number of people
who cannot obtain legal assistance in divorce proceedings, the commission urged approval by the Supreme
Court of official forms for self-representation in such proceedings. In November, the court approved the forms,
which were drafted by a Supreme Court-appointed task
force. While we must continue to seek ways to increase
pro bono by lawyers, no solution has been found for dealing with all of the tens of thousands who cannot obtain
legal assistance. Official forms have been used successfully throughout the country. They have been found to
relieve the burden on the courts, to facilitate access to
justice, and not to damage economically the family law
attorneys in the states using them.
The commission’s technology committee is helping legal
aid providers become more efficient and is using technology to reduce the barriers between rural and urban communities. With generous donations provided by law firms,
Traveling Coaches and UniversitySite, TAJF-funded legal
service organizations, now have access to a vast collection
of software training sessions created by IT professionals.
Additionally, an exciting new pilot project is underway to
connect rural clients to urban pro bono attorneys through
the use of videoconferencing technology.
Through the Access to Justice Internship Program,
law students served throughout the state and helped legal
aid officials assist more clients during the summer months.
Brittany Wray, a third-year Baylor Law School student, was
awarded the Law Student Pro Bono Award for her significant impact in legal services and in the community. South
Texas College of Law was recognized for its exemplary efforts
in educating law students about access to justice. In 2013,
the Commission will commence a new law student initiative, Pro Bono Spring Break, where students from all nine
Texas law schools will travel to underserved areas throughout the state to engage in pro bono work during spring break.
The commission, the Texas Access to Justice Foundation, and the State Bar’s Legal Services Support Division
celebrated National Pro Bono Week in October to spotlight pro bono volunteers from across the state. Additionally, Bill Whitehurst and Ned Dennis, two founding
members of the Pro Bono College who achieved 20 years
of membership, were honored at the Supreme Court
luncheon that kicked off the national celebration.
We hope all of you will consider participating in
increasing access to justice for all Texans in 2013.
HARRY M. REASONER
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Texas Supreme Court
By Scott P. Stolley and Meghan Nylin

The Texas Supreme Court had an eventful 2012, with
some important rule changes, many notable opinions, and
two justices leaving the court.
Regarding personnel changes, Justice Dale Wainwright,
the third longest-serving justice on the court, resigned
effective Sept. 30, 2012. To replace Wainwright, Gov.
Rick Perry appointed Jeffrey S. Boyd, who took the oath
of office on Dec. 3 and is subject to Senate confirmation.
Also, Justice David Medina lost in the Republican primary
to John Devine, a former district judge from Houston, who
will take office Jan. 1, 2013.
Regarding rule changes, the court has jettisoned page
limits for appellate briefs and instituted word-count limits
instead. Effective Dec. 1, 2012, opening briefs that are computer-generated are limited to 15,000 words, while reply briefs
are limited to 7,500 words. Other word-count limits will apply
to other types of briefs. This change gives counsel more
flexibility to improve readability through good typography.
The court has also proposed new rules for (1) expedited handling of cases less than $100,000; (2) dismissal of
cases with no basis in law or fact; and (3) standardized forms
for certain uncontested divorces.
Turning to case developments, the court in Thota v.
Young, 366 S.W.3d 678 (Tex. 2012), clarified what it takes
to preserve Casteel error in a jury charge. In this medicalmalpractice case, the trial court submitted a single liability question asking whether either the doctor or the
patient was negligent. Id. at 682. The plaintiff objected
that the charge improperly submitted contributory negligence and improperly included inferential-rebuttal instructions. Id. The Supreme Court ruled that the plaintiff
could preserve the alleged Casteel error without referring
to Casteel. Id. at 691. But the court ultimately concluded
that Casteel did not apply since this was a single-theoryof-liability case, and the inferential-rebuttal instructions
did not create Casteel error. Id. at 693.
In Centocor Inc. v. Hamilton, 372 S.W.3d 140, 157-58
(Tex. 2012), the court held that the learned-intermediary
doctrine applies in pharmaceutical products-liability cases.
Under that doctrine, a manufacturer satisfies its duty to
warn consumers by providing an adequate warning to an
intermediary, who then assumes the duty to convey this
warning to consumers. The court left open whether the
doctrine would apply when the manufacturer directly markets misleading information to consumers. Id. at 162.
The court upheld the state franchise tax in In re Nestle USA, Inc., — S.W.3d —, No. 12-0518, 2012 WL
5073315 (Tex. Oct. 19, 2012). Nestle contended that the
franchise tax bears no reasonable relationship to its purVol. 76, No. 1 • Texas Bar Journal 56
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pose, violates the Texas Constitution’s mandate that “taxation shall be equal and uniform,” and violates the 14th
Amendment and the Commerce Clause of the U.S. Constitution. Id. at *1. In rejecting the non-uniformity challenge, the court ultimately concluded that the facts Nestle
offered actually showed an attempt by the Legislature to
treat like taxpayers alike. Id. at *8-9. This conclusion also
foreclosed Nestle’s equal-protection challenge. Id. at *9.
Additionally, the court found that due process was not
violated because the tax is “payment for the privilege of
carrying on business in Texas.” Id.
One of the big themes in this year’s opinions was
property rights. The court decided several cases related to
condemnation. See Enbridge Pipelines (East Texas), L.P.,
v. Avinger Timber, LLC, — S.W.3d —, No. 10-0950, 2012
WL 3800234 (Tex. Aug. 31, 2012) (discussing the admissibility of expert testimony on valuation in a condemnation suit); City of Arlington v. Whittington, — S.W.3d —,
No. 10-0316, 2012 WL 3800183 (Tex. Aug. 31, 2012)
(addressing an argument that a municipality’s determination that property was taken for public use was fraudulent, in bad faith, arbitrary, and capricious); Hearts Bluff
Game Ranch Inc. v. State, — S.W.3d —, No. 10-0491,
2012 WL 3800186 (Tex. Aug. 31, 2012) (addressing an
inverse-condemnation claim); Texas Rice Land Partners,
Ltd. v. Denbury Green Pipeline-Tex., L.L.C., 363 S.W.3d
192 (Tex. 2012) (holding that an entity’s registration as a
common carrier does not conclusively establish that the
entity has eminent-domain power, and a landowner may
therefore judicially contest the exercise of eminent domain).
The court also held, in a landmark opinion, that a
landowner has an ownership interest in groundwater in
place, so that the landowner is entitled to adequate compensation if the water is taken for public use. Edwards
Aquifer Auth. v. Day, 369 S.W.3d 814, 838 (Tex. 2012).
Finally, the court decided two important easement
cases. Severance v. Patterson, 370 S.W.3d 705 (Tex. 2012)
(holding, as a matter of first impression, that public easements do not roll or spring when the vegetation or high-tide
lines change as a result of avulsive events); Oncor Elec.
Delivery Co., L.L.C., v. Dallas Area Rapid Transit, 369 S.W.3d
845 (Tex. 2012) (concluding that a statute waived governmental immunity and allowed an electric utility to obtain an
easement across public land under certain circumstances).
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Trademark Litigation
By Katherine A. Compton

Christian Louboutin has captured the soul of women’s
shoes — a glossy, red sole, to be exact. For years, celebrities
from Angelina Jolie to Beyoncé have donned Louboutin’s
high heels with the signature red-lacquered sole at more
than $3,000 a pair.
More than a pricey fashion statement, the red-soled
shoes became the subject of a fierce legal battle, and in
2012, a landmark trademark decision. The courts had to
decide whether color in the fashion industry could be
subject to trademark protection.
Christian Louboutin began painting the “outsoles” of
women’s high heel shoes as early as 1992. In 2008,
Louboutin obtained a trademark specifically on his red
outsoles.
In January 2011, Louboutin learned that Yves Saint
Laurent was selling a line of “monochrome” (one color)
women’s shoes, which included red pumps with red soles.
Louboutin believed the YSL shoes were confusingly similar to Louboutin’s trademarked red outsoles.
In April 2011, Louboutin sued YSL for trademark
infringement in the U. S. District Court for the Southern
District of New York, and sought a preliminary injunction against YSL to prevent the use of its monochrome
red shoes during the pendency of the lawsuit.
Yves Saint Laurent brought a counterclaim to invalidate Louboutin’s trademark, among other counterclaims.
Christian Louboutin S.A., et al. v. Yves Saint Laurent, Am.
Inc., et al., Case No. 1:11-cv-02381, U. S. District Court
for the Southern District of New York (Manhattan).
www.texasbar.com
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The district court not only denied Louboutin’s preliminary injunction against YSL, but clearly indicated in its
ruling that if YSL filed summary judgment on its counterclaim to invalidate Louboutin’s trademark, it would be
granted. The court specifically held that a single color can
never be protected by trademark in the fashion industry
and thus Louboutin’s trademark was likely not enforceable.
Christian Louboutin S.A., et al. v. Yves Saint Laurent, Am.,
Inc., et al. 778 F. Supp. 2d 445, 457 (S.D.N.Y. 2011). In
the district court’s order, Judge Marrero stated:
Because in the fashion industry color serves ornamental and aesthetic functions vital to robust competition, the court finds that Louboutin is unlikely to be
able to prove that its red outsole brand is entitled to
trademark protection, even if it has gained enough
public recognition in the market to have acquired secondary meaning. The court therefore concludes that
Louboutin has not established a likelihood that it will
succeed on its claims that YSL infringed the Red Sole
Mark to warrant the relief that it seeks.
In essence, the district court held that Louboutin’s red
outsole is aesthetic and does not act as a source identifier
and likely cannot be the subject of a trademark. The
lower court determined that color could be a trademark if
it “acts as a symbol that distinguishes a firm’s goods and
identifies their source without serving any other significant function.” The example given by the court was a pill
manufactured in a certain color to avoid confusion with
other medications.
But the lower court ignored the fact that luxury shoppers identify a certain color with a particular luxury brand.
For example, Tiffany & Co. is well known for its “robinsegg blue” gift boxes. Hermès has its distinctive orange
packaging.
Louboutin’s lead counsel, Harley Lewin, recognized
that the lower court’s ruling put Louboutin’s entire brand
at stake. Lewin, a shareholder at McCarter & English,
immediately filed an interlocutory appeal to the Second
Circuit in Louboutin S.A. et. al. v. Yves Saint Laurent America Holding Inc., et. al. 11-3303-cv (Sept. 5, 2012).
The lower court’s ruling caught the attention of the
fashion industry and legal professionals alike. Tiffany &
Co. and the International Trademark Association filed
amicas curaie briefs in support of Louboutin’s position. A
group of law professors filed an amicas curaie brief in support of YSL.
On Sept. 5, 2012, Louboutin and the fashion industry
took a collective sigh of relief. The appellate court reversed
the lower court’s decision to the extent it held that color,
and in this case, Louboutin’s red outsole, could not serve
as a trademark in the fashion industry. The appellate court
www.texasbar.com/tbj

held that Louboutin’s trademark on its red outsole was
enforceable when the red outsole contrasts with the color
of the remainder of the shoe.
Because Louboutin only sought to enjoin YSL from
use of a red sole as part of a monochrome (all one color)
red shoe, the appellate court affirmed, in part, the lower
court’s decision, to the extent it declined to enjoin the
use of red outsoles against YSL on its monochrome red
shoes.
The appellate court held that district court Judge Victor Marrero’s decision that a single color can never be
protected by trademark in the fashion industry was inconsistent with the Supreme Court’s decision in Qualitex Co.
v. Jacobson Products Co., 514 U.S. 159, 162 (1995), which
held it could not find “any obvious theoretical objection
to the use of color alone as a trademark, where that color
has attained ‘secondary meaning’ and therefore identifies
and distinguishes a particular brand (and thus indicates
its ‘source’).” Id. at 162. Therefore, the appellate court
held that the district court erred in denying Louboutin’s
preliminary injunction on improper grounds. Christian
Louboutin S.A. v. Yves Saint Laurent America Holdings
Inc., --- F.3d ----, 2012 WL 3832285, (C. A. 2 (N.Y.) 2012).
The appellate court determined that Louboutin’s red
outsole had acquired a secondary meaning in the marketplace. The appellate court held:
“Louboutin’s trademark, consisting of a red, lacquered
outsole on a high fashion woman’s shoe, has acquired
limited ‘secondary meaning’ as a distinctive symbol
that identifies the Louboutin brand.” Id. at *1.
The appellate court did not reach whether YSL’s use
of the red outsole caused consumer confusion, or whether
the Louboutin mark, as modified is functional, because
the monochrome design used by YSL is not a use conflicting with Louboutin’s mark, as modified by the appellate
court. On Oct. 12, 2012, YSL dismissed their counterclaims against Louboutin.
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