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uman trafficking and forced labor reflect the dark side of globalization and modernization,
where criminal gangs trade people through international channels, conducted through a
rapidly growing network of electronic communications and transport. Unfortunately, it is
not just the criminal element that is complicit in violating core standards enshrined in the International Labour Organization Declaration. Multinational corporations who contribute knowingly or
unknowingly to the worldwide proliferation of these violations1 are sometimes liable, due to the
massive emergence of corporate global production chains of subcontracting.2

In 2000, the United States enacted the Victims of Trafficking and Violence Protection Act,3 America’s first comprehensive
law designed to combat the evils of forced labor and sex trafficking. Furthermore, in 2003, the TVPRA was specifically
amended to include a civil remedy for trafficked victims, clearing a path to federal district court.4 Yet, victims still face
numerous roadblocks in obtaining liability over the corporation in cases where they have been trafficked or forced into
labor by one of the corporation’s overseas contractors. This article examines various avenues of secondary liability that victims
have attempted to use to hold the corporation responsible in
such global subcontracting scenarios.
Overview of Liability Theories 5
Aiding and Abetting
Under Alien Torts Claims Act
The Alien Torts Claim Act is a federal statute that bestows
original jurisdiction in the U.S. district courts “of any civil
action by an alien for a tort only, committed in violation of the
law of nations or a treaty of the United States.”6 After years of
active litigation, the concept of “aiding and abetting” was adopted by the courts as an accepted theory of secondary liability
under the ATCA.7
Most of the relevant ATCA cases primarily involve corporations who have provided support or funding, or contracted
with tortfeasors in serious violations of human rights.8 The
most problematic hurdle is the high standard to prove aiding
and abetting, which requires a showing of “purposefulness” on
the part of the corporation as the requisite mens rea. This is a
tall order. The elements of aiding and abetting for tort liability
in the civil context include the following: “(1) the party whom
the defendant aids must perform a wrongful act that causes an
injury; (2) the defendant must be generally aware of his role as
part of an overall illegal or tortious activity at the time that he
provides the assistance; and (3) the defendant must knowingly
and substantially assist the principal violation.”9
The Nestle case is particularly instructive in observing the
destructive application of the “purposeful” standard.10 There,
the court found that the plaintiffs — Malian children who
were forced to labor in cocoa fields in Cote d'Ivoire — failed to
prove the requisite mens rea to prove the corporation’s aiding
and abetting liability where the multinational corporations
assisted with the production and cultivation of cocoa beans,
and dismissed the ATCA claim.11 Specifically, the court held
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that it was not enough to state that Nestle provided the guns
and whips, or locks, or training, but that the plaintiffs needed
to allege the purpose of each alleged item – such as the guns and
whips being used to “threaten and intimidate the plaintiffs.”
Given the U.S. Supreme Court’s decision regarding corporate liability under the ATCA in the Kiobel case,12 the future of
the ATCA as a legal mechanism to hold corporations liable
appears in jeopardy. In Kiobel, Nigerian residents filed putative
class action, under ATCA, claiming that oil corporations aided
and abetted Nigerian government in committing human rights
abuses against them.13 The Second Circuit held that since customary international law did not recognize corporate liability,
neither should ATCA. At oral arguments on Feb. 28, and Oct.
1, 2012, the justices appeared to be leaning toward abolishing
both corporate liability and extra-territoriality. An opinion is
forthcoming in early 2013. On the bright side, trafficking
plaintiffs are still free to pursue claims under the TVPRA where
grounds justifying extra-territoriality and corporate liability are
supported by a stronger legislative history,14 and case law.
Principal-Agent Theory of Liability
Another theory of secondary liability attempted by plaintiffs
in trafficking or forced labor cases is that of principal-agent.
Although agency law is a matter of state law, the main tenets of
agency tests appear anchored to common law notions. Under
Texas law “to prove agency, evidence must establish that the
principal has both the right: (1) to assign the agent's task; and
(2) to control the means and details of the process by which the
agent will accomplish that task.”15 The use of the agency concept in global contracting cases to find liability against the corporation for the trafficking acts committed by its contractors
has also yielded mixed results.
In Adhikari,16 a case currently pending in the Southern District of Texas case, plaintiffs alleged an agency relationship seeking liability over KBR, a military contractor, for the actions of
its sub-contractor which committed various human rights violations including trafficking. Even though the court found that
the plaintiffs had met the Twombly-Iqbal 17 plausibility standard
in establishing the principal agency relationship, this initial
agency determination appears based on both the existence of
the contract and additional allegations that the contractor “had
the authority to supervise, prohibit, control, and/or regulate
(the subcontractor).”18 Although this is a tentatively positive
sign that an agency argument could prevail in the global conVol. 75, No. 10 • Texas Bar Journal 767
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tracting context, it appears that success may depend on the
existence of evidence supporting the “control” aspect of the principal-agent relationship. Similar theories are being advanced in
other courts.19

woosa case, where the plaintiffs obtained a judgment of $3.5
million, and where one of the traffickers was sentenced to 40
years of imprisonment,28 more than a decade later, not one dollar has been recovered.29

Civil RICO Theories
Enacted as part of the Organized Crime Control Act of
1970, the RICO20 Act focuses allows for the leaders of a syndicate to be tried for the crimes that they ordered others to do or
assisted them. On the surface, the RICO statute offers some
glitzy benefits: Treble damages for damages, attorneys’ fees, and
the fact that civil RICO claims can be brought as a Rule 23
class action. Although the Fifth Circuit has recognized that
alleged victims of trafficking violations have RICO standing
for claims of denied wages,21 pursuing a RICO claim is not for
the faint-hearted. Perhaps the most popularly used theory of
liability over a corporation is conspiracy.22
In general, plaintiffs must prove that the corporation was
engaged in labor trafficking on a systematic, widespread scale,
that the American defendant gained substantial economic benefit through this activity, and this gain occurred at the expense of
trafficked workers.23 The pleading requirements of RICO are
extensive and complex. Furthermore, the plaintiffs “must show
at least two racketeering predicates that are related, and that they
amount to or pose a threat of continued criminal activity.”24
Even if victims can overcome the defendants’ motions to dismiss, they must still endure arduous discovery to satisfy the
numerous prerequisites of each individual RICO claim. Moreover, the RICO statute has also been subject to extra-territoriality arguments in overseas actions, although courts have
rejected this argument.25 Finally, the statute of limitations of
four years is relatively short for victims who suffered unspeakable physical abuse and the debilitating effects of psychological
abuse. Arguments such as equitable tolling have generally not
been successful.26

Conclusion
In light of the above legal hurdles associated with existing
theories of corporate liability discussed above, advocates are
encouraged to move away from applications of antiquated
common law concepts. This conundrum is also why courts and
practitioners must filter through the conflated agency and
unrelated premise liability theories often advanced by corporations as red herrings. Instead, they should look to other theories of liability, such as the economic realities test of joint
employment, that focuses on the worker’s economic dependency vis-a-vis the corporation.30 By using the “economic realities”
test that encourages a meaningful examination of worker
dependency in a globalized world, courts could more readily
understand, accept, and find that the corporation is as responsible as its contractors.31 Only by according due weight to crucial factors as price and turnaround deadlines dictated by the
corporation – which directly correlate to low wages and long
hours – can the court’s rulings accurately come in line with the
21st century context of globalization, and dismantle the façade
of the “independent contractor.” Continuing to apply yesterday’s laws to today’s facts will only result in continuation of the
status quo, while the true economic reality of the circumstances
will continue to be ignored.

Other Theories of Liability
Other plaintiffs have argued that they were third-party beneficiaries of the global supply contract between the corporation
and the contractor. They have attempted to construe a duty
to the workers stemming from the contractual relationship
between the contractors and corporation within the terms of
the global supply contracts relating to the work conditions of
the workers.27 Yet, other plaintiffs have tried to impute liability
onto the corporation through the contracting entity by claiming that it was the “alter ego” of the parent – i.e., that they are
not really separate entities, but one. However, finding evidence
to fulfill the standard that incorporation was undertaken in bad
faith is not an easy feat.
Other victims have used the criminal justice system to seek
restitution, which is normally tied to fraud loss or losses associated with non-payment or under-payment of wages from work
performed. However, even when victims are successful in a
criminal case, compensation is still not guaranteed. In the Dae768 Texas Bar Journal • November 2012
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